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Alloa Coal Co. v. Drylie 

Allsop, In re. Whittaker v. Bamford . . | 
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Baijnath Bam Goenka v. Nand Kumar Singh 
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Bailieborough Co-operative Agricultural and ) 
Dairy Society, Ld. : — Clarke v. . . . . j 

Baines : — Omnium Electric Palace, Ld. v. . . 
Baird (William) & Co. :■ — Burns v. . . 

'IBaker, In re 
Baker (George) : — Bex v. 

Balfour v.4?iilett 

J5allinrobe & Claremorris Light By. Co. & ) 
Kenny, Ex parte . . . . . . . . j 

^ Bamford : — Whittaker v. In re Allsop . . | 

Bangham : — iippleyard r. 

Bank of Bombay v. Nan dial Thackerseydass 
Baiik of Egypt, lid . ^ hire 

S ink of England : — Bowles v. 
ankers’ Books Evidence Act, 1879, In re. ) 
EfGuc V. Bouo . . . . . , . . . . I 

Banneiman (B. P.) & Sons : — Haddo® (John) ) 
& Co. V. . . . , . . . . . . j 

Barber : — Browne v. . . 

Barham v. Huntingfield (Lord) ^ . 

Barhamdeo Prasad v. Tara Chand ^ . 

1 . V 


[1913] i Ch. 385 
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L, E. 40 Ind. Ajip. 54 


[1913] W. N. 245 
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[1913] W. N. 70 ^ 
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[1913] 1 I. E. 502 
[1913] 1 Ch. 57 


[1914] 1 


[1912] 2 Oh. 602 

[1913] 2 K. B. 553 
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Baflies V. Wilson 

*Barnett oLLondon Authority 

Barnsley British. Oo-operatiye Society, Ld. 

’^V^rsboTougli U- D. 0. v. . . 

Barr & Thomt^ : — Graham v. 
l^arre^t v. Barr^ . . * . . 

Barry : — Minturn»v. . . . * . 

Barry Overseei^S! : — Gfiamorgan C. C. t;. , 

Bartnolouj^’s (St.) Hospital (Governors of) 
V, Cambden . . - . . • . . 

Bartlett v, Parker 
B^sant Singh U. MalSabir Pershad 
BassetMines, Ld. : — ^Bonner v. 

Bates ^Batey Co., - Ld'; 

Bates V. Gordon .Hotels, Ld. . : 

Bates 'Mirfielci Coal Co. 

Batey & Og. Bates v, 

Bath V. Gannon. In re Green 
Batho :--»Phillips v, 

Battersea B. 0. 'y. County of London Electric 
Supply, Ld. . . *• . . 

Battersea B. C.,. Mx ;pa7'ie> Eex v. Eoberts 
(Carson) 

Batty, Ep !parte. Bex v. Manchester City 
Council 

Ba^imgarten Eex v, 

Baxter (Knight and) : — Hall v, . . . 

Baxter (Jeannie) : — ^Eex v: 

Bayer : — ^Wesit End Hotels Syndicate v, 
Baylis v. Bishop of London . . 

Beadle : — ISTeall v. 

Beal : — Eex v. . , 

Beaufort^ (Duke of), v. Inland Eevenue 
Commrs. 

Beaumont, In re. Bradshaw v. Packer 
Beavan, In re. Davies, Banks & Co. 
Beavan 

Beaver : — General Estates Co. v. 

Bebb V. Law Society . . 

Becker v. Eiebold 
Beckett : — Eex v. ^ . 

Beddard v. Stanton Ironworks Co. 

Bedford v. Leeds Corporation 

Bee Hive Spinning Co, : — Owner v. 

Beech : — ^Eex v, 

Beecham, Ex jparte 

Beeton & Co;^ In re 

Beha-ft : — National Bank, Ld. v. 

Belfast (Eecorder) : — -Eex (Belfast Corpora- 
tion) u. 

Belfast Council : — Davidson v. 

Bell V. Girdlestone 

Bell &1ouns V. Great Crosby IT. D. 0. 
Bellamy v. Humphries ( James h So-ncj 


Volume and Page. 


[1913] 2 K. B. 115 


1912 S. 0. 538 . . 

[1913] A.'C. 584 
[1912] 2 K. B. 603 

[1913] W. N. 337 

[1912] 2 K. B. 497 
L. E. 40 Ind. App. 86 

[1918] 3’e:. B. '351 
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1913 

1913' 


3 K. B. 351 
W. N. 328 
3 K. B. 26 
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[1913] 1 Oh. 325 
[1913] 2 Oh. 595; 
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[1913] 2 K. B. 433 ; 

W. N. 74 . . 

[1913] W. N. 355 


[1913] W. N. 289; 
1 K. B. 105 . . 

[1913] s k. B. 45 
[1913] 2 Oh. 279 ; 

W. N. 200 . . 
[1913] 1 1. E. 512 

[1913J 2 I. E. 439 

[1913] 2 I. E. 87 
[1913'] 2 K. B. 225 
W.'N.107 .. 
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BcKon, Jn re. In rt‘ a (>T(f. 21 ) 

)' 

r. 

]^>OMcl r. . . 

Bcimett, In rv. (irceiiwooil v. Jkaineft 
lioaiictt :“-Liv#i<J)()ol aucl London aiid (xlol)o ) 
Insurance Ck). v. . . . . . . . . j 

Ecnrictt (Berkeley) : — Ilex v. 

Bonnott r. Stepney B. Cl 
Bennett Stoinnsliip (’o., l.d. v. Knll Mutual \ 
Steamship Protoctiiye; Bociety, Ld. . . j 
Bentley (Mary Elizabeth) : — Box v. 

Benz & Cie., fn re an Application by 
Beresford Hotel (Birchington), * Ld. : — ) 
Chosham Automobile Supply, Ld. v. . . j 
Berkott : — Manley & Sons, Ld. r, 
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EarPss Co^^rt, Ld. : — Pha'nix Af^wurancc Co. v. 
Ea*!^ E^iuion Ey. Joint Committoo 
(Iroen-wicli Union Assessment Committee ; 
Same v. Benijiindsey Assessment Com- 
mittee ; Same v. Stepney Assessment 
Committee 

pjast Sussex C. 0. : — Mitchell v, 

Eastaft‘ & Co. : — Everitt v. 

Eastbourne Grand Hotel, Ld. : — White v. 

Easton : — Eex v. JSx jm'-k Oiilton 

Eastwood V. Ashton 

Ecclesiastical Commrs. and Landon : — ) 
Payne v. . . . . . . . . . . j 

Ecclesiastical Commrs. v. Upjohn . . . . | 

Eccott : — Wylie v. 

Edgar, Ex parte 
Edgar (Charles) : — Bex v. 

^ildge r. Gorton (J.), Ld. . . 

Edge & Eugii V. Vinet Rim Syndicate, Ld. ) 
and Eenestre, Cadische & Co. ^ . . , • • I 

Edinburgh Corporation v. British Linen \ 
Bank . . . . . . . . . . . . ) 

Edinburgh Corporation : — Hanley v, ^ 
Edinburgh (Royal Infirmary) Scottish In- ) 
suranc© Commrs. v, . . . . . . i 

Edmundson : — Rex v, . . 

Edwards Broadwood. /n re Broadwood . . 
Edwards : — Rex v. 

Edwards r. Wingham Agricultural Imple- 
ment (Jo., Ld. 

Egan (P. & 11.) Ld. -llollinshead r. . . 
Egypt and Levant Steamship Go. : — ^Dobbie v, 
Egyptian Hotels, Ixl. r. Mitchell . . . . 

liliectrolytic Alkali Co.: — North -Western Salt | 

c, Co. r ) 

Elliott t*. Strabuno R. I). C. . . 

Ellis V, Eairficld Shipbuilding Co 

Ellis r. Hughes. Ei re Hughes . . . . | 

Ellis V, Seaton, Et re Seaton . . 

Ely (Bishop) v. Close . . 

“ lilysia,” The . . 

Embury, In re. Page 15owyor 
Emerson Rex (CourtnejO '/’• 
lihnpire, Mil© End, Ld. — British Economical ] 
^ '^jamp Co. V, . . . . . . . . . . j 

“ Empress of Britain,” The 

Bndort^ Helly r. 


Engravers, In re 

Enterprise,” The 'f. 

Bntwistle : — ^Eex v, ^ (=i 

Esherger <& Son v. Capital and Counties Bank 


Volume and Page. 


[1913] 1 K. B. 012 


f. r 


[1913] W. N. 306; [1913] 1 
Oh. 113 

[1913] 2 K B. ()0 
[1913] W. N. 325 ; [1914] 1 
Ch. 68 


[1913] 1 K. B. 501 
W. N. 29 . . 


[1912] 3 Iv. B. 360 

[1913] A. C. 133 
[1913] A. C. 488 


[1913] 1 K B. 287 
[1913] 3 K. B. 696 
[1913] A. C. 564 


[1913] 3 K B, 422 

[1913] 2 1. R. 193 
1912 S. 0. 217 
[1913] 2 Ch. 491; 

W. N. 242 


1913 

1913 ^ 

1912 


2 Ch. 614 
W. N. 249 
R. 152 . . 


[1913] 2 1. R. 377 


[1913] A. C. 191 


[1913] W. N. 126 
[1912] P. 207 . . 

[1913] 2* Oh. 366 
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717 
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Essex 0. 0. : — Sheplierd v, . 

Estate Engineering Oo. : — National Gas 
Engine Oo. v. 

, .Etheridge v. iJentral Uruguay Northern 
JpsSensioi^Ey. Co, . . . . . . . . j 

Euman v, Dalziei & Co. 

* Evans, In re. Jones v. Evans 

• * # ' # 

Evans v. Gw^ndraeth Anthracite Colliery Co 

Evans v. Morris . . ® . . 

Evans : — Nicholls v. . . 

E^ans and Glamorgan C. 0., In re an ) 
xArbitration between . . . . . . ) 

Everitt v. Bastajff & Co. 

Everitt (Lily) : — Bex v. 

Exeter (Archdeacon) v. Green 


F. 


F , In re . . . . . . .... 

F.I.A.T. Motor Car Co, : — Mercedes Daimler 
Motor Co. V, . . 

Factories Insurance Co. v. Anglo-Scottish 
General Cofhmercial Insurance Co. 
Fairfield Shipbuilding and Engineering 
Oo. : — Ellis V. 

Fairfield Shipbuilding and Engineering 
Oo. : — ^Mackenzie v. 

» Fairport,” The . . ^ 

Fairweather r. Metropolitan Amalgamated 
Estates, Ld. ; Yorkshire Insurance Co., 
Ld. V. Same . . 

Fane, In re. Fane v. Fane . . 

Farquharson : — Barnard - Argue - Both 
Stearns Oil and Gas Co.' v. 

Farrell v. Donnelly 
Farrer & Gilbert’s Contract, In re . . 
Farrow Berry v. 

Fear Brothers, Ld. :-*-Houghton v. 

Fell : — Sinclair v, 

Felstead Bex v. 

Fenner : — Eobinson v . . . 

Fennessy : — Guiifoyle v. 

Fenwick : — Dowling v. 

Ferguson (Morris) -Bex i 
Fermanagh «C. 0. and Enniskillen B. D. C 

— ■^\^eir V. 

Ferment (Le), In re Societe Anonyme 
Fernando and Another v. De Silva . 
Fernhill Collieries, Ld. : — Howe v. . 

Ferraro : — Thompson & Oo. v. 

Ferriter v. Port of London Authority 
Fidelity and Deposit Co. of Maryland : 

Chalmers (Allis) t?. . • , . . 

Fidler (Oscar) Bex v. 


[19*i3] 2 1. B,. 474 . . 

[1913] 1 Ch. 425 

[1913] 1 Oh. 23V [1912] W. N. ) 

242 . j 

[1913] 3 K B. 100; [1913] ) 

W. N. 131 1 

[1913] W. N. 58 


[1913] P. 21 , . 


[1913] W. N. 4 


1912 S. C. 217 .. 

1912 S. C. 213 . . 
[1912] P. 168 . . 

[1912] 2 Ch. 497 

[1913] 1 Oh. 404; 
W. N. 61 . . 

[1912] A. 0. 864 

[1913] 1 I. B. 50 
[1913] W. N. 298 

[1913] 2 K. B.' 343 ; 
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[1913] 1 Ch. 155 
[1913] 3 k. B. s'so 


[1913] 1 1. B. 193 
[1912] W. N. 187 


[1913] j 
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399 
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620 

718 
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Pinhiy, In re, ^Wilson (C. S.) & Co. i\ Pinlay | 
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Piriiieriior’s ICstato, In re 

Pirth (Harry) Hex r 

Pisher (Daniel) : — Eox v. 

Pisher & Sons, hire , . 

Pitzpatrick r. Verschoyle 
Fitzwilliani (Earl) : — Inland Eevenue Com- ) 
missionei's v. . , . . . . . . . . ) 

Platman (Arthur) : — Eex v, . . 

Fleet i\ J ohnson 

Fletcher : — Tjindrea c. In re Lindrea 
Fletcher (Thomas) :■ — Eex v. . . 

Flynn v. Harte 

Flynn : — Eeddaway 4. Co. v. . . 

Foley V. Wood. In re Mayell 
irFolkestono Corporation : — Brockman v, 

Forbes v. Samuel 
Foi'bes V. Samuel (No. 2) 

Foreman (Ernest) : — Eex v. . . 

Forsyth v. Manchester Corporation . . 
Fortescue (N.) & Sons, Ld. : — Gill v. 
Fortescue (N.) & Sons, Ld. : — Payne v. 

Forth & Clyde Steamship Co . : — Manson v. 
Foster : — Goode r. 

F''oster : — Smith v. 

Foster f—Pickles v. * . . 

Foster : —Turnlnxll v. , . 

Foucar & Co., hi re . . 

Fowler (Bonnett &), hi re an Arbitration ) 
between . . . . . . . . . . ) 

Fowler r. Duppa. hi re Duppa 
Fowler (George) : — Eex r, 

hi re. Brooks v. Marston . . . . j 

“ Fox,” The. Walker (Thomavs) & Go. r. ) 

llorlock^ ) 

Fram well gate Coal and Coke Co. : — ^Taylor- ) 
son V. . . . . . . . . . . . . j 

Francis Alliance Assurance Co. v. . . 

France : — Pulleyne v. 

Prance, Fenwick & Co. v. Spackman ) 
(Philip) & Sons . . . . ^ . . . j 

Fraser, hi re. Ind v. Fraser . . 
fr:asor Porter v. 

Fraser 'v. Yonng. In re Young 
Fraz^^^x Eivcrsdale . . . . . . ^ 

Free State Band, Ld. : — Colonial Gold Beef ) 
Ld. IK , . . . . . . . . . . . j 

Freeland : — Sumineiiee Iron Co. v. . . 

Frbelove v. Mitchell. In re Mitch^I 
Freshwater, Yarmouth and Newport 'Ey. ) 
Co., /n re . . . . . . . . . . | 


[1913] 1 Ch. 565; [1913] 

3^V. N. 114 .. 

^1913] 1 I. E. 143 

[1913] 1 I: E. 130 .. .- 


[1912] 2'k B. 491 f! 
[1913] 1 1. E. S 

[1913] 2 K B. 593 . . 


[1913] 2*1 E. 322 

[1913] 2"Ch. 488 

[1913] a’iv. B. 706 
[1913] W. N. 177 


[1912] 3 K B. 346 
1913 S. 0. 921 . . 


[1913] I K. B. 174 . ! !! 

[1913] w. N. H3 ; ; ; ; 

[1913] 2 K. B. 537 . . 

[1912] 2 Gh. 445 

[1913] 2 Ch. 75*;' [1913] W. N. ) 

160 j 


[1913] 2 Ch. 674 


[1913] 2 Ch. 224 . . . .<« 

[iai3] I’Ch. 272 . *. 

[1913] 1 I. E. 539 . . 

[1913] W. N. 328 

[1913] A. 0. 221; [1913] W. N.34 
[1913] 1 Ch. 201 

[1913^ W. N. 184 
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752 
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539 
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594 

726 

697 
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595 
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180 

360 

84 

738 

482 

493 
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Friend : — Williams y. . . 

Fritchley , Ex parte, Eex v. LeacF . . 

FjodinghaiD Iron and Steel Co. : — Sliipp v. 
► Jrodkigham Iron and Steel Co. : — ^Wilkinson 

« ^ 

Fry, In re • . . « . . . . . . % , . 

Fuller V. Mills, Currie &*Co. . . 

Furness, Withy & Co. : — M«Nally v. 
Furness, Withy & Co. : — Produce Brokers 

^Co.r ♦ ^ 

lurniture and Fine Arts Depositories, Ex 
parte. In re Miller . . 

Fiu'tado V. City of London Brewery Co. 


G. 


Gahir ” (Owners cd ) : — Gallant v. . . 

Gabriel <& Sons v. Churchill & Sim . . 

Gaby v. Ashburnham. In re Ashburnham 
Ga^ <fe Co. Sorensen v, 

Gainsford : — Eex v, 

Galbraith ^ex v. 

“ Galileo (Owners of Cargo) v. Wilson ) 
(Thomas), Sons & Co. . . , . . . j 

Gallant v, “ Gabir ’’ (Owners of) 

Gamage (A. W.), Ld. Spalding (A. G.) & ) 
Brothers v, . . ... . . . . . . ) 

Gamble v, J ordan . . . . . . . . | 

Gamecock ” (Owners) : — Griggs v. 

Ganesha Eow v. Tuljaram Eow 
Gardom, In re. Le Page v. Att.-Gen. 

Garnant Anthracite Collieries, Ld. v. Eees. . 
Garratts, Ld. : — Tomlinson v. 

Gaskell : — Eex v. 

Gateshead Corporation : — Middleton v. In ) 
re Shipley . . . . . . . . . . ) 

Gaunt V. Inland Eefenue Commrs. . . . . | 

Gavacan, In re. O’Meara v. Att.-Gen. 

Gaya (Collector of): — Musammat Eamesh- ) 
war Kumar v. . . . . . . . . j 

Geach : — Merriman v. . . 

Geary v. Ginzler & Co. 

Gee V. Liddell . . 

m 

Getger, In re . . 

Gelmxni v. Morriggia . . 

General Accident, Fire and Life Assurance 
Corporation : — British Glanzstoft* Manu- 
facturing Co. V. 

General Estates Co. v. Beaver 

General Mercantile Shipping Co. :~^London 
Traders Shipping Co. v. 


[1912] 2 K B. 411 . . 

[1913] 3 K. B. 40 ; [1913] ) 

W. N. llo } 

[1913] 1 K. B. 571; [1913] 
W. N. 16 ) 


'1913] 2 I, E. 273 
1913] W. N. 362 
1913] W. N. 239 


[1912] 3 K B. 1 

[1913] W. N. 354; [1914] 1 ) 
K. B. 152 j 


[1912] W, 


idon I 


N. 234 


[1913] ; 


[1913] 3 K B. 149; 
W. N. 164 . . ^ . 

L. E. 40 ind. App. 132 

[1912] sk. B. 372 


[1913] 3 K. B. 395; 

W. K 275 . . 
[1913] 1 1. E. 276 . 


[1913] 1 K. B. 37 


[1913] 2 Ch. 62 ; [1913] W. N. 
136 . . 


[1913] 2 'k. R 549;* 
Y- N. 139 . . 

[1913] A. C. 143 


[1913] ■ 


[1913] j 


[19141 2 K. B. 433 ; [1913] ) 
W. N. 74 j 


9 

316 

* 731 ^ 

733 

296 

31 

730 

592 

40 

523 


716 

479 

696 

742 

219 

164 

593 

716 

445 
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723 

260 
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762 
722 
143 
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536 

297 

254 

18 

714 

410 

36, 

354 

563 

22 * 

599 
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General Motor Car Co., Ld., hi re . . ^ 
Gepj) : — Colchester Corporation v. . . 
Gerhold v, Eadnall 

Gknnetj^ : — Grant v. . . 

Gibbons : —Pears v. 

Gibson (Gavin} Co., Ld. v. Gibson 
Gilbert : — Eex 
Gill Portescue (N.) & Sons 
Gillett V. Eogers 
Gillette Safety Euzor Co. v. Anglo-American 
Trading Co. . . 

Giilow V. Durham C. C. 

Gilxjiii : — Williamson v. hi re Tate (George) 
Ginzler & Co. : — Geary 

Girdlestone : — Bell v. . . 

Glamorgan Coal Co. : — Davies v. 

Glamorgan C. C. v. Barry Overseers 
Glamorgan C. C. and Evans, In re an Arbi- 
tration between 
jplanusk : — National Provincial Bank of 
England v. . . 

Glasgow and South-Western Ey. Co. v. Boyd 
& Forrest 

Glasgow Iron and Steel Co. : — Darroll v. 
Glasgow (City of) Life Assurance Co. & 
Scottish Union & National Insurance 
Co., In re 

Glenmorven,” The , . 

Glyn, Mills, Currie & Co. : — Fuller v. 

Godden v. Cowlin (W.) & Son 

Godding*, In re. Ex jparte The Trustee 
Godfrey : — Morris v. . . 

Godwin y. Admiralty Commrs. 

Gold Du Cros (W. & G.) 'i;. 

GoHfoot r. Welch 
Gooding v. White 
Goodisson v. Goodisson 
Goodwin, Ferreira & Co. : — Ladenburg & 
Co. V. , 

Gordhan Lalji Maharaj : — Mohan Lalj 

V. 

Gordon : — Ilarben v. . . 

Gordon v. Holland 

Gordon (George Charles) : — Eex v. . . 
Gordon v. Smith 

Gordon and Adams’ Contract, In re. In 
y?ritcha.rd’s Settled Estate . . 

Gordon Hotels, Ld. : — Bates v. 

Gordon Steamship Co. v. Moxey, Savon^& Co, 
Gorton I^J.), Ld. : — Edge v. . . 

Gosden : — Williams v.. . 

Gofdd Bessemer v. . . . . U. 

Gould V. Curtis . . , . . . 

Gowans : — MoEerrell v. Ir re McKerreH 


Volume and Page. 


[191^J 1 Oh. 377 


[1913] P. 137 ; [1913 W. N. } 
202 '] 

[1913] 3 k B. 379 

[J9lt3] I K. B. 287 - . . 


[1913] A. 0. 54 


[1913] 2 K B. 225; [1913] ) 

W. N. 107 ] 

[1913] W. N. 355 ; [1913] 3 ) 

K B. 222 j 

[1912] 2 K B. 603 . . 


[1913] 3 K. B. 335 
[1913] A. a 404 


[1913] P. 141 

[1913] W. N. 362 

ri 913 ] 1 K. B. 690 ; [ 1913 ] } 

" W.N. 37 ) 

[1913] W. N. 374 

[1913] A.’ 0. 638 

[iks] W. N. 357 ; 

[1913] I’i. E. iis 
[1912] 3 K B. 275 r 

L. E. 40 Ind. App. 97 


[1913] W. N. 161 
[1913] 1 Ch. 661; 

W. N. 127 . . 
[1913] 1 K. B. 631 

[1912] s'k. B. 360 
[1914] 1 K. B. 35 
W. N. 287 .. 

[1913] s’k B. 84; 

W. I'f. 123 , . 
[J912] 2 Oh. 648 


[1913]^ 

■•i 


[1913] 


*’1 


[1913] ] 
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247 

460 

191 - 
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228 
162 

742 
682 

459 

562 ^ 

692 

714 

622 

401 

497 

620 

481 

230 

753 

93 

614 

31 

743 

43 

235 

755 

443 

339 

279 

310 

74 

262 

624 

440 

139 

232 

129 

601 

741 

619 

428 

520 

^275 
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Gra,ce v, Walsli. O’Connor, In re . . 

Grace, Smith & Co. : — ^Lloyd v. 

^ Grady : — Field^’. 

Gi^htm (Mary) v. Barr & Thornton 
Graham (Lawrence Brisco) : — Bex v, 

♦ (jrahaixi Tanner 
Grainger (Mar gar e|) : — Holy wood IJ. D^C. v. 

Grand Hote!^, Eastboiirne : — White v. 

Grand Trunk By. Co. of Can«,da v. McAlpine 
Grant v. Giannetti _ . . 




brie I 


Grant’s (Thomas St. J ohn) Estate, In re 
Gray ; — Corelli v. 

Gray : —Boberts v. 

Gray v. Shotts Iron Co., Ld. . . 

Gray v. Southend Corporation 
Gray, Dawes & Co. v. Beed . . 

Great C<intral By. Co. : — Clayton & Shuttle- 
worth V. 

Great Central Bj^ C^f. v. Midland By. Co. . . 
Great Crosby IT. D. C. : — Bell & Sons v. 

Great Eastern By. Co. : — Western Electric 
Co. V. . . 

Great Northern By. Co. : — ^Whaley v. 

Great Northefn By. Co. (Ir.) : — Independent ) 
Newspapers, Ld. v. . . . . . . . . ) 

Great Southern and Western By. : — Sheehy v. 
Great Western By. Co. : — Chance & Hunt v. 
Great Western By. Co. : — ^Dy house v. 

Gredt Western By. Co. : — United States ) 
Steel Products Co. v. 

Great Western By. Co. : — ^Wills r. 

Greaves, Ux parte. In re Benison 
Green, Ex parte. In re Hart. . 

Green, In re. Bath v. Cannon 
Green v. Cammell, Laird & Co., Ld. 

Green : — Exeter (Archdeacon) r. 

Green r. Brislev. In re Cozens 


Green v. Green . . 

Green (George) : — B^ v. 

Green (Mary Ann) : — Bex v . . . 

Green Spiers & Pond, Ld. 

Green (E.) & Son, Ld. : — Tughan (G.) & 
Co. V. . . 

Green (E.) & Co. Burrell & Sons 
Greening (Frank) : — Bex v. . . 

Greenlands v. Wilmshurst 
Greenwich 3. C. v. London C. C. 

Greenwich Union Assessment Committee : — 
East London By. J oint Committee v. 
Greenwood v. Bennett. In re Bennett 
Gregory v. Walker 

Gribble: — Inland Beveniie Commrs. v. 


Grierson v. National 
England, Ld. . . 
Grieve v. Spiers 
Griffin Portman v. , 


Provincial Bank 


J 


i 


1913 

1912’ 

1913’ 


1 I. E. 69 
A. 0. 716 
1 1. E. 121 


1913] 1 K. B. 17 
1913] 2 1. E. 126 
1913] W. N. 306; 
Oh. 113 

[1913] A. 0. S3S 
[1913] P. 137 ; [191S 
202 . . 

[1913] 1 1. E. 414 
[1913] I K B. 620 


[1913] W. N. 294 

[1913] 3 K B. 13 
W. N. 171 . . 
[1913] 2 I. E. 142 

[1913] 2 I. E. 255 


[1913] 3 K B. 357 

1913] W. N. 332 ' 

1913] 2 K B. 300 
191^] 3 K. B. 6 
1913] W. N. 328 
1913] 3 K B. 665 
1913] P. 21 . . 

1913] 2 Oh. 478; 
W. N. 199 . . 


[1913] W. N. 356 
1912] 3 K. B. 576 


[1913] W. N. 330 
[1913] 3 K B. 507 

[1913] 1 K B. 612 
[191^] 2 Ch. 318 

[1913] s’k B. 212 
W. N. 136 . . 

[1913]^ Oh. 18; [191; 
136 . . 


[1913] 


W. N. 


[1913] j 


[ 1913 ; 


[1913] 

W. N. 


1 ) 


]) 


Colnraii 

Digos^ 


686 
480 
35i 
^ 19 

159 
465 
371 

669 

59, 442 

191 

301 

118 

265 

752 

737 

748 

185 

494 
242 

491 

308 

495 

712 

495 

708 

489 

•490 

39 

35 

698 

739 

204 

650 

192 
159 
142 
398 

479 

599 

64 

176 

384 

504 ' 

388 

"*404 

545 

411* 

450 

268 
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Griffith V. Eichard Clay & Sons, Ld. ^ 

Griffiths Atkinson 

Griggs Gamecock ” (Owners) 

Gj:imWe'‘& Co. v. Preston 
Gross Eex c. 

Gross, Sherwood & Heald, Ld. : — Snell v. . . 
Grosyenor Chapel, South Audley Street, ] 
In re . . . . . . . . . . . . j 
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Jones : — London and Provinces Discount 
Co. V. . . 

Jones : — ^I^farshali & Murray, Ld. v. 

J ones r. Mersey Docks and Harbour Board 
Jones : — ^Penwylt Dinas Silica Brick Co-, v. 
Jones (Sarah) : — Eex v. 

Jordan : — Gamble r. . . 

J oseph V. Law Integrity Insurance Co. 

Jowitt V. Union Cold Storage Co., Ld. 

Joyce : — American Thread Co. v. ... 

Jui^a ’’ (Owners) : — Horsfall v. 

^Jury V. Atlanta (S.S.)> Owners of . , 


[191^ W. N. 263 

[1913] i Ok 23; 

W. N. 242 . . 

[1913] W. N. 72 

[J.fl2] 3 K B. 234 

[1912] P. 295. . . 
[1913] W. N. 310; 
E. B. 147 


D9i2]j 


[1914] 1 


[1913] 3 K. B 
W. N. 164 . 


[1913] 3 K. B. 1 
[1912] 3 K. B. 866 


149 


.*1 


; [1913] 


3]' 
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of 
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38 

647 

64'i m 

438* 

620 


34 

189, 200 
50 

m 

513 

201 

769 

162 

487 

. 274 
351 
532 
718 
742 


K. • 


KacianoilS & Co. v. China Traders’ Insurance ) 

Co. . ^ . . . . ) 

Hali Baksh Singh v. Earn Gopal Singh 
Kanawha,” The 

Kane brothers : — Ca«ran G. G. v. 

Kanhaiya Lai : — ^Lala Soni Earn v. . . 

“ Katherine,” The 

Kauri Timber Co. v. New Zealand Oommrs. ) 

for Taxes . . . . . , . . . . j 

Kay V. Kay . . . . . . . . . . 

Kearley & Tonge, Ld. : — Binns v. . . 

^eats (Thomas) : — Eex v. 
iTeeble : — Stamford, Spalding and Boston ) 
Banking Co. v. . . . . . . , . j 

Keeble :*~^tickney v . . 

Keith (James) & Blackman Co. v. Tilley ) 
High Pressure Gas Syndicate, Ld. . . j 
Kelaghan v. Daly 
Keller, In re. Ex parte Eose 
Kelly V. Enderton 

Kelly V. Miss Evans ’’ (Owners of Ship) , . 
Kelly V. Trim J oint District School . . 

"^elsall Brothers and Beeching : — Costello v. 
'“Kelsey: — Aston i;. 

Kenip^ — BreiVfn v 

Kemp^^^, Necchi ^ . . . . . 

Kennard Yeterinary Surgeons (Boyall 
College of ) . . * . . . . _ , . . , ] 

Kennedy v. Dixon (Wm.), Ld. 

Kensington Income Tax Commrs. : — Eex v. 

Kent : — ^Bunt v, . . . . . . . . ( 


[1913] 3 K. B. 407 

[1913] 2 1. E. 250 
L. E. 40 ind. App. 74 


[1913] 2 Ch. 96 


[1913] A, 


C. 191 


[1913] A. 0. 407 
1913] 3 K. B. 314 


[1913’ 

[1913; 


W. N. 62 
W. N. 286; [1914] 


K. B. 92 

[1913] 3 K. B. 870 
[1914] 1 K. B. 207 
W. N. 331 


[1913] ) 
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256 
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298 

258 

596 

526 

328 

727 

147 

409 
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449 

136 

44 

657 

770 

711 

7?3 

629 

710 

568 

661 

763 

529 


559 
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Kent (Greorge), Ld. : — Brown v, 

Kent County Gas Light and Coke Co., In re 
Ken way v, Kidd. In re Woodward . . 

♦ Kef'r# — Hastie v, 

Kd5:r Kitcxiie . . 

^]ferr’s_Bstate, In re 

* • i 

Kershaw v. Smjth Alfred John) & Co.,Cjd. | 

Kettle : — Naylor v. In re Soper 
Kidd : — Kenway v. In re Woodward 

Kid well : — Eyall v. 


Kierson v, Joseph C. Thompson & Sons, Ld. 

Enlburn, Brown & Co. : — Warner Inter- 
national and Overseas Engineering Co. v. 
Kilmer v, British Columbia Orchard Lands, 

Ld. .. 

King : — ^^rniston Coal Co. v. , . 

King V. Brown, Durant & Co. 

King (J, J. & Sons’, Ld.) Claim. In re Law 
Car and General Insurance Corporation . . 

‘‘ King Alfred,” H.M.S 

King : — Newell v. 

King and Duveen, In re an Arbitration 
between . 

King-Emperor (The) : — Yaithinatha Pillai u. 
Kinghorn v, Guthrie . . 

Kingsbury U. D. C. : — Hoare v. 

Kingston -upon-Huil JJ. : — Eex t’. . . 

Kipping, In re. Kipping r. Kipping 

Kirby v. Chessum 

Kirby Paignton U.'D. C. . . 

Kish and Another v. Taylor, Sons & Go. 
Kleinert v. Abosso Gold Mining Co. 

Knight V. Argylls, Ld. 

Knight & Baxter : — Hall v. . . 

Knight r. Bucknill 
Knott V. Stride 

Knottingley, Victoria Society, In re. . 
Knowles (Andrew) & S8ns, Ld., In re 
Knowles fA.) & Sons, Ld. ; — Howarth v. . . 
Knox : — Clarke, Nicholls and Coombs, Ld. v. 
Knox : — McGeehen v.. . 

Koe : — Pullan v. 

Kreglinger & Go. v. New Patagonia Meat ] 
and Cold Storage Co., Ld. . . . . . . J 

Kregor v. HollijpLS 

Krizus Crow’s Nest Pass Coal Co. . . 
Kuehnrich : — Andrew (John H.) & Co. v. . . 
Kuhlirjz v. Lambert Brothers, Ld 


Volume and Page. 


1913] 3 X. B. 624 
1913] 1 Oh. 92 
'1913] 1 Oh. 392 
1913 S. 0. 613 . . 
1913 S. 0. 613 . . 
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214 
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i 
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2 Oh. 467 


J913^ 
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123*’ 

[1913] ) 
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1 K. 

b‘ 
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W. 

N. 12 



•• ) 


[1913] W. N. 76 
[1913] A. 0. 319 

[1913] 2' Oh. 416 
[1913] 2 Oh. 103; 

W.N. 167 .. 

[1913] 2 K. B. 32 


[1912] 2 Oh. 462 
[1913] 2 K. B. 425 

[1913] 1 

W. F. 139 . . 

•• i 

[1913] W. N. 315; 

[1914] 1 1 

Oh. 62 

. . j 

[1913] i Gh. 337 
[1912] A. 0. 604 


[1913] W. N. 28 


1913] 1 Oh. 167 


1912] W. N. 300 

1913] W. N. 237 


19i3 S. 6. 688 . . 
[1913] 1 Oh. 9 . . 

[1913] W. N. 336 


[1912] A. 0. 590 
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Lala Soni Bam v. Kanhaiya Lai 
Lalonde Brothers & Parham : — Johnston v. 
Lambert Brothers, Lcl. : — Kifhlirz v, 

LambeTl; v. Bowe 

r 

Lancashire Cheshire Miners’ Eedera- } 
tion : — Parr . . . . . . . . j 

Lancashire and Yorkshire By. Co. v. Liver- \ 
pool Corporation . . . . . . . . ) 

Lancaster Union Ormskirk Union v. 

Land Tax Commrs. (City of London) 
Central London By. Co. 

Landauer & Co. v. Craven and Speeding ) 
Brothers . . . . . . . . . . j 

Landow (Marks) : — Bex v. 

Langham, Ex parte , — Bex v. Sussex JJ. 
Langley : — Holmes v. In re Brazier Creagh’s 
Trusts . . 

Lanier v, Bex 
Lansbury v. Biley 
Latham v. Johnson (R.) & Nephew 

Lathom v. Spillers & Bakers, Ld. 

Law Car and General Insurance Corpora- \ 
tion : — Claim of J. J. King & Sons, [ 

Ld j 

Law Guarantee Trust and Accident Society, ( 
In re . . . . . . . . , . . . j 

Law Integiity Assurance Co. -.—Joseph v. . 
Law Society, Ex parte the. In re a Solicitor 
Law Society : — Bebb v. 

Lawrence (Pethick), Ex parte, Bex v, 
Marsham . . * 

La ye, In re, Turnbull v, Laye 

Layland v. Boldy & Sons, Ld. 

Le Brasseur v, Bonacina 
Le Couch : — Caribonum Co. v. 

Le Ferment, In re Soci^te Anonyme 
Le Page v. Att.-Gen. . . 

Lea (B. J.), Ld., In re Application of 

Leach : — Bex v. Ex parte Fritchley 

Learoyd or Dick v. Alston 
Leary (Augustus) : — Bex v. . . 

Lecture League, Ld. v, L. C. C. 

Ledbury B. D. 0. v, Colwall Park Quarries Co 
Lee : — Dunne v, 

Lee (Alfred) : — Bex v. 

Lee V. Stag Line, Ld. 
l^ee V, Taylor & Gill 

Le^^ch :“*=^aldwell v, . . _ ^ . - , 

Leeds and Liverpool Canal Co. v. Wigan ) 
Union . . 

Leeds Corporation : — Bedford v, 

* Leeds Corporation: — Sugden v,^ 

Lees V, Lovie . . . . . . ^ 

Leetham v. Bank 

Lendi-um v. Ayr Steam''Shipping Co. 


Voliiny) and Page. 


L. B. 40 Ind. App. 74 
[1912] 3 K. B. 218 


[1913] A¥. N. 289 ; [1914] 1 ) 
K B. 38 . . 


[1913] 1 Ch. 366; 
^W. N. 57 . . 

"[1913] 3 K B. 247 
[1912] W. N. 264 
[1913] A. 0. 364 

[1912] 2 K. B. 94 


[1913] 1 L B. 232 


[1913] 1 K. B. 39S • 
[1913] 2 K B. 355 
W. N. 116 .. 

[1913] 2 Ch. 103 
W. N. 157 . . 

[1913] 2 Oh. 604 


[1913] W. N. 355 
[1912] 2 K B. 362 
AV. N. 130 . . 
[1913] 1 Ch. 298; 
W. N. 44 . . 

[1912] 2 Ch. 394 

[1912] AV'. N. 187 

[1913] l’ Ch.’ 446 
AV. N. 69 . . 

[1913] 3 K. B. ^40; 

AV. N. 179 . . 
[1913] A. 0. 529 

[1913] AV‘ N. m 

[1913] 2 1. B. 205 


[1912] 2 K. B. 425 


[1913] ) 
•• ) 
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[1913] ) 

. •• i 


[1912] j 
[1913] j 
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552 
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321 

424 
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274 

624 
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321 

683 

457 
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645 

694 
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140, 141 
383 
248 
306 

147, 148 
# 705 
349 
150 

502 

427 

535 

344 

176 

705 
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Lennard’s Carrying Co. : — ^Asiatic Petroleum ) 
Co. i’. . . . . . . . - . . . . j 

“ Leslie,” The (pwners of) : — Devonshire,” ) 

' 0?ht (Owners of) -y. . . . . . . . . f 

Le^e (R.), Ld. v. Shiell 
^I^the^i : — Scottish Shire Line, Ld. v. 
Levinstein, Ld. Actiengesellschaft Mr \ 
Anilin PabrfeatioiB in Berlin and Me > 
Mersey Chemical Works, Ld. . . . . ) 

Levy V. Johnson . . • . 

Lewis V. Davies (G.) . . 

Lewis V. Harris • . . 

Ld^is V. Meredith 
Lewis V. Stanbridge . . 

Lewis & Allenby (1909), Ld, v, Pegge 
Lewis & Peat : — ^Barker v, 

Le worthy v. Rees 

Leyland (Frederick) & Co. : — Burwash v. . . 
Libraco, !pd, : — Shaw Walker, Ld. v. 

Licenses Insurance Corporation : — Official') 
Receiver v. In re^Birkbeck Permanent > 
Benefit Building Society . . . . . . ) 

Liddell ; — Gee v, . . . . . . . . | 

Life V. Attkins^ In re Attkins . . . . | 

Life Association of Scotland, Inre . , 
Lightfoot : — Maybery v. In re Watkins . . | 

Lilley v. Artistic Novelties, Ld. 

Lilly V. Tilling, Ld. and London C. 0. 

Lindrea, In m, Lindrea v. Fletcher 
Lindsey JJ.: — Rex u .. 

Lineham v, Cresswell. In re Cresswell 
Lingke v: Christchurch Corporation. . 

Lister & Co. : — ^Williams v. 

Lithograpbic Artists, Inre . . 

Litholite, Ld. v, Travis (Thomas) and i 
Insulators, Ld. . . . . . . . . j 

Little : — Public Trustee v. In re Shaw 
Liverpool and London and Globe Insurance ) 
Co. V. Bennett . ^ . . . . . . j 

Liverpool Compensation Authority v. Inland ) 

Revenue Commrs. . . . . . . . . j 

Liverpool Corporation : — Aronson v. 

Liverpool Corporation v. Choiiey Union | 
Assessment (Committee . . . . . , ) 

Liverpool Corporation : — Lancashire and | 
Yorkshire Ry. Co. v. . . . . . . j 

Liverpool JJ, :~Huish v, . . . . . . | 

Livesey, Ex parte. Rex v. Mitchell (Clitheroe \ 

JJO ) 

Llanelly, The . . 

Lloyd V. Bermondsey Guardians 
Lloyd V. Grace, Smith & Co. . . 

Lloyd V. Powell Duffiryn Steam Coal Co, . . | 

• ( 

Lloyd V. Ross . . . . . . . . . . 


[1912] A. a 634 


611 

^b09 

264 

627 

184, 465 


[1913] 2 K. B. 37 

[1913] I’Ch. 571 

[1913] W. N. 357 
[1913] 3 K B. 34 


[1913] 2 Ch. 34 

[1913] 2 Ch. 62; [1913]) 

W. N. 136 ] 

[1913] 2 Ch. 619; [1913]) 

W. N. 262 j 

[1913] 1 I. R. 91 
[1913] 1 Ch. 376 ; [1913] ) 

W. N. 54 j 


[1912] 2 K. B. 413 
1913] W. N. 177 

1912] 3 K. B. 595 

1913] W. N. 296 
1913] W. N. 126 


[1913] W. N. 349 
[1913] W. N. 267 

[1913] A. 0. 610; 
K B. 165 . . 


[1913] 1 


Lloyd V. Ross 


[1913] A, C. 197 

[1913] 3 K. B. 247 

[1913] W. N. 289; 
K B. 109 . . 

[1913] 1 K. B. 561 


[1912] A. g. 716 
[1913] 2*K B, 130 

W. N. il 

[1913] 2 K B. 332 ; 
W. N. 108 . . . 


; [1913] ) 
■[1913i{ 
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Lloyds Bank : — Deeley v. . . c 

Lloyds Bank v. Swiss Bankverein. Union ) 
of London and Smiths Bank v. Same . . j 
Local^overnment Board : — Hex v. Ex ^arte ) 
Arlidge . , . . . . . . . . j 

Lochgeliy Ir()ivand Goal Co. i\ Crawford . . 
Lochgelly Magistrates : — Johnstone v. 
Lockwood V. Chartered Institute of Patent ( 
Agents . . . . . . . . . . j 

Lofthouse Colliery, Ld. v. Ogden 
Loke Yew v. Port Swettenham Euhber ) 

Co ] 

Lomas : — Eex v. 

London (Bishop of) : — Baylis v, 

London (City of) Brewery Co. : — ^Furtado v. | 

London (City of) Corporation : — ^Associated ) 
Newspapers, Ld. v. . . . . . . . . ) 

London (City of) Corporation : — Att.-Gen. ) 

V. . ; . . ] 

London (City of) Corporation : — Davies v. . . 
London (City of) Land Tax Commissioners ) 
V, Central London Ey. Co. . . . . . . j 

London (City of) Steam Packet Co. v. ] 
O’Brien . . . . . . . . . . ) 

London (County of) Electric Supply, Ld. : — ) 
Battersea B, *C. v. . . . . . . . . j 

London (Port of) Authority : — Anglo- ) 

American Oil Co. v. . , . . . . . . j 

London (Port of) Authority : — Barnett v , — ) 
Priestley v. . . . . . . . . . . j 

London (Port ofl Authority : — British Oil ) 
and Cake Mills,^Ld. v. . . . . . . ) 

London (Port of) Authority v. Cairn Line of ) 
Steamships, Ld. . . . . . . . . ) 

London (Port of) Authority : — ^Eerriter v, . . 
London (Port of) Authority : — Smeed, Dean ) 
& Co. V. . . . . . . . . . . ) 

London (Port of) Authority : — ^Turner v. 
London and Manchester Plate Glass Co. ) 

V. Pleath . . . . . . . . . . j 

Londopr aiid Northern Steamship Co. v. \ 
Central Argentine Ey., Ld. . . . . ) 

London and North Western Ey. Co.: — ) 
Birmingham and Midland Motor Omnibus > 
Co. v. . . . , . . . . . . . . ) 

London and North Western Ey. Co. v. ) 
Birmingham JJ. . . . . . , . , j 

London and North Western Ey. Co.: — ^Dublin ) 
and Manchester Steamship Co. v. . . . ( 

London and North Western Ey. Co. ) 
^ Howl^ Park Coal and Cannel Co. v. . . j 
Lemdon^and North Western 1^. Co. : — ) 
McGrath v. . . . . . . . . . . ) 

London and Noidh Western Ey. Co. v, ) 
Thrapston Union . . . ^ . . , . ( 

London and North Westerm Ey. Co. : — \ 
Woodcock V. . . . . . . ^ . . . . I 

London and Provinces Discount Co. v. Jones, j 
Standard Developm&ts, Ld. (Claimants) ^ j 
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[1913] W. N. 282; [1914]) 
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[1913] 3 K.rB. 120 . . 
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[1913] A. 0. 491 , . . 

391 


1& 

[1913] I'oh. 127 !! 

635 

[1913] W. N. 354; [1914] 1 ) 
K. B. 152 . , . . . j 

523 

[1913] 2 K. B. 281 ; [1913] ) 
W. N. 92 j 

386 

[1913] 2 K. B. 497 . . 

515 

[1913] 1 CK 415 ... 

386 

[1913] A. 0. 364; [1913) 

W. N. 102 . . . . 1 

330 


526 

[1913] 2 Oh. 248.; [lOlS] ) 

208 

W. N. 168 j 

[1914] 1 K. B. 14 

385 

[1913] 2 K B. 115; [1913]) 
W. N. 35 1 

741,756 

[1914] 1 K. B. 5 

385 

[1913] 1 K. B. 497 . . 

202 


736 

[1913] 1 K. B. 226 . . 

384 


740 

[1913] 3 K. B. 411 . . 

293 

. . e 

595 

[1913] 3 K. B. 850 . . 

182 

[1912] W. N. 237 

347 

f 

495 

[1913]A. 0. 11 

492 


721 


503 

[1913] 3 K. B. 139 ; [1913] ) 
W. N. 179 .. .. ..1 

fl91.3] W. N. 310; [1914]) 

1 K. B. 147 . . . . . . I 

764 
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xxxvii 


Name of Case? 


Volume aad Page. 


London and Provincial Assurance Co .: — ) 
Connors v. . . . . . . . . . . ) 

London and Prcivincial Marine and Greneral ^ 

^ Ifi^rance Co. : — Pickersgill (William) & [ 
^ons, Ld. ^ ^ . . . . . . ) 

JfJ^ndoji and Provincial Marine and Greneral ) 
Insurance Co. : — ^^cottish Skire Line, T^d. v. j 
London and Pr^unciai Marine and Gene?al ) 
Insurance <,Co, : — Thomas (M.) & Sou > 
Shipping Co. v, . . « . . . . ) 

London County and Westminster Bank : — ^ 
Morison v. . . ^ . . . . . . . . ) 

London 0. C. V. Allen 

London 0. C. : — Clode v. 

London 0. 0. : — Greenwich B. C. i’. . . 

London C. 0. v. Hall of Arts and Sciences ) 
Corporation . . . . . . , . . f 

London 0. C. v, Hankin 
London 0^ 0. : — Lecture League, Ld. 

London 0. 0. (Thomas Tilling and) : — Lilly y. 
London C. 0. : — Metropolitan Ey. Co. v, 
London 0. 0. : — Plumbers Co. v. 

London 0. 0. : — Eadley v, . . . . . . 

London 0. C. v. Welford’s Surrey Dairies ) 

Go , • . ) 

London 0. parte. Eex v. Islington ) 

Assessment Committee . . . • • ) 

London Electric Ey. Co. : — Hurlstone v. . . 
London Electric Supply Corporation, Ld. v. \ 
Westminster Electric Supply Corpora- \ 
tion, Ld, . . . . . . _ . . • . ) 

London Electric Wire Oo. and Smiths, Ld.: — ) 
British Insulated and Helsby Cables, Ld. v. ) 
London Plydraulic Power Co. : — Charing \ 
Cross, West End and City Electricity > 
Supply Co. y. . . . . . . . • • ; 

London Joint Stock Bank, Ld. : — Crumplin v. 
London Society of Compositors i—Yacher & | 
Sons V... . . . . . . . . - • ) 

London, Tilbury and Southend Ey. v. \ 
Paterson . . . . . . . . • . j 

London Traders Shimming Co. v. General ) 
Mercantile Shipping Co. . . . . . . j 

Longfield Parish Council v. Eobson . . 
Longhurst v. ‘‘Clement” (Owners of) 

Loraiiie v. Loraine and Murphy 
Lothian : — Eickards v. 

Lotus Shoe Co., Ex parte. In re Sleath 
Lovie : — ^Lees v. 

Lowdeji : — Ee5 v. . . . . . . • • | 

Luokwill V. Auchen Steam Shipping Co. . . 
Lnrasden v. Inland Eevenue Oominrs. 

Lush & Co., In re . . . . . ^ 

Lynn & Hamburg Steamship Co. : — Wilmer- ) 
son V. . . . . . . . . . . ^ • • j 

Lyons v. Gulliver and the Capital Syndicate, ) 
Ld .• ) 

Lyons : — Millbourn r. . . . . . . . • J 


[1912] 3 K. B. 614 . . 

[1912] 3 K. B. 61 


[1913] W. N. 84 

[1913] 1 K. B. 9 
[1913] W. K 29 

[1913] W. N. 285 

[1913] W. N. 378 
[1913] W. K 117 

[1913] 2 k. B. 249 
[1913] W. N. 116 

[1913] 2 E. B.* 629 
W. N. 130 .. 

[1913] W. N. 361 


[1913]) 

.. ) 


[1913] 3 K. B. 442 


[1912] A. 0. 107; [1912] W.N. 
268 


[1912] P.222 

[1913] A. G. 263 ^ . 

[1912] 2 k. E. 426 
[1913] W. N. 318; [1914]) 
1 K B. 144 ) 

[1913]fe'k. B. 809 y. 

[1913] W. H. 39 


[1913] W. K ^19 ; [1914] ) 

1 Ch. 34 . - - ^ 
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Maats'ilinppij S.S. ‘‘ Bestevaar,” Eotterdam : ) 
— Neviil’s’Dock and Jiy. Oo. v. . . . . ) 


‘202 

tr. 

Mo Alpine: — frmnd Trunk By. Oo. of) 
Canada v, . . , . . . . . . . ) 

[)1913J A. C- 838 

59, 422'' 

MaoAndrew (Robert) & Oo. v, “ Oke- j 
bampton ” (Owners of S.S.) . . . . ) 

McCabe v. North (Henry) & Sons, Ld. 

" [1913] P, 173 .. ^ 

602 

* • • • ^ 

723 
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^ DURINO THE YEAR 1913. 

no » * 


A. Y.A.- - Yi«75) L. E. 3 P. & D. 25o 

Overi’vJed. Scott Scot^ 

[1913] A. C. 417 

Alrahcmns Y. DeaHn - - [1891] 1 Q. B. 616 ! 

^ Followed. Radley v. Loudon 0. C. j 

Div. Ct. 29 T. L. R. 680 

Abram v. Cunninglimh - (1677) 2 Lev. 182 

Applied. Hbwsok v, Shelley 

[1913] 2 Ch. 384 

Adams Y. Great Aorth of Scotland Ry, Co.^ [1891] 

^ A. 0.31. 

Sallowed. I7i re King- and Duveen 

[1913] 2 K. B. 32 

Adamson, M re, JPublic Trustee v. Billing 
[1913] W. K 18. 

Affirmed - C. A. [1913] W. N. 188 

Ag'ms Y. Great Western Colliery Co., [1899] 1 
Q. B. 4?3. 

Referred to. The “ Cairnbahn ” 

[1913] W. N. 166 

Aird (J.) J' Co. V. Bristol Cor^^oration, (1912) 28 
T. L. R. 278. 

Affirmed - H. L. (E.) [1913] A. C. 241 

Alabaster v. Harness, [1895] 1 Q. B. 339, 341, 
344. 

Applied. Oraai r. Hutt 

C. A. [1913] W. N. 314 

Aldis Y . London Corporation - [1899] 2 Ch. 169 
Referred to, Davies v, London Cor- 
poration - - [1913] W. N. 73 

Allan Y. Dundas - - - (1789) 3 T. R. 125 

Referred to. Hewson Shelley 

[1913] 2 Ch. 384 

Allan Y. Gomme - - • (1840) 11 A. & E. 759 

Distinguished. White v. Grand 
Hotel, Eastbourne, Ld. 

[1913] 1 Ch. 113 

Allen V. Flood - - - [1898] A. C. 1 

Applied. Santen i\ Busnaoh 

29 T. L. R. 214 

Allen (Samuel) A Sons, Ld., In re, [1907] 1 Ch. 
575. 

- ^ Followed. In re Morrison, Jones & 
Taylor, Ld. ■ - - 108 L. T. 675 

AllJnmn v. Wmell - (1867) L. R. 4 Eq. 295 
Observed on. hi re McEubn. McEuen 
t?. Ppiblps - - [1913] 2 Ch. 704 

Alloa Coal Co, v. Brylie, [1913] W. 0. & Ins. Rep. 
213. 

Distinguished. John Watson, ]5d. 'o. 
Brown - Ct. Sess. [1913] W. 0. & 
Ins. Rep. 228 


American Thread Co. v. Joyce, (1912) 106 L. T. 

171. 

Affirmed - H. L. (E.) 108 L. T. 363 

Anderson, In re • - - [1905] 2 Ch. 70 

Considered and applied. In re Ten- 
NENT’s Estate - [1913] 1 1. R. 280 

Anderson y. Reid - - (1902) 66 J. P. 564 

Followed. Wills & Sons v. 
McSherry - Div. Ct. [1913] 1 K. B. 20 

Andrew (Jolm H.) 4’ Co., Ld. v. Kuehnrich, 
(1913) 30 R. P. C. 93. 

Reversed - - C. A. 29 T. L. R. 771 

Anglesea Colliery Co., In re, (1866) L. R. 1 
Ch. 555. 

Applied, hi re Osmondthorpe Hall ^ 
Freehold Garden and Building 
Allotment Society 

[1913] W. K. 243 

“ ApoUina^'is" Trade Marh, In re, [1907] 2 Ch, 

178. 

Referred to. TeofAni & Co., Ld. v, 

A. Teofani - C. A. 80 R. P. C. 446 

Armitage, In re. Armitage v. Garnett, [1893] 

3 Ch. 337, 346. 

Followed. In re gALE. NISSBT 
Philp - - [1913] 2 Ch. 697 

Armitage Y, Parsons - [1908] 2 K. B. 410 

Distinguished. Muir r. Jenks (W.) 

& Co. - - C. A. [1913] 2 K. B. 412 

Armstrong v. Bldridge, (1791) 3 Bro, C. 0, 215 
Applied. In re Tate (George). 
Williamson >0. Gilpin 68 S. J. 119 ^ 

Arnott V. Fife Coal Co. - 1911 S. C. 1029 

Followed. Cruden Wemyss Coal 

Co. - - - - Ct. Sesl. [1913] 

W. C. & Ins. Eep. 188 

Form of interlocutor in disapproved and 
altered, Ib. 

Ashby V. James - - (1843) 11 M. & W. 542 

Distinguished. In re Raggi. Brass 
Young & Co. - [1913] W. N. 149 

Asiatic Petroleum Co., Ld. v. Lennard'^s Cm^rying 
Co.. Ld., (1913) 18 Com. Cas. 23. 

Affirmed - - C. A. 29 T. I. R. 739 ** 

Aslew V. Woodhead - (1880) 14 Ch. D^7 

i?pplied. hi re Simpson. Clarke v. 
Simpson - - •- [1913] 1 Ch. 277 

Aston V. Xelsey - (1913) 82 L. J. (K. B.) 62 

JRe^^sed - C. A. [1913] 3 K. B. 814 • 
Att.-Gen. y. Brecon Corporation, (1878) 10 Oh. D. 

20#. 

Followed. Att.-Gen. r. Thomson 

[1913] 3 K. B. 198 
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Dodlnr/ion, [1897] 2 Q. B. 373,1 

383. 

Referred to. I/i re Aveey. Rinsent 
r. Aveey - 0. A. [1913] 2 Ch.. 208 

In re Toeeington (Viscountess) 

[1913] % Ch. 623 

Ait.-Gv.n.Y. muhonch - (1817) 1 Ex. 91 

% Referred to. The King r, Oaegill 

[1913] 2 K. B. 271 

AtL^Gen. v. Jl^iwier, (188-i) 14 Q. B. D. 245 ; 
(1885) n App. Cas. G6. 

Referred to. Att.-Gen. r. Hoeneh 
(N o. 2) - C. A. [1913] 2 Ch. 140 

- Att.-Gen. v. Ilormr (No. 2) - [1912] W. N. 199 
Appeal dismissed, cross-appeal allowed 
C. A. [1913] 2 Cli. 140 
Att.-Gen. v. London {City') Corjmration., [1913] 
1 K. B. 201. 

Affirmed - C. A. [1913] 2 K. B. 497 

Att.-Gen. v. Milne - - [1913] 1 K. B. 337 

Reversed - C. A. [1913] 2 K. B. 606 

Att.-Gen. Y. Parish - - - [1913] W. N. 3 

Reversed - C. A. [1913] 2 Cli. 444 

Att.-Gen. v. Peeh - - [1912] 2 K. B. 192 

Affirmed - C. A. [1913] 2 K. B. 487 

Att.-Gen. v. Price - [1912] 1 Ch. 667 

Compromised on appeal 

H. I. (E.) [1913] W. N. 337 

Att.-Gen. v. Wilson - (1839) 9 Sim. 526 

Distinguished. FoEBES r. Samuel 

[1913] 3 K. B. 706 

Austrian Lloyd Steamship Co. v. Gresham Life 
Assimmee Society^ Ld.., [1903] 1 K. B. 
249. 

r FollowetL The “ Cap Blanco ” 

* [1913] P. 130 

BadiscJie Anilin und Soda Pahrlh v. Sehott, 
Seyner cf Co. - [1892] 3 Ch. 447 

Followed. Caeibonum Co., Lp. v. Le 
Couch - - - 109 B. T. 385 

‘‘ BahiaC The - - (1803) Br. & Lush. 61 

Referred to. The ‘‘ Cap Blanco 

[1913] P, 130 

Baines. Geary - (1887) 35 Ch. D. 154 

Not followed. Continental Tyee k 
Rubber Co. (Great Britain) r. 

Heath - - 29 T. L. R. 308 

Baher V. Chrrlch - - * [1S94] 1 Q. B. 838 

Referred to. Smith r. Steeatfteld 
[1913] W. N. 263 
Baher v. Iledgecoch - (1888) 39 Ch. D. 520 

Followed, Continental Tyre & 
Rubber Co. (Great Britain) v. 

• Heath - 29 T. L. R. 308 

Sail V. Willimi Hunt S' Sims, Li., ^912] A.O. 
496. 

Distinguished. Gray r. Shotts Iron 
Oo., Ld. - Ct. Sess. 1912 S. C. 1267 
Bannatyne v. Maclrer - [1905] 1 K. B, 103 

Commented upon and ex|?lamed. Re- 
version Fund ^nd Insurance Go., 
Ld. r. Maison Cosway, Ld. , 


Barher^ In re / - (1881) 17 Ch. D. 241,^243 

Applied. Hopktnson v. Richardson 
[1913] 1 Ch. 284 

Barker, In re. Wallis Y.Barher, (1903) 88 L. T. 
685, 

Distinguished. In re Harter ' 

[1913] W. N. 104 

Barlow Y. Teal - - (1885) 15 Q. . iTOl 

Referred to. In re DemSrara Rubber 
Co., Ld. - - - [1913]W. F:66 

Barnalas v. Bersliam Colliery Co., (1910) 103 
• L. T. 513. r ' * 

Distinguished. DouopTON v. Alpr.ed 
Hichman, Ld. - - C. A. [1913] 

W. C. & Ins. Eep. 143 

Barnes v. Nunnery Colliery Co., Ld., [i^l2] 
A. C. 44. 

Distinguished. Richardson Denton 
Colliery Oo. - [1918] W. N. 288 

Barnett v. Barnett, (1859) 29 L. J. (P. & M.) 28 
Followed and approved. Scott r. 
Scott - - - [1913] A. 

Baroness Wenloeh v. Bher Bee Co., (1887) 19 
Q. B. D. 155. 

Applied. iJeveesion Fund and 
Insurance Co. Maison Cosway 

C. A. [1913] 1 K B. 364 

Bashet'ville, In re, Basherrille v. Basherville, 
[1910] 2 Ch. 329. 

Followed. In re Harter 

[1913] W. N. 104 

Bashett v. Lodge - - (1856) 23 Beav. 138 

Distinguished. In re Beaumont. 
Bradshaw r. Packer [1913] 1 Ch. 325 

Bateman v. The Countess of Basse, (1813) 1 Dow, 
235. 

Observations of Lord Eldon in, referred 
to. MacMahon r. MacMahon 

C. A. (Ir.) [1913] 1 I. E. 428 

Bait df Co.'s Trade Marlis, In re, [1898] 2 Ch. 
432. In H. L., suh nom. Batt cj* Co. v. 
Bmnett, [1899] A. C. 428. 

Followed. In re Neuchatbl As- 
pHALTE Co’s Application 

[1913] 2 Ch. 291 

Battersea B. G. v. t'ornify of Lmidon Blevtric 
Supply, [1913] W. N. 103. 

Affirmed - C. A. [1913] W. N. 168 

Bayley's Settlement, In re - (1871) 6 Oh, 590 

Considered. In re Wise’s Settle- 
ment. Smith v. Waller 

[1913] 1 Ch. 41 

Baylis v. London (Bishop o^d), [1912] 2 Ch. 
318. ^ 

Affirmed - - C. A. [1913] 1 Ch. 127 

Beard v. London General Omnibus Co., [1900] 
2 Q. B. 530. 

Followed. Ricketts r. Tilling- 
(Thomas), Ld. - 30 T. L. R. 132 

Bewuchamp (Bari) v, Winn, (1873) L. R. 6 
^ H. L. 254. 

FoRowed. Stanley Bros., Ld. r. 
Nuneaton Corporation 
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iBem/foH (^Dulie of) v. Inland Mevemie Commrs,^ 
• Inland Revenme Commrs. v. Anglesey 

iMarguess of\ [1912] \ K. B. 281, 
Affirmed - C. A. [1913] 3 K B. 48 
JBehh Y. ne Law Society - [1913] W. JT. 209 

Affirmed C. A. [1913] W. K, 355 

JBellerhy v. lowland and Marioools Steam Ship 
Co., [1902] 2 Ch. 14. 

^ • Distinguished. Rowell n. John 

• Rowell & Sons, Ld. 

,, , [1912] 2 CK. 609 

Bennett, In re - [1896] 1 Ch. 778, 787 

Followed. -Di re Sheeey. Sheei^ r. 
Sheeey - • . [1913] 2 Ch. 5<58 

Benz S) Cie., %i re a% Application by, (1912) 
29 R. P. 0. 357. 

Affirmed - - C. A. 30 E. P. C. 177 

Berryman, In re, Berryman v. Berryman, (1913] 

- 1 1. R. 1. 

DisapproYed. In re Hickey, Hickey 
Hickey - C. A. (Ir.) [1913] 1 1. R. 21 

Bemnt y. Wood - - (1879) 12 Ch. D. 605 

Referred to. MacMahon'I’. MacMahon 

- ^ C. A. (Ir.) [1913] 1 1. E. 428 

Jkevrrly, In re - - [1901] 1 Ch. 681, 688 

Distinguished. ^ In re Cooke’s Settle- 
ment. Taery V. Cooke 

[1913] 2 Ch. 661 

Bideford Parish, In re - - [1900] P. 314 

A.pproYed. Sutton r. Bowden 

• [1913] 1 Ch. 518 

Birhheeh Permanent Building Society, In re, 
[1912] 2 Oh. 183. 

Referred to. Brougham r. Dwyer 

Div. Ct. 29 T. L. E. 234 
BisGoe V. Jaolison - (1687) 35 Oh. D. 460 

Discussed and distinguished. In re 
Wilson. Twentyman v, Simpson 

[1913] 1 Ch. 314 

Blsgood Y. Benderson’s Transvaal Jdstates, Ld,, 
[1908] 1 Ch. 743. 

Applied. Etheridge v. Central 
Uruguay Northern Extension Ry. 
Co., Ld. - - [1913] 1 Ch. 425 


Bloiv, In re. St. Bartholomew's Mosjrltal 
{Gocerno7's) v. Camhden, [1913] 1 Ch. 
358. 

.ReYersed - C. A. [1813] W. BT. 337 

Bluett y, Stutchdurys, Ld., (1908) 24 T. L. R. 409 
Distinguished. Nelson v. James Nel- 

* sosr & Sons, Ld. - [1913] 2 K. B. 471 

Board v. Board - (1873) L. K. 9 Q. B. 48 

Distinguished. Bi re Tenn«nt’s 
Estate - - [1913] 1 1. E. 280 

Bos V. Ilelsham - (18#6)tL. R. 2 Ex. 72 

Distinguished. Eastwood v. Ashton 
[1913] 2 Ch. 39 

Bouchy. Syoroule - (1887) 12 App. Cas. 385 

The principle of, applied. In re Evans. 
Jones v. Evans - [1913] 1 Ch. 23 

Baurlie v. Corh and Macrooni By. Co., (1879) 

4 L. R. Ir. 682. 

Dicta of Dowse B. in, overruled. Tape 
A^ale Ry. Co. v. Jenkins 

[1913] A. C. 1 

Boxall V. Boxall - [1884] 27 Ch. D. 220 

Applied. Hewson V. Shelley 

[1913] 2 Ch. 384 

Bradford v. Mayor of Bastlourne, [1896] 2 
Q. B. 205. 

Referred to. Hershaw t*. Smith # 
(Alfred John) & Co. 

Div. Ct. [1913] 2 K. B. 465 

Bradley y. Carrltt - - - [1903] A. C. 253 

Discussed and distinguished. Keeg- 
LINGEE (Gr. & C.) V, NeW PATAGONIA 
Meat and Cold Storage Co. 

H. L. E. [1913] W. N. 336 

Brailey v, Bhodesia Co7isolidated, Ld., [1910] 2 
Ch. 95. 

Referred to. In re Demeraba 
Rubber Co. - - [1913] W. N. 56 

Bridgwater Navigation, Co., In re, [1891] 1 Ch. 
155. 

Distinguished. In re National Tele- 
phone Co., Ld. ‘ 109 L. T. 389 


Blachhurn Building Society y. Cunllffe Brooks 
4’* Co., (1882) 22 Ch. D. 61. 

Applied. Re-^rsion Fund and 
Insurance Co. v. Maison Cosway 

[1913] 1 K. B. 364 

Blachhurn Corporation v. Sa7iderson, [1902] 

1 K. B. 794. 

Followed. Mayor op Bolton u. Scott i 
C. A. 11 L. &. R. 352 1 
Metropolitan Water Board v. 
Bunn#- - 0. A. [1913] 3 K. B. 181 

BMcfpool and Fleetwood Tra^nroad Co. y. 
Thornton Urbwn Council, [1909] A. C. 
264. 

Distinguished. Tottenham U. D. C. 
r. Metropolitan Electric Tram- 
WAYS, Ld. H. L. Ce.) [1913] A. C. 702 

Blwir Open Hearth Furnace Co., Ld., In re 
'[1913] W. N. 209. • 

Affirmed - C. A. [1913] W. N. 346 1 


BHnsmead (John) 4’ Son, Ld. y. Brinsmead ^ 
(E. G. 8.) atid Waddington 4’ So7is, 
Ld., (1913) 30 R. P. C. 137. 

Affirmed - - C. A. 29 T. E. 237 


Bristol (Mai^guis of), In re - [1897] 1 Oh. 946 
Observations on. In ?*e Fraser. Ind 
V. Fraser - - [1613] 2 Ch. 224 

Followed. In re Marke Wood ; 
WoDEHOUSE v. Wood - [1913] 1 Ch. 303 


Bristol Corporation v. John Aird 4* Co., 28 

T. L. R. 278. " 

Affirmed - H. L. (E.) [1913] A. C. 241 ^ 

British (jlanzstoff Manufacturing Go.,^ 

General Accident, Fire and Life Assur- 
ance Corporation, Ld., 1912 S. 0. 591. 
Affirmed - - - [1913] A. C. 143 


ng-Pnillips v. Brooking -Phillips (sub^ 
nqna. P. v. Pi), 107 L. T. 721. 
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JBroohs, In re - - - (1897) 76 L. T. 771 

Followed. I7i re Cooke’s Settle- 
• MEUTT Tabby r, Cooke 


CampljeU^ Ex jparte 
Follow^. 


[1913] ^Cli. 661 
Brown, Inre • - . (1890) 63 L. T. 159 

Followed. In re Peabce. Alliance 
Ass:ueance Co. v. Fbancis ♦ 

[1918] 2 Ch. 674 
Broiim >. Mitchell, 1910 S. 0. 369 ; 47 Sc. L. E. 
216. 

Observations of Lord Dunedin in, 
approT£d» In re Bonnett and Fowleb 

[1913] 2 K. B. 537 

Browne v. Hammond - (1868) Jobn. 210 

The principle of, applied. - Iqi re 
Seaton. Ellis v, Seaton 

[1913] 2 Ch. 614 
Bruner v. Moore - [1904] 1 Ch. 305, 312 

Applied. Mobbell r. Studd & 
Millington - [1913] 2 Ch. 648 

Brunton v. Stam2) Buties (^New South Wales) 
Conimrs., 82 N. S. W. E. 662. 

Reversed - - B. C. 108 L. T. 922 

BuoMey v. Hull Boohs Co, - [1893] 2 Q. B. 93 
Followed. Fobbes m Samuel 

[1913] W. K. 163 

Bulheley v. Ste^phens - [1896] 2 Ch. 241 

Distinguished. In re Sale. Nisbet 
- ij. Philp - - - [1913] 2 Ch. 697 

Bulloch v. London General Omnilus Co,, [1907] 
1 K. B. 264. 

Distinguished. Poulton r. Moobe 

Div. Ct. [1913] W. N. 349 
Burgess v. Burgess, (1853) 3 De G. M. & G. 
896. 

Distinguished. Teofani & Co., Ld. r. 
Teofani - C. A. 30 E. P. C. 446 
^ Followed. ^ Beinsmead (John) v. 
Bbinsmbad (B. G. S.) - 30 R. P. C. 137 
Burra v. Ricardo - (1886) 1 Cab. & E. 478 

Questioned. Lloyd’s Bank r. Swiss 
Bankveebin. Union of London 

AND Smiths Bank v. Same 

C. A. 18 Com. Cas. 79 
Butler T, Wildman - (1820) 3 B. &; Aid. 398 

Distinguished. Kacianofp v. China 
Teadbbs Insubance Co. 

^ [1913] 3 K. B. 407 

Calabe v. Walton-upon-Thames Bistrict Council, 
[1912] 2 K. B. 432 ; [1913] 1 K. B. 481. 
Affirmed - H. L. (E.) [1913] W. N. 369 

Caiman v. Caiman - (1886) 33 Ch. D. 397 

Followed. In re Badger. Badgeb v. 
Badger - - - [1913] 1 Ch. 386 

Calico Printers' Association, Ld. v. Highain, 
[1911] 1 K. B. 93, 104. 

Dictum of iFarwell L.J. in, doubted. 
^ Calico Printers’ Association 

^ Booth - [19:s] 8^. B. 662 

Calif ornian Fig Syrujp Co., In re, [1910] 1 Ch. 130 
Referred to. Teofani k ,Co., Ld. v. 
- Teofani - C. A, 80'?^. P. C. 446 

CaUer v. Laxton - (1885) 31^Ch. D. 440 

Kot followed, Olp;hebts m Cobyton 

[1913] 1 I. R. 218 


- (1880) 16 Ch. D. 19^ 

OLPHERTS r. CORYTON * 
[1913] 1 1. R. 381 

Camgolcll, In the Goods of, (1829) 2 Hagg. Eccl. 
i 556. 

Referred to. Hewson r , Shelley 

[1918] W. F. 246 

Campbell v. Paddington Parishioners, (1852) 2 
Rob. Eccl. 558. ^ ^ ^ 

Not followed. Sutton Bowden 

[1913] 1 gh. 5f8 

Canadian Land Reclaimirw aiid Colonizing Co., 

• In re, (1880) 4iCn: D. 660. 

Followed. In re CoMiPANiEs (Con- 
solidation) Act, 1908, and the Irish 
Provided T Assurance Co., Ld., and 
Johanna Bradley - C. A. (Ir.) 

[1913] 1 1. R. 362 

Cane, In re - - (1890) 60 L. J. (Ch.) 36 

The principle of, applied. In re 
Seaton. Ellis n. Seaton 

[1913] 2 Ch. 614 

Carlisle Cafe Co. v. Muse Brothers Co., (1897)^ 
67 L. J. (Ch.) 63. ^ 

Followed. Goldfoot r. Welch 

€ [1913] W. F. 357 

Hope Brothers, Ld. Cowan 

[1918] 2 Ch. 311 

Carlisle and Silloth Golf Club v. Smith, [1912] 
2E:.B. 177. 

• Affirmed - C. A. [1913] 3 K. B. 76 

Carter v, John Lang Si Sans, (1908) 1 B. W. C. C. 
379. 

Followed. Barnett n. Port of 
London Authority - - C. A. 

[1913] W. F. 36 

Cartwright v. Cartwright, (1853) 3 De G. M. k 
G. 982. 

Referred to. MacMahon Mac- 
Mahon - C. A. (Ir.) [1913] I. R. 428 

Casey v. Hellyer - - (1886) 17 Q. B. D. 97 

Distinguished. Hopkins v. Collier 
[1913] W. F. 94 

Cathcart's Ttnistee v. AUardice - (1899) 2 F. 326 
Disapproved, Mackenzie r. John- 
stone - I. (Sc.) 107 L. T. 473 

Caton V. Summerlee and Mossend Iron and Coal 
Co., Ld., (1902) 4 F. 989. 

Followed. Graham (Mary) r . Babe 
AND Thornton - - Ct. Sess. 

1912 S. C. 638 

GaUell, In re - - - [1907] 1 Oh. 567 

Affirmed - C. A. [1913] W. F. 306 

Cavalier v. Pope - - [1906] A. Q. 428 

Applied. Dobson ' y. Horsley 

30 T. L. R. 148 

Middleton v. Hall - 108 L. T. 804 

Ryall V. Kidwell 

Div. Ct. [1913] 3 K. B. 123 
Cave V. Coleman - (1828) 3 Man. k By. 2 

^ Dicta of Bayley J. in, disapproved. 
Heilbut, Symons k Co. v. Buokleton 
, H. L. (E.) [1913] A. C. 80 
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Cave V. mrsell - - - [1912] 2 K. B. 533 

Distinguished. Dek^y Motoe Cab 
Co. V. Oromptoh ano Evan'S Union 
Bank - - - 29 T. L. E. 673 

Caeendisk, la re - , - - [1912] 1 ^h. 794 

Followed. I7i re Maeke Woojd. 
WoDE house V. Wood - [1913] 1 Ch. 

303 

^ ^ m Distinguished. I/i re Feaseb. Ind v. 
• Feaseb - - - [1913] 2 Ch. 224 

T^avendhh‘Be‘nthiGh v. Fenn^ (1887) 12 App. Gas. 
* * 652. 

Applieek re Companies (C<iN- 
SOLIDATION) *ACT, 1908, AND THE 
lEisEt Provident Assurance Co., 
Ld., and Johanna Beadley 

C. A. (Ir.) [1913] 1 1. E 362 

(f^airal Loado^i liy. Co. v. City of London Land 
Tax Commrs., [1911] 2 Ch. 467. 
Affirmed, 8 uh 710711. City op London 
Land Tax Commrs. v. Central 
London By. Co. 

H. L. (E.) [1913] A. C. 364 

, ^halehniaii v. Wright - (1604) Noy, 118 

followed. Forbes v. Samuel 

[1913] 3 K. B. 706 

Cliainlerlain v. Maijor of Bradford (1903) 20 
R. P. 0. 684. 

Followed. Joseph Orospield & 
Sons, Ld. v. Techno- Chemical 
Laboratories, Ld. - 30 E. P. C. 297 

Chance v. Bevei'idge and the FreemarCs Jouv^ial^ 
Ld., (1895) 11 T. L. B. 528. 

Followed. Cooney i\ Wilson and 
Henderson - C. A. (Ir.) [1913] 
2 I. E. 402 

ChaiFmgton 4 " Co.^ Ld. v. Wooder, 29 T. L. B. 
145. 

Eeversed - H. L. (I.) [1913] W. 2T. 869 

Cheslya v. Cresswell - (1763) 3 Bro. P. C. 246 
Distinguished. In re Whiting-. 
Ormond v. De Launay 

[1913] 2 Ch. 1 

Chishohii Y. Boulton - (1889) 22 Q. B. D. 736 

Distinguished. Armitage, Ld. v. 
Nicholson - Biv. Ct. 10 B. G. E. 647 

CJmrcUll, In re - - [1909] 2 Ch. 431 

Distinguished.* M 7 'e West. West- 
head V. Aspland - [1913] 2 Ch. 346 

Churehwa 7 'd v. Churchward and Holliday, 
[1895] P. 7. 

Distinguished. Scott v. Scott 

[1913] P. 62 

Cleaver v. Mutual Reserve Fund Life Associa- 
tion, 1 Q. B. 147. 

_ Applied. Hall v. Knight and 
Baxter - C. A. [1913] W. N. 283 

Clegg v. Rowland - (1866) L. B. 2 Eq. 160 

Dictum of Kindersley V.-C. at p. 165, 
followed. In 7 'e Haetbe 

[1913] W. N. 104 

Clei'h V. Bay - - (1859) Cro. Eliz. 313 

Considered. In re Davison’s Settle- 
ment. Cattermole DAvi^ON V . 
Munby - - - ^ 


Clover, Clayton cf Co. v. Hughes, [1910] A. C. 
242. 

Distinguished. Hastie (or Ritcme) 
V . Kerr - - Ct. Sess. [1913] 

W. 0. & Ins. Eep. 297 

Colcheter Cmyoi'ation v. Gep^ ; King, Third 
Party, (1912) 10 L. G. B. 930. 

An appeal was brought against this 
decision, but was compromised ‘3n terms. 

C. A. 11 L. G. E. 349 

Coldwell V. Holme - (^64) 2 Sm. & G. 31 

Follow'ed. In re Magrath. Histed 
V . Queen’s University 

[1913] 2 Ch. 331 

Colls v. Home and Colonial Stoiws, [1904] A. C. 
179, 210, 211. 

Observations of Lord Lindley in, con- 
sidered. Davis v. Marrable 

[1913] 2 Ch. 421 

Collyer v. Isaacs - (1881) 18 Ch. D. 342, 351 

Principles stated in, applied. Pullan 
KOP. - - - [1913] 1 Ch. 9 

Comishey v. Bowrhng-Hajibitry - [1905] A. C. 84 
* See In 7'e Hanbury’s Settled Estates 

[1913] 2 Ch. 357 

Consolidated Lo7idon Pro2Je}'ties v. St. Maryle- 
hone Assess)7ient Committee, (1912) 10^ 
L. G. R. 1058. 

Affirmed - G. A. [1913] W. N. 169 

Cooh V. The Steaniship “ Moiitrealf (1913) 
29 T. L. R. 233. 

Applied. Webber v. Wansborough 
Paper Co., Ld. 

C. A. [1913] W. K. 236 

Cooke V, Midlaiid Gi'eat We8te7'7i Ry. of 
B^eland, [1909] A. C. 229. 

Considered and dis^nguished.- Iatham 
V . R. Johnson & Nephew, Ld. 

[1913] 1 K. B. 898 

Cooper V. Kendall - - [1909] 1 K. B. 405 

Referred to. Brown v. Mackenzie 

[1913] W. N. 75 

Cooper Y. Macdonald - (1873) L. R. 16 Eq. 268^ 
Distinguished. In re Beaumont. 
Bradshaw v. Packer 

[1918^ 1 Ch. 826 

Co7lie V. Rainger and Higgs - [1912] "P. 69 

Approved. Sutton v . Bowden 

[1913] 1 Ch. 518 

Cotton, In re, Bx parte Cooke, (1912) 57 S. J. 
174. 

Reversed - - C. A. 108 L. T. 810 

■*% 

Comes U. B. C. v. Southampton, 4'^., Steam 
Pachet Co., [1905] 2 K. B. 287. . 

-Referred to. General Estates Co. 
Beaver - [1913] 2 K. :b. 433 

Cox v. Burlidge - (1863) 13 C. B. (N.S.) 430 

Fallowed. Bradley <«. Wallaces, 

Sd. - - C. A. [1913] 3 K. B. 629 

White v. Steadman 

<• [1913] W. N. 172 
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Cratlje cf ItoheTUoii v. Stulhs^ Ld.^ (1895) 22 
R. 860. 

Discussed and explained. Stxjbbs, Ld. 
r. Russell 

H. I. (Sc.) [1913] A. C. 386 


Craslte v. Wigan 

Explained. 
T, Biiothees 


[1909] 2 K» B. 635 
Mitghinsok '0. Day 


[1913] 1 K B. 603 


Crasier v. Thomas - - - [1909] 2 Ch. 348 

Distinccuislied. Hewson v, Shelley 
[1913] 2 Ch.. 384 


Crcmins v. Guests Keen Nettlefolds^ Ld,^ 
[1908] 1 K. B. 469. 

Distinguished. Edwards v. Winghaim 
Agbicultubal Implement Co., Ld. 

G. A. [1913] 3 K. B. 596 

Followed. Mole %\ Wadwobth 

C. A. [1913] W. C. & Ins. Rep. 160 


Crcsswell v. Jeffreys - (1912) 28 T. L. R. 413 

Reversed - C. A. 29 T. L. R. 90 


Bamy v. London and South Wester7i My., (1^3) 

J2 70. 

Discussed. Cutsforth v. Johnson 
C. A. [1918] W. C. & Ins. Rep. 28 

BaviS V. Bush - - - (1831) You. 341 

Observations on. In re Whitehead. 
Whitehead v. Street - [1913] 

2 Ch. 56 

Bavies v. Glamorgan Coal Co., [1913] 3^1^15. 
222 

Affirmed - G. A. [1913] 365 

Discussed. Randle r. Clay CrosS 
» ^ Go., Ld. - ^ [€913] 3 K. B. 795 

Bavies and Kenfs Contract, In %e, [1910] 2 Ch. 
3.5, 50. . 

Followed. In re Johnson’s Settled 
Estates - - [1913] W. ir.;?22 

Be Bernadino (or Bertodano) v. Hearn, 108 
L. T. 452 ; [1913] W. N. 81. 

Affirmed.. In re Dearn - C. A, 
108 L. T. 737 ; [1913] W. 21. 103 


Crosfield (Joseph^) 4" ^ons, Ld., In re, [1910] 
1 Ch. 130. 

Followed. In re Tboeani & Co.’s 
Trade Mark C. A. [1913] W. N. 188 

Oroiather v. Applely - (1873) L. R. 9 0. P. 23 
Distinguished. Forbes v. Samuel 

[1913] 3 K. B. 706 

Croyden, In re . - (1911) 56 S. J. 632 

Distinguished. In re Blow. Gover- 
nors OP St. Bartholomew’s Hos- 
pital V. Oambden - [1913] 1 Ch. 358 

Ciidison V. Mayo - - [1896] 1 Q. B. 246 

Explained. Bell v. Girdlestonb 

Div. Ct. [1913] 2 K. B. 225 

Cummlp^gs v. Barngavil Coal Co., Ld., (1903) 
\5F. 513. 

Distinguished. Mackenzie v. Fair- 
piELD Shipbuilding and Engineer- 
ing Co., Ld. - Ot. Sess. 1912 S. C. 213 

Cunningham v. Belfast CoTjwration, [1913] 2 
L R. 450. 

Followed and approved. Rex v. 
Recorder of Belfast 

Div. Ct. Ir. [1913] 2 I. R. 439 


B.y.B. [1903] P. 144 

Considered. Scott v. Scott 

[1913] A. C. 417 

Baff v. Midland Colliery Owners^ Mutual In- 
demnity Co., [19i3] W. 0. &;Ins. Rep. 1. 
Affirmed - H. L. (E.) [1913] W. N. 266 

Balton v. Fitzgerald - - [1897] 2 Ch. 86 

Distinguished, In re Tennent’S 
Estate- - - [1913] 1 1. R. 280 

B'Akgilmi, In re - (1880) 15 Ch. D.^228, 242 

Princi})les staled in, applied. Pullan 
Koe - - - [1913] 1 Ch. 9 

Baniels, In re, Weelics v. Daniels, [r912] 2 Ch. 
90. 

Followed. YMna-lARTEB ri913] 
W. H. 104 


Be la Warr's (^EarV) Settled Estate, In re, 
(1912) 107 L. T. 141. 

Affirmed - - C. A. [1913^2 Ch. 142 

Be Lassalle v. Guildfor§, [1901] 2 K. B. 215, at 

p. 221. 

Dicta of A. L. Smith M.Pi. in, 
disapproved. Heilbut, Symons & Co. 
V. Buckleton - - - H. L. (E.) 

^[1913] A. C. 30 

Bebendra Nath Butt. v. Administrator- General 
of Bengal, (1908) L. R. 35 Ind. Ap. 109. 
Distinguished. Hewson v. Shelley 
[1913] 2 Ch. 884 

Debenture- Holders' Actions, In re, [1900] AY. N. 
58. 

Referred to. Woods v. Winskill 

[1913] W. hr. 212 

Befries v. Mil7ie - - (1912) 57 S. J. 27 

Affirmed - - G. A. [1913] 1 Ch. 98 

Bcnaby Case - - (1885) 11 App. Cas. 97 

Considered. Chance and Hunt v. 
Great AYestern Ry. Ry. & Can. Com. 

29 T. L. R. 483 

Denman (J. L.') Co., Ld. v. Westminster Cor- 
gmration, [1906] 1 Ch. 464, 478. 
Statement of Buckley J. in, adopted and 
followed. Davies v. City of I.ondon 
Corporation- - [1913] 1 Ch. 415 

Deutsche National Banh y. Paul, [1898] 1 Ch. 
283. 

Followed. Hughes v. Oxenham . 

C. A. [1913] 1 Ch. 254 
Bevlin y. Jeff ray's Trustees - £1902) 5 F. 130 

Distinguished. Mackenzie r. Fajr- 
piBLD Shipbuilding and Engineer- 
ing Co. - Ct. Sess. 1912 S. C. 213 

Biaion, In re - - - [1902] 1 Ch. 248 

Overruled. In re Avery. Pinsent' r. 
Avery - - C. A, [1913] 1 Ch. 208 

Bixon, In re. Byram v. Tull, (1889) 42 Gli. D. 
.. 306. • 

Followed. In re Jeffery. Nussey r. 
Jeffery - - [1913] W. 339 
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'SABLE OF OASES FOLLOWED, OV^MiULEB, kc3 

h 

Burts V. Wilsons and Clyde Coal Co.,Ld., [19121 
A. C. 513. 

Distinguished. Okay v. Shotts Ibon 
Co., Ld. - Ct. Sess. 1912 S. 0. 1267 
Bijhe V. Stepheyis - - (1885) 30 Ch. D. 189 

Followed. Pink r, J. A. Shaewood & 
^ Co. . - . [1913] 2 Gh. 286 

By son y. Att.- Gen. 

Followed. 

GtBN. 


Affirmed 

BoeY.Bemn - - - (1815) 3 M. & S. 353 

Followed. Xti re Birkbeck .Perma- 
nent Benefit Building Society 

[1913] 2 Ch. 34 

Boe V, Bermewen - - (1840) 11 A. & E. 431 

« Applied. In Finlay's Estate 

[1913] 1 I. E. 143 

^oe V, Turford - - (1832) 3 B. & Ad. 890 

Applied. In re Djambi (Sumatra) 
BuBBEpt EiSsc^TES, Ld."- 107 L. «31 

Boechmi Glows, Ld., In re - [1913] 1 Ch. 226 

Overruled. 1% re Schweppes, Ld. 

[1913] W. If. 371 

Mwling V. Bowling - - - [ 1898] P. 228 

Doubted but followed. Bourne r 
Bourne - - - [1913] P. 164 

Bowse V. Gorton - - . [1891] A. C. 190 

Distinguished. In re Oxley. John 
Hornby & Sons o. Oxley 

^ [1913] W. E. 356 

Boyle YTBlale - (1804) 2 Sch. &; Let. 231, 237 
Dicta in, di^pproved. Hewson r. 
Shelley - - - [1913] 2 Ch. 384 

Boyle's Estate^ In re - - [1907] 1 I. B. 204 

Considered. In re Steele’s Estate 
C. A. (Ir.) [1913] 1 I. E. 292 

Bresser v. JVo'Avood - (1864) 17 C. B. (H.S.) 466 
Distinguished. Taylor r. Yorkshire 
Insurance Co. - - Div. Ct. (Ir.) I 

[1913] 2 I. E. 1 

Bu Boohet, In re - - - [1901] 2 Ch. 441 

Not followed. In re Pearce. Alli- 
ance Assurance Co. r. Francis 

[1913] 2 Ch. 674 


- [1912] 1 Ch. 159 

Lord Mowbray 

29 T. L.^. 115 


B. V, B. 


[1913] 


- (Ii?b7) 23 T. L. E. 364 

Distinguished. Walker r. Walker 
107 L. T. 655 

Bastwood V. Ashton, [1913] 2 Ch. 39 : 

W. N. 129. 

Beversed - C. A. [1913] ¥/. N. 325 
Bccles V. Mills - - - [1898] A. G. 360 

Applied In re Hughes. Ellis v. 
Hughes - - - [1913] 2 Ch. 491 

BdgeHon v. Moors - - [1912] 2 K. B. 308 

Discussed. Ellis r. Fairfield Ship- 
building AND Engineering Co. 

Cl. Sess. [1913] W. C. & Ins. Eep. 88 

Edinlurgh Corporation v. British Linen Bank, 
1912 S. C. 139. 

Beversed - H. L. (Sc.) [1913] A. C. 133 

Bhrman v. Bartholornem - [1898] 1 Ch. 67 !• 

Bef erred to. Chapman r. WestePvBY 
[1913] W. H. 277 

BicJibami v. City of Chicago Grain Blemtors, 
Ld., [1891] 3 Ch. 459. 

Followed. Bowell v. John Bowell 
& Son, Ld. - - [1912] 2 Ch. 609 

Elder site Steamship Co. v. BorthicicJi, [1905] 
A. 0. 93. 

Beferred to. Ingram & Boyle, Ld. v. 
Services MaeitBies du T^ifeoRT 


Bu Crws (TF. G.'), Ld., In re Applications of. 
[1912] 1 Ch. 644, 

Varied sub nom. Begistrar of Trade 
Marks v. W. k G. Du Cros, Ld. 

[1913] A. C. 624 
Biibher v. TrwUope - - - (1734) Amb. 453 

Considered. In re Davison’s Settle- 
ment, Cattermole Davison r. 
Munby - ^ - [1913] 2 Ch. 498 

BiiUin, Wiolilom and Wexford By. v. Slattery, 
(1878) 3 App. Gas. 1155. 

Discussed. Cuts forth v. Johnson 
C. A. [1913] W. C. & Ins. Rep. 131 

Buie V. Bmls - ■ - [1893] 2 Q. B. 107, 260 

Followed. Buckley &; Beach >o. 
National Electric Theatres, Ld. 

• [1913] 2 K. B. 277 

SfrrSrar v. Rar cey - - [1913] W. N. 189 

Affirmed - C, A. [1913] W. N. 207 

Bungannon {Lord) v. Smith, (1846) 12 Cl. & F. 
546. 

Beferred to. In re Fane. Fane 
Fane - - C. A. [1913] 1 Ch. 404 

Burant v. Titley - - - (1819) 7 Price, 577 

Beferred to. Macmahon r. MA«fMAHON 
C. A. (Ir.) [1913] 1 I. R. 428 


[1913] W. N. 45 
Ellis V. Banyard - (1911) lOG L. T. 51 

Beferred to. Poulton v. Moore 

Div. Ct. [1913] W. N. 360 
Ellis Y. Ellis - . - . [1905] 1 Ch. 613 

Applied. Hewson r. Shelley 

[1913] 2 Ch. 

Ellis V. Glorer cf Rohson - [1908] 1 K. B. 388 
Distinguished. In re Morri#on, Jones 
& Taylor - - - 108 L. T. 675 

Ellis Y. Fond - - - [1898] 1 Q. B. 426 

Distinguished. In re Finlay. 0. S. 
WHlson & Co. Finlay C. A. [1913] 

1 Ch. 565 

Ei'langer y. Reio Sombrero Phosphate Co., (1878) 

3 App. Gas. 1218 

Followed. Omnium Electric Palaces, 
Ld. Baines - [1913] W. N. 245 i 

Errington v. Borhe, (1857) 6 Ir. 0. L- Bep.*279, 

# 316. ^ 

Dicta in, disapproved. Hewson r. 
Shelley - - - [1913] 2 Ch. 884 

ErsMne, (ttesnford i* Co. y. Sachs, [1901] 2 K. g. 
504. 

Followed. rc P'iNLAY. C.S.AYilson 
& Co. Finlay C. A. [1913] 1 Oh. 565 
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( 

Mjmela Land and Cattle Co., Inre, [1909] 2 Ch. 
187. 

r Referred to. In re Natiohal Tele- 
phone Oo., Ld. - - 109 L. T. 389 

Mohes Y. Etches - (1856) 3 Drew. 411 

The principle of, applied. In re 
Seaton. Ellis Seaton ^ 

[1913] 2 Ch. 614 
Emm t. Emm - [1892] 2 Ch. 173, 186 

^ Dictum of Lindley L.J. in, considered. 
In re Davison’s Settlement. 
CATTEB^OLE DA.VISON r. Mtjnby 

[1913] 2 Ch. 498 
Ecroy (or Esron) v. Eioholas, (1733) 2 Eq. C. 
Ab. 488 : 1 De G. A; Sm. 118, n. 
Followed. Stocks r. Wilson 

[1913] 2 K. B. 235 

Eyre v. New Forest Ilifjhway Board, (1892) 56 
J. P. 617. 

Doubted. CABAB^i ^5. Walton-on- 
Thames D. 0. - H. L. (E.) [1913] 

W. N. 369 

Earnconihe's Trusts, In re - (1878) 9 Ch. D. 652 
Followed, iw ;•<? Witty. Wrights;. 
Robinson - [1913] 2 Ch. 666 

Feniwich v. Croydon Llnral Sanitary Authority, 
[1891] 2 Q. B. 216. 

Applied. CABAB^i V. Walton-upon- 
Thames XJ. D. C. 

C. A. [1913] 1 K. B. 481 

Finlay, In re, C. 8. Wilson i’ Co. v. Finlay, 
[1913] 1 Ch. 247. 

Affirmed - C. A. [1913] 1 Ch. 565 

Fltzroy v. Cave - - [1905] 2 K. B. 364 

Followed. Derbies r. ]\1ilne 

C. A. [1913] 1 Ch. 98 

Fleming v. L. C. C. - - [1911] A. G. 1 

- Jj'ollowed.<~ Clods r. London 0. C. 

Div. Ct. 11 L. G. R. 410 

Fletcher v. London and Forth Western By. Co., 
[1892] 1 Q. B. 122. 

Followed. Ceoss 'o. Rix - Biv. Ct. 

11 L. G. E. 151 

Fletcher v. Bylands, (1868) L. R. 3 H. L. 330 
Distinguished. Rickards n. Lothian 

P. C. 57 S, J. 281 

Stone - (1868) L. R. 3 C. P. 607 
Followed. Barker v. Lewis & Peat 
C. A. [1913] 3 K B, 34 

Forster v. Baker - - [1910] 2 K. B. 636 

Referred to. In re Freshwater, 

Yarmouth and Newport Ry. Co., 
Ld. - . - [1918] W. N. 184 

Foss V. Best - - - [1906] 2 K. B. 105 

Not followed. Wills &; Sons 
McSherry Biv. Ct. [1913] 1 K. B. 20 

Faker v. Foster - - (1875) 1 Oh. D. 688 

Applied. Hopkinson 'i?. Rio!1ardson 
[1913] 1 Ch. 284 

Freeland y. Summerlee Iron Co., Ld., 1912 S. C. 
o 1145. \ 

Affirmed, stih mm. Summerlee Iron 
Co., Ld. i\ Freeland - L. (Sc.) 

- [1913] W. N. 34 


Fulham ^Parish v. Woolwich Union, [1897] A. 07 
255. jF 

Applief. Tewkesbury Union n. 
Upton-on-Sevbrn Union - Biv, Ct. 
^ 10 L. G. R. 1019 

Fnrtado v. City of London B reiver y Co., [1913] 
W. N. 31@. 

Affirmed - C. A. [1913] W. N. 364 

“ Galileo C The - - - 18*Com. Ca^ 14G 

Affirmed - C. A. 30 T. L. B. ^6 

Gandy y. Gandy - - (1885) 30 CS. B. 5? 

cr ' Followed. Davis t. Marrable 

* [1913] W. N. 208 

Gard y. Commissioners of SeixJers, (1885) 28 
Ch. D.^ise. 

Referred to. Davies v. London Cor- 
poration - - [1913] W. IW'73 

Garnett Orine and IIarqraave‘ s Contract, In re, 
(1883) 25 Ch. D. 595. 

Followed. In re Johnson’s Settled 
Estates - - ■ [1913] W. N. 222 

Gaudet Freres Steamshiyi Co., In re, (1879) 12 
Ch. D. 882. ^ 

Distinguished. In re Hbarn.""' De Ber- 
NADiNO V. Hearn - [1913] W. N. 81 

General Motor Cut Co., Ld., In re, (1912) 56 
S. J. 573. 

Explained. Consolid.\tbd Gold 
Fields op South Africa Simmer 
AND Jack East, Ld. - ^82 L. J. (Ch.) 214 

George, In re ■ ~ - (1877) 5 Ch. D. 837 

Observations of James L.J. at p. 843 
quoted. In re Stewart. Stewart v, 
Bosanquet - - [1913] W. N. 183 

German y. Chapman, (1877) 7 Oh. D. 271, 279 
Observations of James L.J. in, applied. 
SOBEY V. SAINSBURY 

[1913] 2 Ch. 513 
Gihhon V. Paddington Vestry, [1900] 2 Ch. 794 
Referred to. Davies o. IjONdon Cor- 
poration - - [1913] W. H. 73 

Gibls, In re. Martin v. Harding, [1907] 1 Ch. 
465. 

Not followed. In re Stephen 

[1913] W. N. 210 
Giles, In re, Jones v. Pennefather, [1896] 1 
Ch. 956. 

Not followed. In re Beavan. 
Davies, Banks & Co. r. Beavan 

[1913] 2 Ch. 595 

Gillovo Y. Durham County Council, [1911] 2 K. B. 
1074. 

Reversed - H. L. (E.) [1913] A. C. 54 

Ginger, In re • - - [1 J97] 2 Q. B. 461 

Followed and approve'd. Ho^tpiNS- 
HEAD U. P. AND H."EGAN, LD. 

[1913] A. C. 564 

Girdlestone v. Brighton Aijuai^ium, (1878) 3 
Ex. D. 137. 

Followed. Forbes v. Samuel 

[1913] 3 K. B. 706 

Glasgow and South Western By. Co. v. Boyd 
^ Forrest, 1911 S. 0. 33. 

Reversed H. L. (Sc.) [1913] A. C. 404 
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$ 


9lonfnibi^'' The - (1885) 10 P. D. 103 

Followed. IHGBAM &|RoyLE, Ld. V. 
Services Maritimes be Tr^port 

[1918] 1 K. B. 538 

Ghhie v. Smith - - [1908] 1 K. 3. 263 

Distinguished. M. T. Shaw & Co. -y. 

• Holland - C. A. [1913] 2 K. B. 15 

Gleiimod Lumber Co., Ld. v. PMlUjps, [1901] 
A. 0.,405. 

’ Followed. McPherson t. Temis- 

, . KAMiNG Lumber Co., Ld. 

P. C. [1913] A. C. 145 

Godmln v. Lords Co^n^ssioners of the ASnit- 
ralty , 2 K. B. 26, ' 

Affirmed - H. L. (E.) [,1913] A. G. 638 

Observations of Fletcher Moulton L.J. 
• in, distinguished. Howarth v. A. 
Knowles k Sons, Ld. 

C. A. [1913] 3 K. B. 675 

Good'mo'/iY. Goodissoii - [1913] 1 I. E. 31 

- Reversed on the facts 

C. A. (Ir.) [1913] 1 1. B., 218 

V. Robinson - (1886) 16 Q. B. D. 332 
.Applied. In re Freshwater, Yar- 
mouth AND Newport Ry. Co., Lb. 

' [1913] W. N. 184 

Gordon v. St. Mary Abbotts, Kensington (Vestry'), 
[1894] 2*Q. B. 742. 

Referred to. Davies r. London Cor- 
pOEATi^pN - - [1913] 2 Ch. 648 

Goss T. Lord Nugent - (1833) 5 B. & Ad. 58 

Distinguished. Morrell u. Studd & 
Millington - [1913] W. N. 273 

Gossamee Sree Greedhareejee v. RumanloUjee 
Gossamee, (1889) L. R, 16 Ind. App. 137. 
Distinguished. Mohan Lalji . u. 
Gordhan Lalji Maharaj 

P. C. L, R. 40 Ind. App. 97 

Gould V. Curtis - - [1912] 1 K. B. 635 

Affirmed - C. A. [1913] 3 K. B. 84 

Gourlay Brothers Co. (Dundee), Ld. v. 
Sweeney, (1906) 8 F. 965. 

Considered. Summerlee Iron Co. v. 
Freeland - - [1913] A. C. 221 

Gray, In re, Gray v. Gray, [1896] 1 Ch. 620 
Followed. In ^ Dowling. Dowling 
u. Dowling - - 108 L. T. 671 

Graysbrooh v. Box - - (1565) 1 Plowd. 275 

Applied. Hewson r. Shelley 

[1913] 2 Ch. 384 

Great Central Railway v. Banbury Union, 
[1909] A. C. 78. 

Considered and explained. East i 
London Railway Joint Committee 
y. Greenwich Union assessment 
Committee - C. A. [1913] 1 K. B. 612 

Gh'eat Central Ry. Co. v. Midland By. Co., 
[1912] 1 Ch. 206. 

Affirmed H. L. (E.) [1913] W. N. 294 

Great Bastern By. Co, v. Goldsmid, (1884) 
9 App. Gas. 927. 

Followed. Att.-Gen. u. HORNim 

C. A. [1913] 2 Ch. 140 

• 


Great Northern Ry. Co. v. Rimell (should be 
G 7 'eat Westeim Ry. Co. v. Rimell), • 
(1856) 18 C. B. 575. ^ 

Considered. Grover v. Cheltenham 
AND East Gloucestershire Build- 
ing Society - p0i3] 2 K. B. 100 

Great Westei'n Ry. Co. v. Bennett, (1867) L. R. 

2 H. L. 27. 

Discussed. Howley Park Co.ml and 
Canned Co. c. London and Kg^th 
Western Ry. Co. - - H. L. (E.) 

^ \IdU] A. C. 11 

Great Western Ry. Co. v. Rimell, (1856) 18 G. B. 

575 (there entitled Great Northern Ry. 

Co. V. Rimell). 

Considered. Groves v. Cheltenham 
AND East Gloucestershire Build- 
ing Society - [1913] 2 K. B. 100 

Green, In re, Baldock v. Green, (1888) 40 
Oh. D. 610. 

Followed. In re Cress well. Line- 
ham r. Cresswell - [1913] W. H. 177 

Greene v. Greene - (1869) I. R. 3 Eq. 90, 629 

Distinguished. Hickey r. Hickey 

C. A. (Ir.) [1913] 1 1. B. 390 

Gree7ila7ids v. Wihnshurst - 29 T. L. R. 64 

Affirmed on one point and reversed on 
another - C. A. [1913] 3 K. B. 507 ^ 

Greig v. National Amalgamated Union of Shoj) 
Assistants, Warehousemen and Clerks, 
(1906) 22 Times L. R. 274. 

Applied. Oram r. Hutt 

[1913] 1 Ch. 259 

Gricell V. Malpas - - [1900] 2 K. B. 32 

Distinguished. Rex u. Puck & Co., 

Ld. ? - - - 111. G. R. 136 

Groues v. Lord JUimbotme, [1898] 2 Q. B. 402, 
415. 

Applied. Woods v. Winskill 

[1913] W. N. 212 

Griffith, In re. Carr v. Grffith, (1879) 12 
Ch. D. 655. 

Distinguished. In re Sale. Hisbet 
v.BBihv - - [1913] 2 Ch. 697 

n 

H. (falsely called C.) v. C., (1859) 29 L. J. 

(P. & M.) 29 ; 1 Sw. & Tr. 605^ 

Followed and approved. bcOTT r. 
SCOTT - ■ - [1913] A. C. 417 

Hachney Union v. Kmgston-upon-LTull Dicorpo- 
ration for the, Poor, [1912] A. C. 475. 
Followed and applied. Tewkesbury 
Union v. Upton-on-Severn Union 

[1913] 3 K. B. 475 

Hadley v. Baxendale - - (1854) 9 Ex. 341 ^ 

Referred to. The “ Cairn BAHN” 

[1913] W. H. J.65 

Hadley n. McDougall - (1872) L. R. 7 Ch.-«S12 
Referred to. Balfour r. Tillett 

[1913] W. H. 70 

HallbronnN. International Horse Agency and 
Exchange, Ld., [1903] 1 K. B. 270. 
Qjuestioned. Williams r. Lister & 

Co. C. A. [1913] W. H. 295 
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Mamill v. LilUnj - (1S87) 19 qJb. D. 83 

Distinguished. Man"ks 'i\ Whitbley 
[191S] 1 Ch. 581 

Hamilton v. Pandoi'f - (1887) 12 App. Cas. 518 
Beferred to. iNGtEAM & Boyle, Ld. -y. 
Services Maritimes du TBii^ORT 

[1913] 1 B. 638 
Hammond v. Bnssej/ - (1887) 20 Q. B. D. 79 

r Beferred to. The “ Gairnbahk ” 

^ [1913] W. 3Sr. 165 

Hand v. Biota - - - [1901] 2 Ch. 721 

Beferredrto. In re J. W. Abbott & 
Co. - - [1913] W. N. 284 

Htitiley V. Ednilmrgh Corporation^ 1912 S. C. 
1199. 

Be versed - H. L. (Sc.) [1913] A. C. 488 

Ilanrahan v. Lev/Ji-onHea V, B. C., [1909] 2 
K. B. 257, 

‘Followed. James r. Tudor 

Biv. Ct. 11 I. G. B. 462 

Ilarhurg India Ruhler Conib Co. v. Martin^ 
[1902] 1 K. B. 778. 

Dicta in, discussed. Davys r. Bu swell 
[1913] 2 K. B. 47 

Hartj reaves, In re, Hargreaves v. Hargreaves, 
(1903) 88 L. T. iOO. 

Considered and applied. In re Hart. 
Hart %\ Arnold - 107 L. T. 757 

Distinguished. Craven. Watson 

-y. Craven - - [1913] W. N. 347 

Hirrls V. Judge - - [1892] 2 Q. B. 505 

Followed. Buckley & Beach v. 
National Electric Theatres, Ld. 

[1913] 2 K. B. 277 

Harrison, In re, Latimer v. Harrison, (1886) 
82 Ch. D, 395. 

The principle of, applied. In re 
^ Beavan. ^Davies, Banks & Co. v. 
Beavan - . [1913] 2 Ch. 695 

Harrowing Steamship Co. v. Thomas, [1912] 3 
K. B. 321. 

Affirmed - C. A. [1913] 2 K, B. 171 

Hart, In re, Bx parte Green, [1912] 3 K. B. 6 
Followed. In re Shragbr 

108 L. T. 346 

Harvey, In re - - - [1912] 2 I. E. 170 

Eeversed suh nom. Hollinshead v. 
1^. AND H. Egan, Ld. 

H. L. (L) [1913] A. C. 664 
Harvey v. St race y - (1852) 1 Drew. 73 

Applied. I?i re WiTTY. Wright v. 
Kobinson - [1913] 2 Ch. 666 

Harwood v. Wyheti Colliery Co., [1913] 2 K. B. 
158. 

Followed. McNally r. Furness, 
Withy & Co. - C. A. [1913]3E:.B.605 

Hcuahsley v. Outrani - [1892] 3 Ch. 359 

Applied. Morrell v. 8tud% & Mil- 
lington - [1913] 2 Ch. 648 

Hay V. Swedish and Horiaegian JR.y. Go,, (1892) 
8 T, L. E. 775. 4 

^ Followed. In re J. W. AbSott & Co. 

Abbott v. J. W. Abbott & Do. 

[1913] W. N. 284 


Hayeg, A re - - - [1899] 3 I. E. 20(V 

Follow^ and approved. HOLLICS- 
HEAD 4. P. AND H. EGAN, LD. 

H. L. (I.) [1913] A. G. 164 

Hayl(wh v. Sparhe - (1853) 1 B. & B. 171 

' Followed. Lansbury r. Eilby 

Div. Ct. 109 L. T.. 440 

Hazeldine’s Trtisis, In re, [1908] 1 Oh. 34 at 

p- ^ 

Followed. In re Fox.^ Brooik v, 
Marston - - [i913]2Ch.59 

Healey Y. Batley Corporation, (1875) L.""R IST 
^ r Bq. 375. ^ c 

Discussed. CjfBABfe v. Walton-u?on 
Thames U. D. C. # 

. C. A. [1913] 1 K. B. 481 

Heard v. PicMhorne - 6 B. W. 0. C. N. 9 

Eeversed - C. A. 6 B. W. C. C. K!^63 

Hearn, In re, Bertodano (or Be Bernadind) v. 
Hearn, 108 L. T. 452 ; [1913] W.N. 81. 
Affirmed - C. A. 108 L. T. 737 ; [1913] 
W. N. 103 

Heatheote, In re - - [1904] 1 Ch. 826 

Followed. In re Oressweli^, — 
[1913] W. N. 177 

Herhert v. Herbert - ^ - [1912] 2 Ch. 268 

Distinguished. Hopkinson r. Eichard- 
SON - - - [1913] W. N. 19 

Herbert's Trustees v. Inland Revenue, (1913), 
50 S. L. E. 569, reported sub nom. 
Inland Revenue Commusioners v. Her» 
bert, [1913] A. C. 326. 

Discussed. ' Lumsden v. Inland 
Eevenue Commrs. 

[1913] 3 K. B. 809 

Hich T. Raymond Reid - [1893] A. C. 22 

The principle laid down in, followed. 
Sims & Co. v. Midland Ey. Co. 

Div. Ct. [1913] 1 K. B. 103 

HiohnanY. Haynes, (1875) L. E. 10 0. P. 598, 
605. 

Referred to. Morrell v. Studd & 

Millington - [1913] W, K. 278 

Higginson v. Hall - (1879) 10 Ch. D. 235 

Not followed. Pink v. J. A. Shar- 
WOOD & Co. - - [1913] 2 Ch. 286 

Hindu Y. Taylor - X1S55) 5 D. M. & G. 577 

Distinguished. In re Beaumont. 
Bradshaw v. Packer 

[1913] 1 Ch. 326 

Hobson Y. Got ring e - - [1897] 1 Ch. 182 

Distinguished. In re Morrison, Jones 
& Taylor, Ld. - 108 L. T. 675 

Holgate v. Jennings - (1857) 24 Beav. 623 

Referred to. McECen. McEuen 

^7. Phelps - - [1913] 2 CI^Ji^^ 

Holleran v. BagneU - (1880) 6 L. R. Ir. 333 
Dicta of Lord Morris, when Chief Justice, 
in, overruled. TAPP Yale Ry, Co. v. 
Jenkins - - - [1913] A. C. 1 

Hope V. Hope - - (1858) 1 Sw. & Tr. 94 

Followed. Beookinq-Phillips v. 

0 Brooking- Phillips - - C. A. 

[1913] W. N. 64 
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• HojMm V. Great ]Vb?iher7i Mv, Cth, ri877') 2 
• Q. B. D. 224. / » ^ 

Referred to. Eabl* op Dysabt r. 
HAMMERTOJiT - [1913] W. K. 125 

Horoi V. Lords Commissioners of the Admiralty. 
[1911] 1 K. B. 24. ^ 

Followed. Godwin v. Lords Commes. 
OP THE Admiralty 

• [1918] A. C. 638 

Ho^'Arth r, A. Knowles & Sons, Ld. 
^ C. A. [1913] 3 K. B. 675 

CSugg^tt V. Miers - - [1908] 2 K. B. 278 

Followed. Dobson 'c, Horsley 

• 30 T. I. if. 248 

Hnglies y. Lastin - - [1894] IQ. B. 667 

Followed. Muir v. Je;nk:s 

C. A. [1913] 2 K. B. 412 
Mighes y. Oxenham - - [1913] 1 Oh. 181 

ReYersed - C. A. [1918] 1 Cii. 254 

Hulse V. Hnlse - (1871) L. R. 2 P. & M. 259 

Followed. Sinclair v. Fell 

[1913] 1 Oh. 155 

Hunt V. Hunt - 4 De Gr. F. & J. 221, at p. 226 

Referred to. Macmahon i\ Macmahon 

C. A. (Xr.) [1913] 1 1. E. 428 

Hunter of Co. y. Stubbs^ Ld. - (1903) 5 F. 920 

Considered. Stubbs t). Russell 

H. L. (Sc.) [1913] A. C. 386 

Hyatt, In re - - (1888) 38 Oh. D. 609 

Referred to. In re Blow. Governors 
of Sf. Bartholomew’s Hospital 
Cambden - « [1913] 1 Ch. 858 

Illingwo7th . Houldsmorth - [1904] A. 0. 355 

Followed. In re Morrison, Jones 
& Taylor, Ld. Cookes r. The Co. 

108 Ii. T. 675 

Ingram, Boyle, Ld. v. Services Maritimes du 
Trfjport, Ld., [1913] 1 K. B. 538. 
Reversed - C. A. [1913] W. K. 326 

Inland Bemnm Commrs. y. Anglesey (Mar guess 
of), [1913] 1 K. B. 356. 

Reversed - G. A. [1913] 3 K. B. 62 

Inland Beee.nue Commrs. v. Fitzwilliam, (^JEarl), 
[1913] 1 K. B. 184. 

Affirmed - C. A. [1913] 2 K. B. 593 

Inland Beve7iue Commas, y. Gribble, [1913] 1 
K. B. 220. 

Affirmed - C. A. [1913] 3 K. B. 212 

Inland Rexenue Commrs. v. Herbert, [1913] 
A. C. 326. 

Discussed. Lumsden n. Inland 
Revenue Commrs. [1913] 2 K. B. 809 

Hiland Benenue Commrs. y. Herbe^^t, 1912 
S 0 ^48 

Reversed - H. L. (Se.) [1913] A. 0. 326 

Inland Beiwiue Commrs. v. Joicey (Ho. 2), 
[1913] 1 K. B. 458. 

Affirmed - C. A. [1913] 2 K. B. 580 

Inland Bemnue Contimrs. v. Muller, [1891] A. 0. 
217. 

Referred to. URBAN v. Inland 
Revenue Commrs. - - A. 29 

T, L. R. 141 


James v. James - - - L. E. 13 Eq. 421 

Referred to. Amber Size and 
Chemical Co., Ld. r. Mbnzel * 

30 R. P. C. 433 

Jee v. Thwdow - - (1824) 2 B. & C. 547 

Referred to. Macmahon y. Macmahon 
« C. A. (Ir.) [1913] 1 I. R. 428 

Jenlibis v. Robertson - - (1854) 2 Drew. 351 

Followed. In re A Debtoi^(Ko. 14 
op 1913) - Biv.-Gt. [1913] 3 RTB. 11 

Jenlibis V. Taff Tale By. Co. - 106 L. T. 715 

Affirmed - H. L?(S.) [1913] A. C. 1 

Jenldns 4* 8o7is y. Coomber - [1898] 2 Q. B. 168 
Approved of. M. T. Shaw & Co. r. 
Holland - C. A. [1913] 2 K. B. 15 

Jennes, In . (1909) 53 S. J. 376 

Applied. Olpheets r. Coryton 

[1913] 1 1. R. 211 

Jesson V. Wright - - (1820) 2 Bli. 1, 57 

Applied. In re SlMCOE. VoWLER- 

SiMCOE r. Yowler - [1913] 1 Ck. 662 

John Twcddle 4* Co., In re - [1910] 2 K. B. 697 
Followed. In re Arthur Williams 
& Co. Mx jparte The Official 
Receiver - - [1913] S K. B. 88 

Johnson v. Kearley - - [1908] 2 K. B. 514 

Distinguished. Aston r. Kelsey 

[1913] 3 K. B. 314^ 

Johnson V. Bex - - - [1904] A. 0. 817 

Applied. Yaithinatha Pillai %\ The 
King-Bmperor - P. C. 29 T. I. E. 709 

Johnson's Patent, In re - . [1909] 1 Ch, 114 

Followed. In re Toulson’s Patent 

30 R. P. G. 697 

Jolly v. Broion 4* Others - . 109 L. T. 210 

Affirmed - - C. A. 109 L. T. 632 

Jolly V. Kine - . - ^ [1907] A,. 0. 1, 7, 8 

Observations of Lord Atkinson in, con- 
sidered. Davis -y. Marrablb 

[1913] 2 011.421 

Jones, Hx parte, In re Jones, (1881) 18 Oh. D, 
109. 

Followed. Stocks v. Wilson 

[1913] W. K. 84^ 

Joties, In re, Calcer v. Laxton, (1885) 31 Ch. D. 
440. 

Not followed [1913]^ I. E. 211 

Jo7ies Y. Larington - - [1903] 1 K. B. 253 

Followed. Crawford x. White City 
Rink (Newcastle-on-Ttne), Ld. 

29 T. L. E. 818 

Joseph v. Law Integrity Insurance Co., Ld., 
[1912] 2 Oh. 581. 

Observations in, approved. Gould x. 
Curtis - - C. A. [1913] 3 K. B. 84 ' 

Julius V. Lord Bishop of Oxford, (1880) 5 App. 
Cas. 214. ^ 

‘•Followed. Rex x. Mitchell. Bz 
parte Livbsey - Biv. Gt. [1913] 

1 K. B. 561 

Jupp, In afe, Jnpp v. Buchwell, (1888) 39 Ch. 

148 

distinguished. In re Jeffery. Nussey 
f. Jeffery - - [1913] W. N. 339 
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Juson V. Diivoii 

Followed. 

Scjs" 
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- (1813) 1 M. & S. 601 

MacGeegoe V. Clamp & 

Div. Ct. [1913] W. H. 342 


Kolchmam v. Meurioe [1903] 1 K. B. 

Followed/* HuaiMiB v. Oxehham 

A. [1913] 1 CF. 264 


Kavfman v. Gersoyi - - [1904] 1 K. B. 591 

Applied. Society des H^Atels 
B iiTOis V, Hawkee - 29 T. I. R. 578 

Kauri Tiuher Co. v. Kew Zealand Taxes Commrs.. 
^ 31 N. Z. L. R. 617. 

Affirmed - - B. C. 29 T. L. B. 671 

Keane^s Mtate^ w, [1903] 1 1. R. 215, 224, 225 
Applied. In re SiMCOE. Vowlee- 
SiMCOE V. VOWLER - [1913] 1 Ch. 652 

Kearsley v. Philips - (1883) 10 Q. B. D. 465 

Followed. CooMES & Son v. Hayward 
[1913] IK. B. 150 
Kearsley v. Philips - (1882) 10 Q. B, D. 36 
Distinguished. Forbes v. Samuel 

[1913] 3 K. B. 706 

Kent V. Fittall (No. 4) - [1911] 2 K. B. 1102 

Followed. Haveeceoft v. Dewey 

Div. Ct. 11 L. Gc. B. 28 

Ke'nt Coal Concessions v. Buguid^ [1910] A. C. 
452. 

Distinguished. Irish Agricultural 
Wholesale Society v. McGowan 

C. A. (Ir.) [1913] 2 I. B. 313 

Kepitigalla Pubber Estates., Ld. v. National 
Banh of India^ [1909] 2 K. B. 1010. 
Followed. Walker v. Manchester 
AND Liverpool District Banking 

Co. ... - 108 L. T. 728 


Kojxltof y. Wilson - (1876) 1 Q. B. D. 877 

'Followed. Ingram & Boyle, Ld. v. 
Services Maritimbs bu Treport 

[1913] 1 K. B. -638 

Kreglinger Co. v. New Patagonia Meat and - 
Cold Storage Co.., Ld.^ 29 T. L. Rf^S^ 

Eeversed - H. L. (E.) [I913] yff. U. 

336 ; C. A. 29 T. L. E. 46r 

LaEon’s Settlement, Inre^^- fl911] 2 Ch. 17 
Applied. In re Dealt^y. Daven- 
port r. Pealtry - [1913] W. K. 138 

Laoons y. Warmoll - [1907] 2 K. B. 350, 364 
Dictum of Fletcher Moulton L.J. im, 
dissented from. In re Blow. Gover- 
nors op St, Bartholomew’s Hos- 
pital V. Cambden - [1913] 1 Ch. 368 

Lady well Mming Co. v. Broohes^ (1887) 35 Ch. 
D. 400, 408, 410, 411. 

Followed. Omnium Electric Pal aces, 
Ld. Baines ■ [1913] W; 

Lamb v. Beans - [1S93] 1 Ch. 218, 236 

Distinguished. Amber Size and 
Chemical Co., Ld. r. Menzel 

[1913] 2 Ch. 239 

Lambert v. Lambert - (1873) L. R. 16 Eq. 320 
Observations on. In * re McEuen, 
McEuen r. Phelps - [1913] 2 Ch. 704 


Kerr v. William Baird Co. - 1911 S. C, 701 
Followed. Brown r. Summerlbe Iron 
Co. - - - - Ct. Sess. [1913] 

W. C. & Ins. Bep. 45 

Khedive, The - (1879) 5 P. D. 1 

Distinguished. Hanks v. Whiteley 

[1913] 1 Ch. 581 

Kilford Y. Blaney - (1885) 31 Ch. D. 56 

Referred to. In re Smith. Smith v. 
Smith - - - [1913] W. N. 170 


Lancashire and Torlishire By. Co. v. Liverpool 
Corporation, (1912) 10 L. G. R. 575. 
Reversed - - C. A. 108 L. T. 872 

Law V. Garrett - - (1877) 8 Ch. D. 46 

Followed. The “ Cap Blanco ” 

[1913] W. K. 166 

Law Car and General Insurance Corporation, 
In re, [1912] W. H. 299. 

Reversed - C. A. [1913] W. K. 167 ; 

[1913] 2 Ch. 103 


Kingston Cotton Mill Go., In re (No, 2), [1896] 
^ 2 Ch. 279, 284, 287. 

Referred to. In re Bolivia (Republic 
of) Exploration Syndicate, Ld. 

[1913] W. N. 368 

Kirchner <§' Co. v. Qruban - [1909] 1 Oh. 413 
P’ollowed. The “ Cap Blanco ” 

[1913] P. 130 

KirUand v. Peatfield - [1903] 1 K. B. 756 

Followed. In re Fox. Brooks r. 
Marston - - - [1913] 2 Ch. 75 

^ Knight v. Swimonds - [1896] 2 Ch. 294, 297, 298 
Observations of Lindley L,J. in, 
o applied. Sobey %\ Sainsbury 

^ ^ [1913] 2^Ch. 618 

Knight of St. Michael, The - - [1898] P. 30 

Distinguished. Kacianopf v. China 
Traders Insurance Co. , 

[1913] 3^K.B.407 


Lawford v. Billericay B. D. 0., [1903] 1 K. B. 
772. 

The principle of, applied. Douglass 
V. Rhyl Urban Council 

^ [1913] 2 Ch. 407 

Layland v. Boldy Son, Ld., (1913) 30 R. P. 0. 
249. 

Affirmed - - C, A. 29 T. L. B. 661 

Lea (B. J.), Ld., In re an Application of, 
[1912] 2 Ch. 32. 

Affii-med - ’ - [1913] 1 Ch. 440 

Observations of Joyce J. ip, disapproved. 
In re Teofani’s Trade Mark 

C. A. [1913] W. K. 230 

Lea (B. J.f Ld., In re an Ajrplication of, 
[1913] 1 Ch. 446. 

Observations of Farwell L.J. at p. 453 
in, approved. Teofani & Co. v. Teofani 

C. A. 30 B. P. C. 446 


Knox V. Gye - 

Distinguished. 


(1872) L. R. 6 Jl. L. 656 
Gordon v, lioLLiiND 

P. C. 82 L. J. (P. C.) 81 


Lear oy^ or Bicli v. Alston - 1911 S. 0. 1248 

Affirmed on the evidence - pt\>l.3] 

, A. C. 629 
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• Leconfield, Bi re - (190i) 20 T. L. B. 347 

Followed. In re L(|Rd Swaythling 

29 T. L. E. 88 

Leeds and Manley Theatres of Yaideties. Ld., In 
re, [1902] 2 Ch. 809. 

Followed. Omnium Eleoteic Palaces, 
Ld. r, Baines - [1913] W. N. 245 

.Leeds Corporation v, Sugden, (1911) 10 L. G. B. 

^ 81. 

• Refersed - H, L. (E.) 11 L. Gt. E. 662 

^ecds^ Estate, Building and Investmefit Co, y. 
Shepherd, (1887) 36 Ch. D. 787, 802. 
BefeiT«d In re Bolivia •(Be- 
PUBLIO OP) Exploeao^ion Syndi- 
CAT3?, Ld. - - [1913] W. N. 358 

Lemjn'Vere v. Lange - (1879) 12 Ch. D. 675 

^ Followed. Stocks r. Wilson 

[1913] 3 K. B. 235 

Leonard and Ellis's Trade Marh, (1884) 26 
Ch. D. 288. 

Followed. Teofani & Co., Ld. i\ 
Teopani - - c. A. 30 E. P. C. 446 

Leslie V. Leslie - (1835) LI. & G. t. Sug. 1, 3 

^Sce In re West. Westhead r. Asp- 
land - - - [1913] 2 Ch. 345 

Leicis V. PuMey - (1847) 16 M. & W. 733 

Applied. In re Finlay’s Estate 

[1913] 1 I. E. 143 

Life and Mealth Assuo-ance Association^ Ld., In 
re. Berry's Claim, [1913] 2 Ch. 137, n. 
Approved. In re Law Cae and 
General Insurance Corporation. 

J. J. King & Sons’ (Ld.) Case. Old 
S iLKSTONE Collieries’ (Ld.) Case 

[1913] 2 Ch. 103 

Lmegi and Woollen Drapers, In re, (1887) 58 
L. T. 949. 

Distinguished. Masons op Scotland 
(Grand Lodge) v„ Inland Revenue 
COMMRS. - Ct. of Sess. 6 T. C. 116 

Lines v. JJsher - - (1897) 14 R, P. C. 206 

Followed. Cummings Stewart 

[1913] 1 I. E. 95 
Liverpool and London and Oloibe Insurance Co, 
V. BemuU, [1912] 2 K. B. 41. 

Affirmed - - [1913] A. C. 610 

Liverpool Corporation Chorley Union Assess- 
ment Committee and Withnell Overseers, 
[1912] 1 K. B. 270. 

Affirmed - H. L. (E.) [1913] A. C. 197 
Livingstone v. Boss - - [1901] A. 0. 327 

Distinguished. Kelly v. Enderton 
P. C. [1913] A. C. 191 
Lloyd V. Grace, Smith Co., [1912] A. C. 716, 
at p.^37. 

. Applied. Mair v. Rio Grande 

Rubber Estates, Ld. 

H. L. (Sc.) [1913] A, C. 853 
Lloyds Banh, Ld. v. Swiss Banhverem, (1912) 
17 Com. Cas. 280. . 

Affirmed - C. A. 18 Com. Cas. 62 

Logan v. Banh of Scotland (Wo. 2), [1906] 1 

K. B. I4i. 

Followed. The “ Cap Blanco^ 

[1913] P. 180 


I 

London and General Banh (Wo. 2), In re, [1895] 

2 Ch. 673, 682—685. 

Referred to. In re Bolivia (flE- 
PUBLic OB') Exploration Syndi- 
cate, Ld. - - [1913] W. H. 358 

London and Globe Einance Corporation, Ld, 
In re, [1903] 1 Ch. 728, at p. 732. 
Definition .of “to defraud by 
Buckley J. approved. Bex v. Se^nbtt 
(Berkeley) C. C. A. 9 Cr. App. E. 141 

London and Manchester Pl(^e Glass Co,. Ld. y. 

Heath, (1913) 29 T. L.*E. 103. 

Affirmed - - C. A. 108 L. T. 1009 

London and Worth Western By. Co., v. Rowley 
Parli Coal and Cannel Co., [1911] 2 Oh. 
97. 

Affirmed, sub nom. Howley Park 
Coal and Cannel Co. v. London 
and North Western By. Co. 

H. L. (E.) [1913] A. C. 11 

London CorporationY. County of London Electric 
Supply Co., [1910] 2 Ch. 208. 

Referred to. Battersea B. C. v. 
County op London Electric 
Supply Co., Ld. C. A. [1913] 2 Ch. 248 

London Joint Stooh Banh v. Simmons, [1892] 
A. 0. 201. 

Followed. Fuller v. Glyn, Mills, ^ 
Currie & Co. - [1913] W. 3Sf. 382 

Lord Advocate v. Harvey's Trustees, (1901) 39 
Sc. L. R. 71. 

Referred to. In re Toreington 

[1913] W. N. 271 

Louis Y, Smellie, [1895] W. N. 115 ; 73 L. T. 
226, 228. - 

Distinguished. Amber Size and 
Chemical Co., Ld. v, Menzbl 

^ [191S]-SCh.239 

Lovelace y. Lovelace - (1588) Cro. Eliz. 40 

Distinguished. In re Finlay’s Estate 
[1913] 1 1. E. 431 

Low Y. General Steam Fishing Co., [1909] A. C. 
523. 

Applied. Webber v, Wansborough 
Paper Co., Ld. ^ 

C. A. [1913] 2 K. B. 615 

Lower Bhine and Wiirtemberg InsuravUe Associa- 
tion Y. Sedgwich, [1899] 1 Q. B. 179. 
Distinguished. Reliance Marine 
Insurance Co. v. Duder 

C. A. [1913] 1 K. B. 265 

Lowery v. Walher - - [1911] A. 0. 10 

Distinguished. Johnstone v. Loch- 
gelly Magistrates - Gt. Sess. , 
1913 S. C. 1078 

Luby Y. Warwiclishire Miners' Associaiion, 
^[1912] 2 Ch. 371. ^ ^ 

Followed. Parr^. Lancashire and 
Cheshire Miners’ Federation 

[1913] W. N. 57 
Ludlow (I^rd) v. Pihe - [1904] 1 K. B. 63t 

Judgment of Bray J. following, affirmed. 
'Pupp V. Guild op Drapers of the 
City op London - [1913] 1 K. B. 40 
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Lumley v. Wagner ^ (1852) 6 De G. & Sm. 485 ; 
1 Ee a. M. k G. 604. 

«■ Keferred to. Ciiapma^t n. Wbstekby 
[1913] W. Sr. 277 

Liimsden v. InlamcL Revenue Conimrs.^ [1013] 1 
K. B. 346. 

Affirmed - C. A. [1913] 3 £ B. 476 

V. Cheehe - - (1684) 3 Lev. 125 
The principle of, applied. In re 
Seatoh. Ellis r. Seatok 

^ e [1913] 2 Ch. 614 

Lynch v. Mirdin - - (1841) 1 Q. B. 29 

Principle laid down in, applied. 
Riokaeds V. Lothian 

P. C. 57 S. J. 281 


Macfarlmieh Claim - (1880) 17 Oh. D. 333 

The principle of, not adopted. In re 
Law Oak and Genbeal Insueancb 
C oEPOBATiON. J. J. Ring- & Sons’ 
(Ld.) Case. Old Silkstone Col- 
LiEEiES’ (Ld.) Case [1913] 2Ch.l03 

M'Qvignan v. B elf ad Co72^orati07i^ (1887) 18 
L. R. Ir. 89. 

Followed. Lloyd %\ Beemondsey 
Guardians - Biv. Ct. 77 J. P. 72 

M'llwraith v. Gh^e&n^ (1884) 13 Q. B. D. 897 ; 14 
Q. B. D. 766. 

Followed. Doyle t\ Brightlingsea 
U. D. 0. - - [1913] W. 244 

Maomtosh v. Bu)i - - [1908] A. C. 390 

Followed. Geeenlands, LD,^\ Wilms- 

HURST AND THE LONDON ASSOCIA- 
TION FOE Protection op Trade 

[1913] 3 K. B. 607 

Machory^ In re. Ga'ievmmann v. Car)\ [1911] 1 
Oh. 300, at p. 307. 

Observations of Parker J. in, adopted. 
In re Allsop. Whittaker r. Bam- 
foed - - - [1913] W. N. 283 

Macliebt v. Maohett - (1872) L. R. 14 Eq. 49 

Distinguished. Hickey' r, Hickey 

C. A. (Ir.) [1913] 1 I. R. 390 

McMahon v. Qaussem - [1396] 1 1. R. 147 
Approved and followed. In 7*e Hodg- 
son, Weston Hodgson - [1913] 

1 Ch. 34 

Macmahon v. Macmaho^i - [1913] 1 I. R. 154 

Affirmed C. A. (Ir.) [1913] 1 I. R. 428 

Macoun v. BrsMne^ Oxe^iford 3^ Co., [1901] 2 
K. B. 493. 

Followed. In re Finlay, C. S. 
Wilson & Go. v. Finlay 

C. A. [1913] 1 Ch. 666 

... IJirnee CoUeqe {Trustees of) v. Conmiimoncr of 
Valuation, I. B. i 0. L. -iSS. 

Referred to. Rex (Belfast Coepo- 
eation) V. Recorder of Belfast 
r Biv. ct. (Ir.) [1913J 2 I. R. 439 

Mair v. Rio Gramde Rubber Estates, Ld., 1913 
S. 0. 183. ■ 

Eeyersed - - [1913] A. C. 833 


f 

Major V. South KiMy, Featherdo^ie and Huns- 
worth Collieries, Ld., [1913] 2 K. B. f45. 
Followed. LoNGHURST r. “ CLEMENT ” 
(Owners) - C. A. 6 B. W. C, C. 218 

Marciant, In re - - [1908] 1 K. B. 998 

Followed. Haxby r. Wood Adver- 
tising Agency, Ld. - - Biv. Ct. 

[1913] W. H. 331 

Hargetts and Ocean Accident and 

Corporation, Ld., In re, p.901] 2 li. B. 
792. ^ 

Referred to. Bennett Steamship 
^ f. Co., Ld. r. Htol IVIutual Steam- 
ship Protecting Society, Ld. 

[K>13] W. 224 

“ 3Iarle Gartc:f The - - 29 T. L. R. 321 

Reversed - - C. A. SO T. L. R. 88 

Marine Torch Co. v. Holmes Marine Life Protec- 
tion Association, 29 R. P. C. 686. 
Affirmed - - C. A. 30 R. P. C. 631 

Marlie Wood, In re. WodehouseY. Wood, [1913] 

1 Ch. 303. 

Affirmed. - - [1913] 2 Ck 574^ 

Marnian's Trusts, In re - (1878) 26'W. xtr621 
Followed. In o'e Bennett. Green- 
wood V. BENNfSTT - [1913] 2 Ch. 818 

Marshall, In re. Marshall v. Marshall, [1913] 
W. N. 148. 

Reversed - C. A. [1918] W. H. 338 

2£akm v. Harding - - [1907] 1 Ch. 465 

Distinguished. In re STEPHEN. 

Stephen v. Stephen 

[1913] W. H. 210 

Mason v. Bolton's Library, Ld., [1912] 2 K. B. 
520. 

Reversed - - C. A. [1913] 1 K. B. 83 

Mason v. Provident Clothinq and Su^pfply Co., Ld., 
[1913] 1 K. B. 65.‘ 

Reversed - - [1913] A. C. 724 

Blasseij v. Heynes - (1888) 21 Q. B. D. 330 

Followed. Cooney v. Wilson and 
Henderson - - - C. A. (Ir.) 

[1913] 2 I. R. 402 

Measures Brothers, Ld. v. Measures, [1910] 1 
Ch. 336, 346. 

Distinguished, r Amber Size and 
Chemical Go., Ld. v. Menzbl 

[1913] 2 Ch. 289 

Mehta v. Sutton - - - - 108 L. T. 214 

Affirmed - - C. A. 109 L. T. 629 

Mercedes Daimler Motor Co., Ld. v. P.I.A.T. 
Motor Car Co., Ld., (1912) 30 R. P. C. 
21 . 

Reversed - - C. A. 30 R. P. C. 21 

Mevryweather v. Moore - [1892] 2 Ch. 518, 

Distinguished. Amber Size and 
Chemical Co., Ld. v. Menzbl 

[1913] 2 Ch. 239 

Mersey Dooh and Harbour Boat'd v. Lucas, 
(1883) 2 T. C. 25. 

Followed. City of London Steam 
Packet Co. r. O’Brien 

Biv. Ct. (Ir.) 6 T. C. 101 
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• 

Meters^ Ld. v. Metropolitan Gas Meters^ 
(1911) 28 E. P. 0. 15|. 

Considered and followed. Watson, 
Laidlaw & Go. V. Pott, Cassbls & 
Williamson - Ct. Sess. 30 E. C. 289 

Metropolitan By. Co. v. London C. <7., [1911] 
A. 0. 1. 

• Eeferred to. Clode r. London C. C. 

Biv. Gt. [1913] W. N. 25 

^Metropolitan Water Board v. Arery., [1913] 
, . 2 K. B. 257. 

Affirmed C. A. [1913] W. K. 260 

Metropolitan Watei^ Board v. Bunn, [lols] 

1 K.«. 131. 

Affirmed C. A. [1913] 3 K B. 181 

Metropolitan Water Board v. CollePs Patents, 
^ Ld.., [1912] A. 0. 21. 

Followed. Metropolitan Water 
Board v. Ayehy - Div. Ct. [1913] 
W. K. 92 

Metropolitan Water Board v. Johnson, (1912) 11 
- L. G-. R. 113. 

^ .^^^^^Ileversed - C. A. [1913] W. H. 196 

3!etropolitan Water Board v, Phillips, [1912] 

2 Ch. 546. ^ 

Reversed - H. L. (E.) [1913] A. C. 86 

Middleton v. Polloch - - (1876) 2 Ch. D. 104 

Explained. In re Cozens. Green r. 
Brisl^sy - - [1913] A. C. 478 

3Iidland Express, Ld., In re, Pearso^n v. The Co., 
[1913] 1 Cb. 499. 

Affirmed » - [1913] W. IT. 306 

Midland By. Co. v. Great Western By. Co., 
L. R. 8 Ch. 841. 

Distinguished. Great Central Rt. 
Co. r. Midland Ry. Co. 

H. L. (E.) [1913] W. IT. 294 

3Iidwood V. 3Ianohester Corporation, [1905] 2 
K. B. 597. 

Followed. Charing- Cross, West-End 
AND City Electricity Supply Co. 
London Hydraulic Power Co. 

[1913] 3 K. B. 442 

3IiUer v. Hancock - - [1893] 2 Q. B. 177 

Distinguished, Dobson v. 'Horsley 

• SO T. L. E. 148 

Mills V. Carson - - (1893) 10 R. P. C. 9 

Distinguished. Cummings r. Stewart 
(N o. 2) - - . [1913] 1 I. E. 95 

Minium v. Barry - - [1912] 3 K. B. 510 

Order of the C. A., so far as it ordered a 
new trial, reversed sud noin. Barry r. 
Mint¥EN - - [1913] A. C. 584 

Dictum of Bankes J. in Minturn r. 
Barry, [1911] 2 K.B. 265, overruled. 
Barry r. Minturn - [1913] A. 0. 584 

3(itehell v. hlorley - - [1913] W. K. 43 

Affirmed - C. A. [1913] W. IT. 296 

3Me V. Wadworth - (1913) 6 B. W. C. 0. 128 

Distinguished. Edwards n. Wi:|;JGham 
Agricultural Implement Co., Ld. 

G. A. [1913] 3 K B. 5j)6 


Monokton v. PatM Frhres Pathephone, Ld., 29 

T. L. R. 174. 

Reversed in part and affirmed in paffc 

G. A. [1913] W. IT. 347 

Moore v. The Bishop of Oxford, [1904] A. C. 283 
^ Distinguished. Ely (Bishop op) r. 
Close - - [1913] W. N. 249 

Morison v. 3£oat - - (1851) 9flaj^, 241 

Applied. Amber Size and Chemical 
j Co., Ld. r. Menzel - [1913] 2 Ch. 238 

Morris v. BicJiards - (1*881) 45 L. T. 210 

Approved. Gelmtni v. Moriggia 
[1913] 2 K. B. 549 ; [1913] W. IT. 139 

Mundy's Settled Estates, In re, [1891] 1 Ch. 399 
Adopted and applied. J;?- Hanbury’S 
Settled Estates - [1913] 1 Ch. 60 

Murphy v. Mnnisoorthy Union, [1908] 2 I. R. 
609. 

Applied. In re National Insur- 
ance Act, 1911. In re South Dublin 
Union Oppiobrs - [1913] 1 1. E. 244 

Musman v. Boret - - (1892) 40 W. R. 352 

Followed. Doyle Beightlingsba 

U. D. 0. - - [191SJ W. IT. 244 

Mutual Beserve Fund Life Association v. New 
York Life Insuranoe Co., (1896) 75^ 
L. T. 528: 

Referred to. Chapman r. Westerby 
[1913] W. IT. 277 


National Starch Co.. In re - [1908] 2 Ch. 698 

Referred to. Teopani & Co., Ld. r. 
Teopani - C. A. 80 E. P. C. 446 

National Telephone Co., Ld.y. H. 31. Podmast&i'- 
General, [1913] 2K. B. 614. • 

Affirmed - H. I. (E.) [1913] A. C. 646 

Nelson Line (LiverpooV) v. James Nelson i* Sons, 
[1908] A. 0. 16. 

Followed. Ingram & Roylb, Ld. i\ 
Services Maeitimes du Teeport 

[1913] 1 K B. 638 ^ 

Netfleingham v. Powell - [1913] 1 K. B. 113 

Affirmed - C. A. [1913] SJK. B. 209 

Neio Inserted Incandescent Gas lamp Co., Ld. 
v. M Howlett S' Co., 30 R. P. 0. 169. 
Affirmed - - C. A. 80 E. P. G. 699 

New Monokton Collieries, Ld. v. Keeling, [1911] 

A. C. 648. 

Distinguished. POTTS OR YouNG r. 
Niddrib and Bbnhar Coal Co., Ld. 

[1913] A. C. 531 • 

Followed. Dobbie r. Egypt and 
Levant Steamship Co. - Ct. ^ss. 

[1913] W. C. & Ins. Eep!^^ 

New York Taxicah Co., In re - [1913] 1 Ch. 1 
Distinguished. h re Tilt Cove 
COppe'r Co., Ld. Trustees, Bxegu^ 
tors, and Securities Insurance 
dbRPORATiON, Ld. n. The Co. 

[1913] 2 Gh. 688 
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Jfno Zealand^ and AiLdmliwiil Land Co, v. Watson^ 
(1881) 7 Q. B. D, 374. 

^ Observations of Bramwell L.J. in 
(p. 382), quoted. Henry v, Hammond 
Div. Ct. 82 L. J. (K, B.) 575 ; [1913] 
W. N. 85 

N'eiohery v. James - (1817) 2 Mer. 1.46, 451 

^ Distinguished. Amber Size and 
Chemical Co., Ld. v. Menzbl 

[1913] 2 Ch. 239 

N'eiosjyajyen PnopHetayy Syndicate, Ld., In re, 
HoplSison V- Newspaper Proprietary 
Syndicate, Ld., [1900] 2 Ch, 349. 
Followed. Woods v. Winskill 

[1913] W. IT. 212 

Nemtoit V. CuMit - (1862) 12 C. B. (H.S.) 32 

Referred to. Earl of Dysabt -y. 
Hammerton - [1913] W. K. 125 

General Estates Co. v. Beaver 

[1913] 2 K. B. 433 
Newton v. Newton - - (1886) 11 P. D. 11 

Explained and followed. Bdrmester 
t\ Burmester - - [1913] P. 76 

Mo/jeC The - - - [1891] A. 0. 401 

Referred to. Bennett Steamship Co., 
Ld. liULL Mutual Steamship Pro- 
TBOTiNa Society, Ld. - [1913] 

W. IT. 224 

Noalm v. Noaltes and JSill - (1877) 4 P. D. 60 
Discussed. Burmester v. Burmester 
[1913] P. 76 

Noahes of Co., Ld. v. Bhce - [1902] A. 0. 24 

Discussed and distinguished. Kreg- 
linger (G. & 0.) r. New Patagonia 
Meat and Cold Storage Oo., Ld. 

H. I. (E.) [1913] W. H. 336 

Nornuui v. Villars - (1877) 2 Ex. D. 359 

Folio wed«^ Sinclair Fell 

[1913] 1 Ch. 155 
North, hire - - - (1897) 76 L. T. 186 

Observations on. In re Fraser. Xnd -y. 
Fraser - - [1913] 2 Ch. 224 

Northern Counties of England Fire Insurance 
Co., In re, Macfarlane'^s Claim, (1880) 
17 Ch. D. 337. 

Referred to. In re LAW Car and 
General Insurance Corporation 
cr 107 L. T. 818 

Nuttall V. Staunton - - (1825) 4 B. & C. 51 

Followed. Lewis t. Davies 

Biv. Ct. [1913] 2 K. B. 37 

Oceanic Steam Naviyatmi Co. v. Sutherherry, 
(1880) 16 Ch. D. 236, 244. 

Referred to. Hbwson v. Shelley 

[1913] W. Bf. 246 
Ogden v. Ogden (otherwise Philip'), [1908] P. 46, 
at pp. 82, 83. 

The dicta of Lord GoreU inf adopted. 
DE MONTAIGU V. DE MONTAIGU 

[1913] P. 154 

^,0'^ Grady's Estate, In re, O'Grad^u v. Young, 
15 Ir. L.T.B.45. 

Hot followed. In re MuRP^eiy. Pren- 
DE ROAST n, MUEPHY 

[1913] 1 I. E. 604 


Ohehanipton" The - - - [1913j P. 4* 

Reversofl - - - [1913] P. 173 

“ Olympic," The - (1912) 28 T. L. R. 356 

Affirmed - C. A. [1913] W. H. 71 

O^Neill and Young, In re (sub no]n. In re rt. and 
B., Arranging J)eUors), (1912) 46 Ir. 
L. T. R. 142. 

Distinguished. In re Fey « 

C. A. (Ir.) 11918] 2 

“ Ophelia," The - - - 29 T, L. R. 6^ 

Affirmed - - - 30 T. 3;. E. 

Om^n Y. Hutt - - *[1013] 1 Ch. 259 

Affirmed - A. [1913] W. H, 314 

Orme, In re - - - (1^84) 50 L. T. 51 

The principle of, applied. In re 
Bbavan. Davies, Banks & Go. v. 
Bbavan - - - [1913] 2 CK €95 

Oshorne v. Amalgamated Society of Pailway 
Servants’ [1910] A. 0. 87, 

Followed. Parr v. Lancashire and 
Cheshire Miners’ Federation 

[1913] W. H. 57 

P.y.P. - - - (1912) 107^rxr72l 

Affirmed, suh nom. Brooking- 
Phillips r. ©rooking-Phillips 

C. A. [1913] P. 80 

Paddington Guardians v. St. Matthew, Bethnal 
Green, Guardians - [1912] 2 K. B. 335 
Affirmed - C. A. [;.913] 1 K. B. 508 

Paine v. Jones - - - L. R. 18 Eq. 320 

Considered and applied. In re 
Tennbnt’s Estate [1913] 1 1. R. 280 

Palace Hotel, Id., In re - [1912] 2 Oh. 438 

Hot followed. In re DoechAM 
Gloves, Ld. - [1913] 1 Ch. 226 

Referred to. In re Schweppes, Ld. 

[1913] W. H. 340 

Pawley and the London and Proeincial Banh, 
In re, [1900] 1 Ch. 58. 

Followed. Hbwson v. Shelley 

[1913] W. H. 246 

Payne v. N Fortesem Sons, Ld. [1912] 3 

K. B. 316. 

Considered. Summerlee Iron Oo. ??. 
Freeland y, - [l^l^J C!- ^^1 

Pearson's Trusts, In re, (1872) 20 W. R. 522 ; 26 

L. T. .393. 

Discussed but not followed. Sinclair 
Fell - - [1913] 1 Ch. 155 

Pelan, In re - - - (unreported) 

Followed, In re Fry - C. A. (Ir.) 

[1918] 2 I. E. 273 
Pe 7 iinsular mid Oriental Steam fTavlgntion Co. v. 

Secretary of State for India, ’fW^) 

6 Bomb. H. 0. R- App. 

Approved. Secretary op State for 
India in Council t. Moment 

P. 0. L. E. 40 Ind. Ap. 8 

Peidiins, In re - - (1893) 67 L. T. 743 

Discussed. In re Marke Wood. 
^ WODEHOUSE V. Wood [1918] 1 Ch. 303 
In re Fraser. Ind y. Fraser 
c [1913] 2 Ch. 224 
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P^to V. Blades - - (18U) 5 Taunt. 657 

Kefen'ed to. Baylis Bishop op 

London - . [1913] 1 Cli. 127 

Pett V. Pclloius, (1733) 1 Swans. 561, n., as 
explained by Sugden L.O. in iTesUe v. 
Zeslie (1835) LI. &: G. t. Sug. 1, 3. 
Distinguisheff. In re West. West- 
. HEAD r. ASPLAND - [1913] 2 Ch. 346 

T%J!trvanoe Pieliamnce - - [1901] P. 60 

Discussed and distinsfuished. Davis v. 
• ^ Moeton - Div. Ct. [1913] 2 K. B. 479 

PuUoelte V. - - [1894] 1 Ch. 343 

Distinguish Goedon 'o. HollJ!n?) 

» P. C. 82 h. J. (P. C.) 81 


« 

PuUford V. BevenWi - [1903] 2 Ch. 625, 633 

Applied. Woods r, Winskill 

[1913] W. 17. *212 
Purser Y. Parser - ' - [1913] 1 I. E. 422 

Affirmed - C. A. (Ir.) [1913] 1 I. E. 428 

f 

Quinton v. Frith - - (1868) I. E. 2 Eq. 396 

Followed. McMahon r. HAsfii^s 

[1913] II. £396 

% d* 

Ramsden Cao'r v. J. Chessmn Ward. 
(1912) 76 J. P. 171. 

Eeversed - - C. A. 107 1. T. 746 


Pierce v. Prorident Clothing Und Supply Co.. 
[1911] IK.B. 997. 

• Distinguished. Butt r, Peotident 
Clothing- and Supply Co. 

a A. [1913] W. C. & Ins. Eep. 119 

Piere SujjerloreC The - (1874) L. E. 5 P. C.482 
Followed. The “ Cap Bt anco ” 

[1913] W. K, 166 

V. Phih - [1912] 1 Ch. 498 

^Varied - C. A. [1912] 2 Ch. 628 

Platii V. Collins; Beeiey^ Claimant^ [1912] 2 
K. B. 459. 

Affiimed - C. A. [1913] 1 K. B. 242 

Plumptre's Marriacte Settlement. In re, [19101 
1 Ch. 609, 616. 

Distinguished. Pullan v. Koe 

[1913] 1 Ch. 9 

Pope's Blectrio Lamjp Co.'s Trade Marh, In re^ 
[1911] 2 Ch. 382. 

Disapproved. In re Teopani’s Trade 
Mark - C. A. [1913] W. 17. 230 

Potts or Young v. JYiddrie and Benhar Coal Co., 
Id., 1912 S. C. 644. 

Eeversed - - - [1913] A. C. 631 

Poyser, In re ; Landon v. Poyser, [1908] 1 Ch. 
828 

Followed. Bi re Craven. Watson 
Craven - [1913] W. N. 347 

Price V. Union Lighterage Co., [1913] 1 K. B. 
750. 

Eeferred to. Joseph Travers & Sons, 
L'd. V. Cooper* - 30 T. L. E. 93 

Prosser v. Wagner - (1856) 1 C. B. (KS.) 289 
Eeferred to. Hewson v. Shelley 

[1913] W. 17. 246 

Pro'Vident Clothing and Supply Co. v. Mason, 
[1913] 1 K. B. 65. 

Eeversed, S 2 ib noni. Mason v. Peovi> 
DENT CJLOTHING AND SUPPLY CO., Ld. 

H. L. (E.) [1913] W. 17. 257 

Pryse, In the Goods of - - [1904] P. 301 

Eeferred to. Hewson u. Shelley 

[1913] W. 17. 246 

Pugh V. Riley Cycle Co., Ld. - 30 E. P. C. 32 
Affirmed - C. A. 30 E. P. C. 614 

Puhnan v. Meadows - [1901] 1 gh. 233 

Distinguished. Olpheets u. Coeyton 

[1913] 1 I. E. ^81 


Ranhine v. Alloa Coal Co., (1904) 6 Fraser, 
375. 

Observations per Lord Kinnear at 
p. 1169 approved. Ellis r. F air- 
field Shipbuilding and Engineer- 
ing Co. - Ct. Sess. 1913 S. C. 217 

Ratdiffe v. Brans - - [1892] 2 Q. B. 524 

Applied. Leetham r. Bank 

C. A. 67 S, J. Ill 

Rattenhury v. Munro - (1910) 103 L. T. 560 

Eeferred to. Balfour r. Tillett 

[1913] W. 17. 70 

Rcdhill Gas Co. v. Reigate R. D. C., [1911] 2 
E. B. 565. 

P'ollowed. Po&tmastee-Geneeal r. 
Hendon U. D. 0. [1913] 3 K. B. 461 

Reg. V. Buckinaster - (1888) 20 Q. B. D, 182 

Approved. Eex r. Hilliard (Alfred) 

C. C. A. 9 Cr. App. E. 171 

Reg. V. Coll - - (1889) 24 L. E. Ir. 522 

Followed. Eex v. Benjamin 

I C. C. A. 8 Cr. App. E. 146 

Reg. V. Dennis - - -'•[1894] 2 4^. B. 458 

Followed. Eex r. Puck & Co., Ld. 

11 L. G. E. 136 

Reg. V. Bring - (1857) Dearsley & Bell, 329 

Eeferred to. 'Eex r. Pritchard 
(Moses) - C. C. A. [1913] W. N. 338 

Reg. V. HogMns - - [1893] 1 Q. B. 621 

Followed. Eex r. Leach. Bx parte 
Fritohley Div. Ct. [1913] 3 K. B. 40 

Reg. Y. Jackson - - [1891] 1^. B. 671 

Eeferred to. Macmahon r. Macm ahon 

C. A. (Ir.) [1913] 1 1. E. 428 

Reg, Y^ohnson - - (1841) Car. k M. 218 

-- Distinguished. Eex r. Chandler 

[1913] 1 K. B. 126 

Reg. Y. Rothmell - (1871) 12 Cox, C. C. 145 

Distinguished. Eex r. Biechall 

C. C. A. [1913] W. 27. 260 

Reg. V. St. Pancras Vestry, (1890) 24 Q. B,' D. 

Followed. Webster u. Metro- 
politan Water Board 

10 L. G. E. 1026 

Reg. V. Thtfnias - - (1857) 7 E. & B. 39§ 

Doubted. CABABt r. Walton-upon- 
Thames U. D. C. 

H. L. (E.) [1913] W. 27. 869 
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Reg. T. Unldes - - - . I. E. 8 6. L. 57 

Eeferred to. Ieish Insueafob Com- 

r MISSIONEES r. HAMILTOJ^T 

Div. Ct. (Ir.) [1913] 2 I. E. 453 


lleg, V. WimUedoii Local Boards (1882) 8 Q. B. D. 
459. ’ 

Followed. Shaw v. Tati uonces- 
^SIOHS, Ld. - . [1913] 1 Ck 292 

Mcitfo V. Go'cendmf Body of Wedmimicr School^ 
[1913] I'K. B. 190. 

iievers^d^o one point - C. A. [1913] 
3 K. B. 129 

Bex V. Adelaide SteamoMg) Co.^ 15 C. L. B. 65 
Affirmed - - P. C. 29 T. L. B. 743 

Rex Y. Bagg allay - - [1913] 1 K. B. 305 

Beferred to. lEiSH Ihsueahce Com- 
MissioKEES ^•. Hamilton* 

DiY. Ot. (Ir.) [1913] 2 I. E. 453 

Rex V. Bond - - [1906] 2 K. B. 389 

Followed. Bex ‘V. Bodley - C. C. A. 

9 Or. App. E. 69 

Rex V. Connor » (1913) 9 Gr. App. B. 131 

Eeferred to. BEXr. Sandees (Chaeles) 
C. C. A. 9 Or. App. E. 179 

Rex Y. Corl JJ. - - [1912] 2 I. B. 151 

^ Considered. Rex v. Davison 

Div. Ct. [1918] 2 I. E. 342 

Rex T. Dayo - - ^ [1908] 2 K. B. 333 

Applied. Foebes r, Samuel 

[1913] 3 K. B. 706 

Rex Y. Beaollle - - [1903] 1 K. B. 468 

Referred to. Rex r. Fisher (Daniel) 
0. C. A. 9 Cr. App. E. 164 

Bex Y. Bbrniak - - (1909) 3 Cr. App. B. 77 

'^dSxplainedfr Rex r. Trueman 

C. G. A. 9 Cr. App. E. 20 

Rex Y. Baston^ Bx yarte Otdton. [1912] 2 K, B. 
161. 

Affirmed - - C. A. [1913] 2 K. B. 60 

Rex Y. Edwarda (Edtoard), (1909) 2 Or. App. R. 
79. 

Followed. Rex r. Haeeison (Aethue) 
G. C. A. 9 Cr. App. E. 143 

Rex V. Eisli07> - - (1909) 3 Cr. App. R. 176 

Followed. Rex v. Robley 

C. C. A. 9 Cr. App, E. 69 

Rex V. Franklin - (1909) 3 Cr. App. R. 48 

Followed. Rex Westwood 

(Frederick Chaeles) 

C. C. A. 8 Cr. App. E. 273 

Rex y. LlarHs - (1910) 5 Cr. App. R. 285 

Distinguished. Rex v. Edwards and 
^ ClLBEiiT - C. C. A. 8 Cr. App. E. 128 

Rex V, BPuLion - - [1912] 2 K, B. 464 

Followed. Rex v. Watson 

C. C. A. 8 Cr.^App. E. 249 

r 

Rex V. Jefferson - (1908) 1 Cr. App. R. 95 

Referred to. Rex v. AC.exander 
(Thomas) - - 9 Or App. E 139 


Rex V. Loead Ctovernmeyit Boards [1911] 2 I. R ' 
331. , 

Observations in, appi'oved and applied, 
Rex 'i\ Local Government Board. 
Fx parto - Div. Ct. [1913] 

' 1 K. E. 463 

Rex V. Local Government Board. Fx parte 
Arlidge, [1913] 1 K. B. 463. 

Reversed - C. A. [1913] W. N. 282' 

Rex (^Ckristie) v. Londonderry rlJ.^ Q9toJ 
2 1. E. 266. ^ 

Followed. Rex r. Cork JJ. ^ 

Div. Ct. (Ir.) [1913] 2 I. E. 391 

lUx V. jSLLaren - (•l'§l3) 9 Cr. App. R. 107 

Referred to. Rex rjn Alexander 
(Thomas) - - 9 Gr. App. E. 139 

Rex V. MonmouthsUre JJ. - (1913) 108 L. T. 797 
Affirmed - - C. A. 30 T. I. E.^6 

Rex^, Neal and Taylor - (1835) 7 C. & P. 168 
Distinguished. Rex r. Charles Payne 
C. C. A. [1913] W. 38 

Rex^.Nodon - - - [1910] 2 K. B. 496 

Followed. Rex Christie (Albert) 
C. C. A. 9 Cr. Ann. 169 

Rex V. Palmer - - - [1913] 2 K. B. 29 

■ Referred to. P^x r. Greening 

[1913] 3 K. B. 846 

Rex V. Alexander (Thomas) 

9 Cr, App. E. 139 

Rex V. Roberts - - (1913)^11 L. G. R. 235 

Reversed - C. A. [1913] W. H. 207 

Rex V. St. Lnkeh Hosgoital^ (1760) 2 I to r. 1053, 
at p. 1064, 

Dictum of Lord Mansfield in, considered. 
Liverpool Corporation v, Chorley 
Union Assessment Committee and 
Withnell Overseers 

H. L. (E.) [1913] A. G. 197 
Hex V. Stoddard^ (1900) 2 Cr. App. R. 217, 245 
Followed, Rex v. Payne - C. C. A. 

[1913] W. H. 38 
Reynolds v. Ashby - - [1904] A. C. 4(56 

Distinguished. In re Morrison, 
Jones & Taylor - 108 L. T. 675 

Rhoades, In re - - [1899j 2 Q. B. 347 

Followed. Olpheei'S r. Coryton 

[1913] 1 I. E. 381 
Richardson v. McCausland^ (1817) Beatty, 457 
Applied and followed. Kblaghan r. 
Daly - - - [1913] 2 I. E. 328 

mchmond v. White - (1879) 12 Oh. D. 367 

Followed. Olphbrts r. Coryton 

[1913] 1 I. E. 381 
RoU v. Green - - [1895] 2 Q. B. 1, 315 

Followed. Amber and Chemi- 
cal Co. X. Menzed - [1913] 2 63|g^239 
Roberts^. Gray - - (1912) 28 T. L. iOSy 

Affirmed - - G. A. 29 T. L. E. 149 

Roberts v. Walker - (1830) 1 Russ. My. 752 
Referred to. In 't'e Smith 

[1913] 2Ch. 216 
Robinson (WilUani) 4'" Co.^ v. Hener., [1898] 

2 Ch. 451. 

Referred to Chapman v. Westbrby 
[1913] W. F. 277 
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tiocliester (Bishop) v. Le Bam^ [1906] 2 Oh. 
513. 

Referred to. Att. -G-bk -y. Howlet 

[1913] 1 \ R. 455 
noddy V. Fitzgerald, (1858) 6 H. L. C. 823, 872, 
877. 


Applied. In re SiMOOE. Vowlee- 
Bimoob V. VowLEE - [1913] 1 Ch. 652 

M)dneij V. €hamlers - (1802) 2 East, 283 

h Commented on, Macmahok r, Mac- 

♦ MAHON- - - - [1913] 1 1. E. 428 


nodocanachi MilMrjt, (1886) 18 Q. B.«D^ 67 
Followed, re Williams Beothbrs 
and«E. T. Aoius, Ld. - - C. A. 

. 18 Com. Gas. 287 
Molls V. 3t George the Wartyr, Southwarh, 
« (1880) 11 Ch. D. 785. 

Referred to. Kersha-w r. Smith 
•(Alfred John) & Co. - [191S] 

2 K B. 456 

Moss V. Bason S’ Son, Ld. - [1911] 2 I. R. 459 

Distinguished . Cooney %\ Wilson and 
Henderson - C. A. (Ir.) [1913] 
2 I. E. 402 

Muhcns V. Bathe Freres Bathephone, Ld., 29 
T, L. R. 174. .* 

Reversed in part and “affirmed in part 
C, A. [1913] W. H. 
Bussell V. Bussell - - - [1895] P. 815 

The view expressed in, followed. 
BRDOtCING-PHILLIPS r. BrOOKIING- 
Phillips - - - [1913] P. 80 

Bussell V. StuUs, Ld., (1908) 52 S. J. 580, and 
[1913] 2 K. B, 200, n. 

Discussed and distinguished. Barham 
r. Lord Huntingfield 

[1913] 2 K. B. 193 
Buthin and Cerrig-y-Bruidion Bailway Act, 
In re, (1886) 32 Ch. D. 438. 

Followed. In re West Yorkshire 
Tramways Act, 1906 

C. A. [1913] 1 Ch. 170 
Byan v. Tipperary 0. C., (1912) 46 Ir. L. T. R. 
302. 

Distinguished. O’DONNELL r. Clare 
0. 0. - - - C. A. (Ir.) [1913] 

W, C. & Ins. Rep. 273 


Bylands v. Fletcher -•(1868) L. R. 3 H. L. 330 
Applied. Charing Cross, W^est-End 
and City Electricity Supply Co. 
■i\ London Hydraulic Power Co, 
[1913] S K. B. 442 
Distinguished. Rickards r. Lothian 
P. C. [1913] A. C. 263 


Sadgrom v. Bi>’l)y - - (1795) 6 T. R. 483 

The principle of, applied. Hope u. 
Osborne - - - [1913] 2 Ch. 349 

Sadler v. Mmns - - (1766) 4 Burr. 1984 

Considered, Baylis r. London 
(Bishop) - - [1913] 1 Oh. 127 

Sadler v. Great Western By. Co., [1896] A. C. 
450. 

Applied. Monday r. South Metro- 
politan Electric Light Co. and 
New Gutta Peroha Co. 

[1913] W. H.*90 


Sadler v. BraU - - (1833) 5 Sim. 632 

Applied. In re Witty. Wright -w. 
Robinson - - - [1913] 2 Ch. 666 

“ St, Cloud;' The - - (1863) Br. & Lush. 4 

^ Followed. The “ Cap Blanco 

[1913] P. 130 

Salt v. Cooper - - (1880) 16 9h. D. 544 

Distinguished. In re Hearn! Db 
Bernadino V. Hearn [1913] W.¥. 81 

Salts V. Batter sly - --*[«!! 910] 2 K. B. 155 

Referred to. Mitchell r. Mosley 

[1913] W. H. 43 

Saluslury v. Benton - - (1857) 3 K. & J. 529 

Applied. In re Gavacan. O’Meara v. 
Att.-Gen. - - [1913] 1 1. E. 276 

Samson, In re ~ - [1906] 2 Ch. 584 

Applied. Olpherts r, Coryton 

[1913] 1 L R. 211 

Santen v. Bu snack - (1912) 28 T. L. R. 515 

Reversed - 0. A. 29 T. L. B. 214 

Sartoris' Estate, In re - - [1892] 1 Ch. 11 

Explained and followed. In re Late. 
Turnbull r. Laye - [1913] 1 Ch. 298 

Sclmlze Y. Tod - - - - 1912 S. 0. 50 

Affirmed H. L. (Sc.) [1913] A. C. 213 

Sclmeppes, Ld.. In re - [1913] W. N. 340 

Reversed. - 0. A. [1913] W. N. 371 

Scott V. Carritt - - - (1900) 82 L. T. 67 

Referred to. Clode v. London C. C. 

Biv. Ct. 11 L. <1. R. 410 

Scott V. Scott - - - . [1912] P. 241 

f Reversed - H. L. (E.) [1913] A. C. 417 

Scott V. Scott - - - [1913] A. 0. 417 

Distinguished. Moosbrugger -y, 
Moosbrugger - 29 T.Tl. E. 658 

Seaver v. Seaver, (1846) 2 Sw. & Tr. 665 (Appen- 
dix II.). 

Overruled. Brooking - Phillips r. 
Brooking-Phillips - [1913] P. 80 

Seawards. Baterson - - [1897] 1 Ch. 545 

Followed. Hubbard v. Woodfield 

67 S. J. 729"^ 

Shafto V. Bolchow, Vaughan Co., (1887) 34 
Gh. D. 725, 728. ^ 

Applied. Thornhill r. Weeks 

[1913] 1 Ch. 438 

Sharpies v. Fasoyi - - [1911] 2 I. R, 436 

Distinguished. Cooney i\ Wilson and 
Henderson - C. A. (Ir.) [1913] 

2 I. R. 402 

Shaw V. Smith - - (1886) 18 Q. B. D. 193 

Applied. Birchal r. Birch, Crisp & ^ 
Co. - - - [1913] 2 Ch. 375 . 

Shelley's Case - - - (1581) 1 Rep. ‘_93b 

•Rule in, not applied. In re DYvi-""^' 
SON’S Settlement. Cattbrmole 
Davison -y. Munby [1913] 2 Ch. 498 

Sheridan ^O'Beilly - - [1900] 1 I. R. 38^ 

Distinguished - [1913] 1 1. R. 143 

Sherlooh's^Bstate, In re - [1899] 2 I. R. 561, 591 
Considered. In ro Steele’s Estate 
C, A. (Ir.) [1913] 1 1. R. 292 
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Shoreditoh ( Vestry of St. I^eomrd) v. Phelan^ 
[1896] 1 Q. B. 533. 

Distinguished. Kershaw Smith 
(Alfred Joeot) & Co, 

[1913] 2 K. B. 455 

Sibley Y. Perry - - - (1802) 7 ‘Was. 522 

Distinguished. Pi re Embury. Page 
Bowyer - - - 1091. T. 511 

Singleton y. Ellison - - [1895] 1 Q. B. 607 

Followed. Caldwell -?;. Leech 

r Div. Ct. 77 J. P, 254 

Sion College v. London Corporation.^ [1901] 1 
K. B. 617. 

Kef erred to. Associated Newspapers, 
Ld, V . City of Londo^t Corpora- 
tion - Div. Ct, [1913] 2 K. B. 281 

Snieed, Lean Co. v. Poi't of London Authority., 
[1912] 2 K. B. 585. 

Affirmed - C. A. [1913] 1 K. B. 226 

Smelting Co. of Australia y. Inland Perenue 
Cormnrs., [1897] 1 Q. B. 175. 

Deferred to. Urban r . Inland 
Kevbnub Commbs. C. a. 29 T. L. E. 141 

Smith, Inre - - - (1888) 40 Ch. D. 386 

Eeferred to. In re Piggins. E.r parte 
Mansfield Ey. Co. [1918] W. N. 198 

Smith Y. Lucas - (1881) 18 Ch. D. 531, 543 

Principles stated in, applied. Pullan 
Koe - - - [1913] 1 Ch. 9 

Smithies "7. Bridge - - [1902] 2 K. B. 13 

Commented on. Scott i\ Jack 

Ct. Just. (Sc.) 1912 S. C. (J.) 87 

Smurthwaite v. Ilannay - [1894] A. C. 494 

Dictnm of Lord Bussell of Killowen in, 
considered. Sandeman & Sons r . 
"'•^YZACK SnD BrANFOOT STEAMSHIP 
Co., Ld. - - - [1913] A. C. 680 


Spence y. TJnion Marine Insurance Co., (18^8) 
L. E. 3 0. P. 427. 

Distinguished. Sandeman & Sons 
n . Tyzack and Branfoot Stbam- 
SHIP Go., Ld. - [1913] A. G. 680 

Spichernell Y. Hothani - (1854) Kay, 669, 675 
Distinguished. Pullan v. Koe 

[1913] 1^.9^ 

Spiers Y. Elder sVie Steamship Cofi 1909 'S?O. 
1259. ^ 

Followed. Luckwill r. Auchbn 
Steam Shipping Co. 

• * C. A. [191,?^. d; & Ins. Eep. 167 

Stauleii, In re - , (1886) 17 L. R. Ir. 487 

Overrufed. Hollinshead v. P. and 
H. Egan, Ld. - [1913] A. C. 564 

Stanley Bros. y. Nuneaton Corporation, (1912) 
11 L. G. E. 397. 

Eeversed - C. A. 108 L. T. 986 

Starh Y. Starh - - - [1910] P.190 

Distinguished. Clarke v. Clarke & 
Lindsay - - C. A. 57 S. J, 644 

Stathatos v. Stathatos - - [lOdJ^. 46 

ApproYed. de Montaigu v. de 
Montaigu - - - [1913] P. 154 

Steel Y. State Line Steamship Co., (1877) 3 
App. Cas. 72. 

Eeferred to. INGRAM & Eoyle, Ld. 
Services Maritimbs pu.Tri^port 

[1913] W. N. 45 

Stephens, In re, Wavburton y. Stcphem, (1889) 
43 Ch. D. 39. 

Query raised by Kay J. at p. 45, 
answered in the negative. 

In re Eaggi. Brass r. H. Young & 

Co. - - - [1913] 2 Ch. 206 

I Stiehney y. KeeUe - - (1913) 57 S. J. 212 

Eeversed - - C. A. 57 S. J. 389 


Solomon, In re, Nore y. Meyer, [1912] 1 Oh. 
261. 

Compromised on appeal - C. A. 

[1913] 1 Ch. 200 

Solomoii Y. Attenborough - [1912] 1 Oh. 451 

Affirmed, suh mm. George Atten- 
borough & Son r. Solomon 

r [1913] A. C. 76 

Eeferred to. Hewson r. Shelley 

[1913] W. N. 246 

Southpoi't Corporation v. Morrus, [1893] 1 Q. B. 
359. 

Distinguished. Weeks p. Boss 

Div. Ct. [1913] 2 K. B. 229 

Southwarh and Vanxhall Water Co. y. Quid, 
(1878) 3 Q. B. D. 315. 

" Followed. Birmingham and Mid- 
LAND Motor Omnibus Co. ^j^London 
AND North Western Ey. Co. 

0. A. 57 S. J. 762 

fSpackman v. Evans, (1868) L. E. 3%H. L. 171, 
236. 

Eeferred to. In re Eep<ublio of 
Bolivia Exploration Syndicate, 
- - - ri9131 W. N. 358 


Stimpson v. Emmerson - (1847) 9 L. T. (O.S.) 199 
Followed. In re King and Duveen 
[1913] 2 K. B. 32 

Stocli Y. Meahin - - - [1900] 1 Ch. 683 

Distinguished. In re Farrer and 
Gilbert’s Contract 

[1913] W. K. 298 

Stochdale y. Asclierberg - [1904] 1 K. B. 447 

Distinguished. Howe v. Botwood 

[1913] 2 K. B. 387 

Stochs Y. Wilson - - [1913] 2 K. B. 235 

Followed. K. Leslie, Ld. v. Shiell 
29 T. L. E. 654 


StoJses Y. Clendon 
Followed. 


(1790) 3 Swans. 150, n. 
Gee V. Lidojell 


[1913] 2 

Stohes V. Stohes - - - [1911] P. 195 

Affirmed. Blackledgb v. 'Black- 
ledge - - Div. Ct. [1913] P. 9 

Stringer's Estate, In re - (1877) 6 Ch. D. 1 

Considered and applied. In re Ten- 
nent’s Estate - [1913] 1 1. E. 280 

Strong^Y. Bird - - (1874) L. E, 18 Eq. 315 

Eeferred to. In re Pink. Pink v. 
Pink - C, A. [1912] 2 Ch. 258 
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Sulfimerlee Iron Co.^ Id. v. Freeland^ 1912 S. 0. 
1145. 

Affirmed - - - [1913] A. C. 221 

Swansea Corjwration v. Harpur. [19121 3 K. B* 
349. 

Affirmed siib nonu Haepue n. Swan- 
^ SEA COEPOEATION - - H. I. (E.) 

[1918] A. C. 697 

Swansea Im}yhvements and Tramway Co. v. 
^ Swansea Tlrtan Sanitary Authority^ 

* ♦ [1892] 1 Q. B. 357. 

Followeci. Tqtoenham Urban J^ig- 
TRiCT CouNOTi r. Metropolitan 
Slectiric Tramways, Ld! 

[4913] A. C. 702 

SyTies v. SowerMj Urlan Council, [1900] 1 Q, B. 

• 584, 

Followed. Phillimore Watford 
Eural District Council 

[1913] 2 Ch. 434 

Taaffe v. Taaffe - - - [1902] 1 I. E. 148 

^^^atio decidendi of, applied. Olphebts 
‘" yV-OOEYTON - - [1913] 1 I. E. 881 

Tailors {Glasgow IncorgH^vatlon of), (1887) 14 
E. 729. 

Distinguished. Masons of Scotland 
(G-rand Lodge) v. Inland Eevenue 
COMMRS. “ Ct. Sess. 6 T. C. 116 

Tanner v. Sm,arf - - (1827) 6 B. & C. 603 

Distinguished. Brown n. Mackenzie 
[1913] W. jsr. 75 

Taylor, Ex goarte - (1820) 1 Jac. & W. 483 

Applied. Woodward. Kenway 
- y. Kidd - - ^ [1913] 1 Ch. 392 

Taylor v. Best - - - (1854) 14 0. B. 487 

Distinguished. In re Eepublic of 
Bolivia Exploration Syndicate, 
Ld. - Biv. Ct. [1913] W. K. 329 

Ta^yloTs Trusts, In re, Matheson v. Taylor, 
[1905] 1 Gh. 734. 

Followed and applied. In re Sale. 
Kisbet r. Philp - [1913] 2 Ch. 697 

Te Teira Te Paea v. Te Boer a Tareha, [1902] 
A. 0. 56. 

Distinguished. MANU Kapua v. Para 
Haimona - - - [1913] A. C. 761 

Teasdale\s Case, In re, County Palatine Loan 
and Discount Co., In re, (1873) L. E. 9 
Ch. 54. 

Followed. Eowell v. John Eowell 
& Son, Ld. - [1912] 2 Ch. 609 

Teofam Goh Trade Man'll, In re, [1913] 1 Ch. 

Eeversed on one point and affirmed on 
another - - C. A. [1913] 2 Ch. 645 

TeAiUm^e v. St. Mary AMotts, Kensington, (1885) 
30 Ch. D. 642. 

Beferred to. DAVIES n. London 
Corporation - - [1913] W. N. 73 

Tewart v. Lawson - (1874) L. E. 18 E^, 490 

Followed. In re Crbsswell 

[1918] W. N. IT? 


t 

Thatcher's Trusts, In re ■ (1884) 26 Ch. D. 426 
Followed. In re Cooper. CooPER’»y. 
Cooper - - - [1913] 1 Ch. 360 

Thomas v. Date - - (1866) L. E. 2 Ch. 1 

Eeferred to. Davies r. London 

’COEPOKATION - - [1913] W. N. 73 

Thomas v. Deronjport Corporation. [19001,1 Q, B. 

16, 21. ' - ^ 

Eeferred to. In re Bolivia (Eepublic 
of) Exploration Syndicate, Ld. 

^[1013] W. K. 368 

Thorne Co. v. Sandow, (1912) 29 E. P. C. 440 
Observations of Kevilie J. in, adopted. 
Teofani & Co., Ld. v. A. Teofani 

C. A. 30 B. P. G. 446 

Thornhill v. Weehs - - [1913] W. N. 201 

Affirmed - C. A. [1913] 2 Ch, 464 

Thornhill v. Weelis - [1913] 1 Ch. 438 

See Thornhill r. Weeks (Ko. 2) 

[1913] 2 Ch. 464 

Tottenham Local Board v. Boioell, (1876) 1 
Ex. D. 514. 

Distinguished, METROPOLITAN WATER 
Board v. Bunn - - C. A. [1913] 

3 KB. 181 

Tottenham U. D. C. v. Metropolitan Electric 
Tramways, Ld., [1912] 2 K. B. 216. 
Eeversed [1913] A. C. 702 

Trenehard, In re, Trenchard v. Trenohard, 
[1902] 1 Ch. 378. 

Observations of Buckley J. followed. 

In re Simpson. Clarke v. Simpson 
[1913] 1 Ch. 277 

Trenehard, In re. Ward v. Trenchai'd, (1900) 16 
T. L. E. 525. 

Not followed. In re Simpson. Clarke 
- r. Simpson - - - [1913] L4lh. 277 

Treoor v. Whitworth - (1887) 12 App. Oas. 409 
Applied. In re Companies (Consoli- 
dation) ACT, 1908, AND The Irish 
Provident Assurance Co., Ld., and 
Johanna Bradley - - 0. A, (Ir.) 

[1913] 1 I. B. 352 

Trew V, Perpetual Trustee Co., [1895] A. C. 264 ^ 
Distinguished. In re Beaumont. 
Bradshaw n. Packer _ 

[1913] fch. 325 

Truman, Manhury, Buxton Jj’ Co. v. Inland 
Bemnue Commrs., [1912] 3 K. B. 377. 
Affirmed on the first point and reversed 
on the second point suh mm. Inland 
Eevenue Commrs. %\ Truman, Han- 
bury, Buxton & Co. - H. L. (E.) 

[1913] A. C. 660 . 

Tucli Sons V. Priester - (1887) 19 Q. B. D. 629 
Followed. Amber Size and Chemical 
^o., Ld. n. Menzel - [1913] 2 Ch. 2 3^— 

Turner v. Emm, (1852) 2 El. & Bl. 612 ; 2 De G. 

M. & G. 740. 

Considered and applied. Daybr-Smith 
Sadsley - C. A. 108 L. T. 897^ 

Turner v. Moon - - - [1901] 2 Ch. 825 

' Followed. Eastwood u. Ashton 

[1913] 2 Ch. 39 
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Twnm- V. Wriyht - (1860) 2 D. F. & J. 234 

Followed. In re Hanbury’s Settled 
Estates - - [1913] 2 Ch. 357 

TiiHon V. Turtom - - (1880) 42 Oh. B. 128 

Distinguislied. Teopani & Go.. Ld. v. 
A. Tbopani - 0. A. SO R. Pf- C. 446 

Followed. Brinsmbad (Johk) v. 
K Brihsmbad - - 30 R. P. G. 137 

Iweddle (John) of Co., L(l,,ln ve, [1910] 2 K. B. 
697. r 9 

Referred to. In re Arthur Williams 
k Co. Xv ]}cirte The Official Re- 
ceiver - - - [1913] 2 K B. 88 

Tyzach and Branfoot Steamship Co., Ld. v. 
Sandenian <|’ Sons, 1913 S. C. 19. 
Reversed suh mm. Sahdeman & Sons 
V. Tyzack and Branfoot Steamship 
C o., Ld. - H. L. (Sc.) [1913] A. C. 680 

Ifnio9h Banli of KingsUm-upon-Hull, In re, (1880) 
13 Ch. D. 808, 810. 

Dictum of Jessel M.R. in, followed. In 
re Dembeaea Rubber Co., Ld. 

[1913] 1 Ch. 331 

United Horse Shoe and Nail Co. v. Stewart A' 
_ Co., (1888) 5 R. P. 0.260. 

Considered and followed. Watson, 
Laidlaw & Co., Ld. r. Pott, Cassels 
& Williamson Ct. Sess. 30 R. P. C. 285 

United Land Co. v. Great Hastern By. Co. 
(1875) L. R. 10 Ch. 586. 

Followed. White r. Grand Hotel, 
Eastbourne, Ld, - C. A. [1913] 

1 Ch. 113 

Umty Joint Stoeh Mutual Banldng Association, 
2)aTte,^n re King, (1858) 3 De G. & 
J. 63. 

Followed. Stocks %\ Wilson 

[1913] 2 K B. 235 

Yaeher of Sons, Ld. v. London Society of Com- 
positors, [1912] 3 K. B. 547. 

^ Adirmed - H. L. (E.) [1913] A. C. 107 

Van GruUen v. Foxioell, [1897] A. 0. 658, 672, 
^84. 

Applied. In re SlMCOE. VOWLER- 
SlMCOE r. VOWLBR - [1913] 1 Ch. 552 

Vanderguohi y. Be Blaguiere, (1839) 5 Myl, k. 
Or. 229. 

Referred to . Macmahon r. M acmahon 
C. A, (Ir.) [1913] 1 1. R. 428 

. ^''Velocity The - - (1869) L. R. 3 P. C. 44 

Referred to. The “ Olympic ” and 
" ^ H.M.B. ‘‘ Hawke ” C. A. [1913] P. 214 

*s>^^rmary Surgeons (Boyal College of) f,. Collin- 
son, [1908] 2 K. B. 248. 

Distinguished. Veterinary Sur- 
geons (Royal College of) v, Een- 
r NARD . - - - V- [1913] 

W. 286 

(B- 

Tic Mill, Ld., In re - - [1913] 1 Ch. 183 

Affirmed - 0. A. 11913] 1 Ch. 465 


Victoria Steamboats, Ld., In re, [1897] 1 Ch. It58 
Distinguished. In re New York Taxi- 
cab Co. Sequin r. Tub Co. 

[1913] 1 Ch. 1 

Virginia Carolina Chemical Go. v. Norfolk and 
North A7ne7‘ica7b Steam Shlpjnng Co., 
[1912] 1 K. B. 229. 

Appeal withdrawn on terms agreedjs.Poir 
between the parties - [1^13] 

Distinguished. Ingram & Royle, Lit 
V. Services Maritimes du Tre?>ort * 
. * [JLOIS] W. N. 326 

• 

Wakefield and Jfistriot Light Rys. Co. v. Wake- 
field Corporation, [1908] A. 0. 293. 
Distinguished. Tottenham U. D. C^v 
Metropolitan Electric Tramways, 
Ld. - H. L. (E.) [1913] A. 0. 702 

Wakelin v. Loyidon and South Western By. Co., 
(1886) 12 App. Gas. 41. 

Rule laid down by Lord Halsbury 
L.O. in, applied, McKenzie r. 
Chilliwack Corporation 

82 L. J. (P. C.) 22 

Walbran, In re, Milnef y. Walhran, [1900] 1 
Oh. 64, 

Distinguished. I7i re Harper 

[1913] W. N. 297 

Wallace v. Greenwood, (1880) Ch. D. 362, 
365, 366. 

Dicta of Jessel M.R. in, not followed. 
Hopkinson r. Richardson 

[1913] 1 Oh. 284 

Waller v. Loch - - (1881) 7 Q. B. D. 619 

Distinguished. Greenlands, Ld. r. 
WiLMSHURST AND ThE LONDON ASSO- 
CIATION FOR Protection of Trade 
[1913] SK. B. 507 

Walter v. Selfe - (1851) 4 De G. &: Sm. 315 

Referred to. Adams r>. Ursbll 

[1918] 1 Ch. 269 

Walter cf Gould v. King - (1897) 13 T. L. R. 270 
B'ollowed. Z/A re’ Finlay. C.S. Wilson 
& Co. 'y. Finlay 0. A. [1913] 1 Ch. 565 

Ward Y. Byas, (1835) Ll. & G. temp. Sugden, 

177. 

Distinguished. In re Donelly’s 
Estate C. A. (Ir.) [1913] 1 1. R. 177 

Watkins, In re, Maybery v. Lightfoot, [1912] 2 
Oh. 430. 

Affirmed - - C. A. [1913] 1 Ch. 376 

Watson, In re, Kx parte Schipper, Q912 LJ.07 
L. T. 96. 

Affirmed - - 0. A., 107 B. T. 783 

Watts v. Cresswell - - (1714) 9 Vin. Abr. 415 
Followed. Stocks r. V?ilson 

[1913] 2 K. B. 266 

Way, In re, (1861) 30 L. J. (Ch.) 815 ; 3 D. F. 
&J.175. 

Followed. In re Bennett. Green- 
wood r. Bennett - [1913] 2 Ch. 318 
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Wsdnore, la re, Weimore v. Wedmore^ [1907] 
2 Oh. 277. 

Referred to. In re Whitehead. 
Whitehead r. Street 

[1913] 2 Oh. 56 

Mitchell v. Mosley 

[1913] W. N. 43 
Bell - (1878) 3 Ex. D. 238, at p. 243 

Principle laid down by Bramwell B. in, 
applied. Mair v. Rio Geahde Rubber 
^ Estates, Lb. - - - H. L. (Sc.) 

' * [1913] A. C. 853 

Weir V. Fermanc^h O...FajidB/mlb-]dUe}iB. 

[1913] 1 I. 11/^3. 

AffirrSed in part and reversed in part 

C. A. (Ir.) [1913] 1 1. E. 193 
Wertlieiia v. Chicoutimi Pulj) Co., [1911] A. 0. 
• 301. 

Referred to. In re Williams Brothers 
& E. T. AOIUS, Ld. - - - C.A. 

18 Com. Cas. 287 

West Ham Churehwardens y. Fourth City 
Mutual Building Society, [1892] 1 Q. B. 
654. 

""•^^Distinguished. Rex 'y. Roberts 

C. A. [1913] W. K. 207 
West Ham Local Bocc^d v. Maddanis^ (1876) 
1 Ex. D. 51G, n. 

Not followed. Metropolitan Water 
Board t’. Bunn - [1913] 1 K. B. 134 
Wester 7 i .t. Kensington Assessment Committee, 
[1908j*l K. B. 811. 

Applicable. Consolidated London 
Properties, Ld. r. St. Marylebone 
assessment Committee - [1913] 

3 K. B. 230 

Westmeath {Mar(iuess of') v. Salisbury (JMarquess 
of), (1831) 6 Bli. (N.S.) 339. 

Considered. Macmahon??. Macmahon 
0. A. (Ir.) [1913] 1 1. R. 428 
Wheeler, Ridley Oo. v. Dawson, [1913] W. C. 
& Ins. Rep. 59. 

Followed. Simpson v. Byrne 

C. A. (Ir.) [1913] W. C. & Ins. Eep. 240 

White v. C7'a7id Hotel, Easthourm, (1912) 106 
L. T. 785 ; [1913] 1 Oh. 113. 

Affirmed with partial variation, suh 
mm. Grand Hotel, Eastbourne v. 
White H.i.. (E.) [1913] W. N. 306 

White Y. Stead^jian Sons - [1913] W. N. 172 
Distinguished. Bates r. Batey & Co., 
Ld. - - - [1913] 8 K B. 351 

Whitham V. Kershaw, (1885) 16 Q. B. D. 613, 
616, 

Dictum of Lord Esher M.R. in, dis- 
sented from. Depries r. Milne 

^ [1913] 1 Ch. 98 

^vl^tt'mh Y. Waters, (1830) 4 C. & P, 375. 
Applied. Woodward. Kbnway 
- y. Kidd - - - [1913] 1 Ch. 892 

WIvltwood Chemical Co. y. Hardman, [1891] 2 
Oh. 416. 

Referred to. Chapman <y. Westerby 
[1913] W. N. 277 
Wilhinson v. Peel - - [1895]1Q^B. 516 

Distinguished. Lewis t?. Davies 

Biv. Ct. [1913]2S:. B?37 


Will Y. United Lanhat Plantation Co., Ld., 
[1912] 2 Ch. 571. . 

Affirmed H. L. (E.) [1913] W. 294 
Applied. In re National Telephone 
Co,Ld. - - - 109L. T. S89 

WClUa^is Y. Allsup - (1861) 10 C. B. (N.S.) 417 
Followed and applied. Jowitt & Sons 
'0. Union Cold Storag-b Co. ^ 

[1913] 8 K? B. 1 

Wilson Y. Cornwell - - (1883) 23 Ch. D. 764 

Not followed, Olpherts r. Coryton 
[1913] 1 1. B. 311 
Wilson V. Playle - - (1903) 1 L. G. R. 870 

Followed. Plowright u. Burrell 
Biv. Ct, [1913] 2 K B. 362 
Wilson V. Wilson - (1848) 1 H. L. C. 538 

Referred to. Macmahon r. Mac- 
mahon - C. A. (Ir.) [1913] 1 1. E. 428 
Wimble Y. Rosenberg - [1913] 1 K. B. 279 

Affirmed - C. A. [1913] 3 K. B. 743 

Windham v. Graham - - (1826) 1 Buss. 331 

Followed. In re WiSE’s Settlement. 
Smith 'y. Waller - [1913] 1 Ch. 41 
Wise, In re - [1896] 1 Ch. 281 ; 73 L. T. 743 
Explained. In re Cooper. Cooper v. 
Cooper - - - [1913] 1 Ch. 350 

Wohing TJ. D. 0. (Basdigstohe Canal) Act, 1911, 

In re, 11 J. P. 481. ^ 

Reversed - C. A. [1913] W. E". 346^ 
Wood Y. Leadbltter - (1843) 13 M. & W. 838 

Distinguished. Hurst -y. Picture 
Theatres, Ld. - - 30 f. L. R. 98 

Wood (Ma^die), In re, Wodehouse v. Wood, 
[1913] 1 Oh. 303. 

Affirmed - C. A. [1913] 2 Gh. 514 
Woluerhamyton and Walsall Ry. Co. y. London 
athd North Western Ry. Co., (1873) 

L. R. 16 Eq. 433. 

Referred to. iJondon ^^ectric 

Supply Corporation, Ld. y. West- 
minster Electric Supply Corpora- 
tion, Ld. - H.L. (E.) 11 L. G. E. 1046 
Wolverhampton Corporation v. Emmons, (1901) 

1 Q, B. 515 

Referred to. London Electric ' 

Supply Corporation, Ld. y. West- ^ 
MINSTER Electric Supply Corpora- 
tion, Ld. H. I. (E.) 11 L. G. E. 1046 
Wootton Y. Slevier - - - 29 T.Tj. R. 724 

Reversed - - C, A. 30 T. L. E. 165 

Wormald, In re, Franh v. Muzeen, (1890) 43 
Ch. D. 630. 

Followed. In re Adamson, Public 
Trustee y. Billing [1913] W. N. 18 
Wright, In the Goods of - - [1893] P. 21 

Referred to. Hewson y. Shelley 

[1913] W. K. 246 
Wright y. Rogers - - (1869) 1 P. & D. 67 

Distinguished. Goodisson y. Go obis- 
»SON - - - - [1913] 1 1. 

Wylie Hill v. Inland Revenue Commrs., 1912 
S. C. 1246. 

F^sllowed. Brooks v. Inlanj? 
Revenue Commrs. [1913] 3 K. B. 398 
Merenber^ y. Labouehere - [1893] 2 Q. B. 183 

Followed. Wootton v. Sievier 

C. A. [1913] W. 187 




STATUTES 


•STATUTES ENACTED DUEING THE YEAE 1912 . 


SESSION 1912—2 GEO. 5. 


Chap. 

— — * — — 

• TITLE.’ 

• 

Date of Royal 
Assent, 

When Act to come into 
Operation. 

• 1 

Consolidated Fund (No. 1) Aeb^ 1912 (2 Geo. 5, 
c. 1), is an Act for the application of certain 
sums out of the Consolidated Fund to the 
service of the years 1912 and 1913 

March 28 

Not specified. 

2 

Coal Mines (Minimum Wage) Aet^ 1912 
(2 Geo. 5, c. 2), is an Act to provide for a 
^ minimum wage for workmen employed 
underground in coal mines .... 

March 29 

Not specified. 

3 

Shops Acty 191g (2 Geo. 5, c. 3), is an Act to 
consolidate the Shops Eegulation Acts, 
1892 to 1911 

March 29 

May 1, 1912. ^ 

4 

Metropolitan Police Act, 1912 (2 Geo. 5, c. 4), 
is an Act to raise the maximum rate in the 
poufld for the expenses of the Metropolitan 
Police from 9^^. to 11^? 

’ March 29 

Not specified. 

5 

Army (Annual) Aot^ 1912, is an Act to provide 
during twelve months for the discipline and 
regulation of the Army .... 

April 30 . 

Not specified. 

6 

Government of India Act, 1912, is an Act to 
make such amendments in the law relating 
to the Government of India as are con- 
sequential on the appointment of a separate 
Governor of Fort William in Bengal . 

June 25 . 

am- ^ 

On such day as the 

7 

Appropriation Act., 1912 (2 & 3 Geo. 5, c. 7), 
is an Act to apply a sum out of the Con- 
solidated Fi^d to the service of the year 
ending on March 31, 1913, and to appro- 
priate the supplies granted in this session 
of Parliament 


Governor-General in 
Council with the 
approval of the Secre- 
tary of State in Coun- 
cil may appoint. 


August 7 . 

Not specified. 

8 

Finance Act^ 1912 (2 & 3 Geo. 5, c, 8), is an 
Act to grant certain duties of Customs and 
Inland Eevenue, to alter other duties, and 
to amend the laws relating to Customs and 
Inland Eevenue and the National Debt 
and to make other provisions for the 
financial arrangements of the year 

August 7 . 



Not specified. 


Note. — ^An Act comes into operation from the commencement of the day on which it receives 
the Eoyal Assent unless otherwise specified, except where there are conflicting rights between subject 
and subject, for the determination of which it is necessary to ascertain the actual priority : Tomlinson 
V. -Sm?WK1879) 4 Q. B. D. 230. C ^ 

Where an Act is expressed to com^ into operation op a particular day, the same shall be 
construed as coming into operation immediately on the expiration of the previous day : Interpretation 
Act, 1889 (52 & 53 Viet. c. 63), s. 36 (2). , 
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THE COMPLETE CTJBRgNT |DiaEST, 1913. • 

statutes' enacted DUEING the YEAE 1913. 


SESSJtON 1913—3 GEO. 5. 


Cliap, 

TITLE, 

Date of Royal 
Assent. 

When Act to coi 

Oij^, ration 

1 

% • 

Conwlidated Fund {Fo. 1) Act^ 1913, is an Act 
for the application of a sum out of the 0bi?- 
solidated Fund for the service of the year 
ending March 31, 1914 

« 

March 28 

• 

Not sp(?cified. 

2 

Army (^AnntiaV) Aet^ 1913, is an Act to pro- 




Tide during twelve months for the discipline 
and regulation of the Army .... 

April 25 . 

Not specified. 

3 

Procuional Collection of Taxes Act^ 1913, is an 
Act to give statutory effect for a limited 
period to resolutions varying or renewing 
taxation, and to make provision with respect 
to payments and deductions made on account 
of any temporary tax between the dates of 
the expiration and renewal of the tax . 

April 25 . 

Not specified. 

4 

Prisoners (7>7;/7?c;v/r// Discharge for 111- 

• 



healtli) At*f, 1913, is an x\ct for the tem- 
porary ilischarge of prisoners whose further 
detention in prison is undesirable on account 
of the condition of their health . 

April 25 . 

Not specified. 

5 

Consolidated Fund {^No. 2) Act^ 1913, is an Act 


• 


for the application of a sum out of the Con- 
solidated Fund for the service of the year 
ending March 31, 1914 

July 4 

Not specified. 


SESSION 1913—3 & i GEO, 5. 


Chap. 

TITLE. 

Date of Royal 
Assent. 

Wiien Act to come into 
Operation. 

G * 

^ Extension of Polling 1 Tours Act^ 1913, is an 
Act to extend the hours of polling at Par- 
liamentary elections 

• 



August 15 

Not specified. 

7 

Children QEmplogment Abroad) Aet, 1913, is 
an xict to prohibit and restrict children and 
young persons being taken out of the 
tJnitcd Kingdom with a view to singing, 
playing, performing, or being exhibited for 
profit 

August 15 

One illonth from pasS' 

J 8 

Croton Lands Aet^ 1913, is an Act to authorise 
the execution of instrumJSits on behalf of 
the Commissioners of Woods 

August 15 

ing. ^ 

Not specified. 

9 

Herring Fishery {Branding') Act^ 1913, is an 
Act to provide for the V’anding of barrels 
filled with cured herrings in England and 
Wales . . . . • . . . P 

August 15 

Not specified. 




• 

• , SJTATUTES, 

• 

^ 

1 

xeix 

• 

• 

Chap. 

TITLE. 

Date of Royal 
As.sent. 

When Act to come int% 
Operation. 

10 

Government of the Soudan Loan Act^ 1913, is 
an Act to authorise the Treasury to guaran- 
tee the payment of interest on a loan to be 




raised by the Government of the Soudan . 

Post Office Act^ 1913, is an act to enable news- 
papers published in British Possessions or 

August 15 

Not specified. » 

- 

Protectorates to be registered and treated 
as registered newspapers under the Post 



12 

Office let, . . . . 

Education (^Scotland) Act^ 1913, is an Act to 
enable the provision €)f medical treatment 

August 15 

Not specified. 

f8 

for children attending schools in Scotland . 

Edveution {Scotland') {Glasgow Electoral 
Pivislom) Act, 1913, is an Act to divide 
the district of the School Board of Glasgow 

August 15 

Not specified. 

U '' 

for -electoral purposes 

PuUio jBiiildlngs E^cpeiiseii Act, 1913, is an 

Augusti 15 

Not specified. 

15 

Act to amend s. 9 of the Finance Act, 1 908 . 
^•cplrlng Laivs Continuance Act. 1913, is an 

August 15 

Not specified. 

■ 16 

x\ct to continue various expiring laws . 
Foreign Jurlsdiciion Act, 1913, is an Act to 

August 15 

Not specified. 

17 

amend the Foreign Jurisdiction Act, 1890 . 

Fabrics (^Misdescription) Act, 1913, is an Act 
to prevent the misdescription of fabrics 

Isle of If an (^Customs) Act, 1913, is an Act to 
amend the law with respect to Customs in 

August 15 

Not specified. ^ 

18 

August 15 

January 1, 1914. 

19 

the Isle of Man 

Local Government (^Adjustments) Act, 1913, is 
an Act to amend the law relating to the 
adjustment of financial relations between 
Local Government areas on the alteration 
of the boundaries thereof or other changes 
in relation to which the adjustment takes 

August 15 

Not specified. 

20 

place . . . ’ 

Banliruptcy (^Scotland) Act, 1913, is an Act to 
consolidate and annul the law relating to 

August 15 

Not specified. 

21 

bankruptcy in Scotland .... 

Appellate Jurisdiction Act, 1913, is an Act to 
make further provision with respect to the 
number and duties of Lords of Appeal in 
Ordinary and with respect to the constitu- 
tion of the f!ourt of Appeal and the 

August 15 

January 1, 1914. 

22 

Judicial Committee of the Privy Council . 

Puhlic Wo7di>8 Loans Act, 1913, is an Act to 
grant money for the purpose of certain 
local loans out of the Local Loans Fund, 
and for other purposes relating to local 

August 15 

Not specified. 

23 

loans 

PuHlic Health (Prevention and Treatment of 
Disease) Act, 1913, is an Act to amend the 
f law relating to Public Health as respects the 

August 15 

Not specified. 


prevention and treatment of disease . 

August 15 

Not specified. * 

21 

Telegraph (fMonexf) Act, 1913, is an Act to 
provide for raising further money for the 

• 



purpose of the Telegraph Acts, 1863 to 1911. 

August 15 

Not specified. 

25 

Companies Act, 1913, is an Act to amend the 
provisions of the Companies (Consolidation) 

• 

% 


Act, 1908, with respect to private teompanies 

August 15 

Not specified. 



C THU COMPLETE CUERENT^ DIC jEST, 1913. 


Ciiap. 

TITLE. 

Date of Royal 
Assent. 

When Act to come into 
Operation. 

26 

% 

IFifflilands and Islands {Mcd\cal /Service) 
Grant Aci^ 1913, is an Act to provide a 
^ special grant for the purpose of improving ^ 
medical service in the Highlands and Islands 
of Scotland and for oilier purposes connected 
thei-ewith 
•% 

August 15 

f 

Not specified. 

27 

Forgery Act^ 1913, is an Act to consolidate, 
simplify and amend the law relating -tt^i 
forgery and kindred offences 

August 15 

1 

•Tlanuary 1, 1914. 

2S 

Mental iJeficleney Act. 1913, is an Act to make 
further and better provision for the care of 
feeble-minded and other mentally defective , 
persons, and to amend the Lunacy Acts . ^ 

August 15 

■» 

April 1, 1914. 

29 

Intermediate Fdueation (^Ireland) 1913, is 

an Act to amend the law relating to inter- 
mediate education in Ireland 

August 15 

Not specified. 

30 

Finance Act^ 1913, is an Act to continue the 
duty of Customs on tea and to re-impose 
Income Tax (including super-tax) and to 
apply with respect to Income Tax (including 
super-tax) the like provisions as were applied 
in the last preceding year .... 

August 15 

Not specified. 

31 

Indmfrial and Provident Societies (Amend- 
menf) Act^ 1913, is an Act to amend the 
Industrial and Provident Societies Act, 1893 

August 15 

Jmnafy 1, 1914. 

32 

Ancient Monuments Co7isolidation and Amend- 
ment Act^ 1913, is an Act to consolidate and 
amend the law relating to ancient monu- 
ments and for other purposes in connection 
therewith 

August 15 

Not specified. 

33 

Temperance (Scotland') Aot^ 1913, is an Act to 
promote temperance in Scotland by con- 
ferring on the electors in prescribed areas 
control over the grant and renewal of cer- 
tificates ; by securing a later hour of opening 
for licensed premises ; by amending the law 
relating to clubs ; and by other provisions 
incidental thereto 

August 15 , 

On expiration of 8 years 
from June 1, 1912. 

34 , 

, Bankruptcy and Deeds of Arrangement Act^ 
1913, is an Act to amend the law with 
respect to bankruptcy and deeds of arrange- 
ment 

• 

August 15 

April 1, 1914. 

35 

Appropriation Act^ 1913, is an Act to apply 
certain sums out of the Consolidated Fund 
to the service of the years ending on 
March 31, 1912 and 1914, and to appropriate 
the supplies granted in this session of Parlia- 
ment 

August 15 

Not specified. 


Bishoprics of Sheffield^ Chelmsford^ and for 
the County of Suffolk Ao^ 1913, is an Act 
to provide for the foundation of Bishoprics 
of Shej0&eld, Chelmsford, and of another 
diocese to be formed such parts of the 
dioceses of Ely and Norwich as are situate 
within the county of Si^ffolk, and for othej^ 
matters incidental thereto .... 

• 

August 15 

Not specified. 


STATOTES. 


Cl 


• 

Cliap. 

TITLE. 

-V 

Date of Royal 
Assent. 

When Act to come into 
Operation. 

37 

National Imurance Act, 1913, is au Act to 
amend Farts I. and 111. of the National 
Insurance Act, 1911 

* 

August 15 

Section 29 on‘ passing 

> 



of Act. As to either 
dates of operation (jf 

3S 

Mental Deficienei/ and, Lunacxj {Scotland') 

i 

Act, see section 43, 
sub-s. 3. 

• •* 


Act, 19li, is ai Act to make better* and 
further provision for the c^re of mentally 
defective persons, and to amend the law 
relating to lunacy in Scotland 

j 

1 August 15 

' May 15, 1914. 




^ABLE OF STATUTES JUDICIALLY CONSIDEEED. 
• " DUEINO THE YEAE 1913. 


I. Imperial Statutes^ Gin, IL Loca^iy’id Permiial Statutefi {England')^ gx^\. 

III. InEi Etahites, p. clStii. IV. Scottish Statutes, p. cxxiv. V. Colonial Statutes, p. cxxiv. 

. I. IMPEEIAL STATUTES. 


STATUTES. 


STATUTES — continued. 


1285 . 

13 Edw. 1 (^Circunispecte Agatis'). Ely 
(BISHOP) I’, Close - [19i3] W. N. 249 

1360-r. 

31 Edw. 3, c. 1 (J^istices). Laysbuey r. 
Eiley - - Div. Ct. 109 L. T. 546 

• 1634 . 

20 Hen. 8, c. 3 {Eint Fruits ; Tenths'). Aech- 

DEACON OP ExETEE V . GEBEX 

[1913] P. 21 

1571 . 

13 Eliss. c. 2 (^Bnlls from Borne). Mathew 'o. 
“Times” Publishing- Co., Ld. 

29 T. L. E. 471 

13 Eliz. c, 5 {Fraudulent Conveyances). 
Stuemey’s Teustee V . Stueaiey 

107 L. T. 718 

1623 . 

21 Jac. 1, c. 4 {Penal Statutes), s. 3. Foebes 

t'. Samuel - - [1913] 3 K. B. 706 

21 Jac. 1, c. 16 {Lmitatgons). In re Eaggi. 
Bkass V . H. Young & Co., Ld. 

[1913] 2 Ch. 206 

s. 3. Gelmini V . Mobiggia 

[1913] 2 K. B. 549 


1679 . 

31 Car. 2, c. 2 {Haheas Corpus), s. 6. Eex v. 
Brixton Prison (Goverx'OB). Mr 
parte Stallmann - Biv. Ct. [1912] 
. 3 K. B. 424 

1689 . 

1 W. & M. sess. 2, c. 2 {BUI of Rights). 
Bowles Bank op England 

Parker J. [1913] 1 Ck. 57 

7 Anne, c. 12 {Diplomatic Privileges), 

1708. In re Eepublic op Bolivia 
Exploration Syndicate, Ld. 

Biv. Ct. [1913] W. N. 329 

1709 . ^ ^ 

4 & 5 Anne, c. 3 (otherwise called c. 16) 
{Attornment — Limitation of Actions, 
^5*c.), ss. 9, 10. Mitchell Mobley 

108 L. T. 326 

8 Anne, c. 14 {Landlord and Tenanf), ss. 6, 7. 

Lewis r. G. Davies : E. Dayhes, 
Claimant - - [1913] 2 K. B. 37 

1766 . ^ 

7 Geo. 3, c. 37 {London), s. 51. Associated 
Newspapers, Ld. London (City) 
Corporation - - - Biv. Ct. 

[1913] 2 K. B. 281 


1677 . 

29 Car. 2, c. 3 {Statute of Frauds), s. 4. 
Davys v.^Buswell [1913] 2 K. B. 47 

^ Morrell Studd & Millington 

[1913] 2 Ch. 648 

M. T. Shaw & Co. Holland 

C. A. [1913] 2 K. B. 15 

s. 7. In re COZENS. Green v. 

Brisley - - [1913] 2 Ch. 478 

In re Eaggi. Brass v. H. Younji & 
Co. - - - [1913] 2 Ch. 206 


1774 . 

14 Geo. 3, c. 78 {Fires Preve?ition, Ifet^'opolis'), 
S.83. Sinnott y. Bowden - [1912] 
2 Ch. 414 

1781 - 2 . 

• 

22 Geo. 3, c. 45 {Motm of Commons ({Con- 
tractors'' Bisgualificatum ) ). In re 

SAMUf.L - P. C. [1913] A. C. 514 

ss? 1, 2, 9. Forbes v. Samuel 




civ 

STATUTES — cantinued. 


THE* COMPLETE CUR^EN 
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i 


DIGEST, 1913r 


STATUTES — oontimed. 


1797 . 

38 Geo. 3, c, 5 {Land Tax Medemptmi)^ ss. 4, 

17, 18, 80. City of London Land 
Tax Commes. r. Centeal London Ry. 
Co. - H. L. (E.) [1913] A. C. 364 

1800 . 

39 & 40 Geo. 3, c. 98 {Aceumulatiom)^ s. 1. 

In TP, Cattell - C. A. [1913] W. K. 306 

*s. 2. In re Ceesswell. Lineham 

ii. Ceesswell - [1913] W. H. 177^ 

1801 . 

41 Geo. 3, c. 52 {House of Commons {DisqunH 

Jioathri) ), ss. 1, 6. J?a re Samuel 

P. C. [1913] A. C. 614 

P'oEBES r. Samuel [1913] 3 E. B. 706 

1802. 

42 Geo. 3, c. 116 {Land Tax Ledemptloji)^ 

ss. 8, 38. City OF London Land Tax 
Commes. v. Centeal London Ry. Co. 

H. L. (E.) [1913] A. C. 364 

42 Geo. 3, c. 119 {Gaming)^ s. 2. Baetlett r. 
Paekee . Div. Ct. [1912] 2 K. B. 497 

1808. 

48 Geo. 3, c. 55 {House Tax'), Sched. B, r. 2. 
Keith r. Governing- Body of West- 
minstee School - - C, A. [1913] 

3 K. B. 129 

1823. 

4 Geo. 4, c. CO {Lotteries), s. 41. Baetlett 
' i'. Paeeer Div. Ct. [1912] 2 K. B.497 

4 Geo. 4, c. 7G {Marriage), ss, 22, 26. Bodman 

«?. BC!5MAN - - - 108 L. T. 383 

1824 . 

5 Geo. 4, c. 83 {Vagraiicy), s. 3. Shaftes- 

bury Union (Guardians) v. Beock- 
WAY - Div. ct. [1913] 1 K. B. 159 

ss. 4, 5, 10. Rex t. Herion 

[1913] 1 K. B. 284 

1825. 

e'lJleo. 4, c. 50 {Juries), s. 34. Barker v. 
Lewis and Peat - [1913] 3 K. B. 34 

1832 . 

2 & 3 Will. 4, c, 45 {llepi’eseni ation of the 
People), s. 26. White -i’. Bown I 

[1913] 1 K. B. 78 

2 & 3 Will. 4, c. 71 {Presorwtion), Flynn n. 

Habtb - . . [1913] 2 I. R. 322 

1833 . 

3 & 4 Will. 4, c. 27 {Meal Property Limita- \ 

Horn), ss. 1, 34. In re Fox. Brooks r. \ 
Maeston - - [1913] 2 CB. 76 

ss. 7, 8, NEALL t?."?lEADLB 

107 L. T. 646 

s. 9. Mosley o. Ma^rcHELL 

[1913] W. K. 296 


1835 . 

5 & 6 Will. 4, c. 60 {Highway), s. 23, CABABfe 

n. Walton-upon-Thames U. D. C. 

H. L. (E.) [1913] W. R. 369 

S. 78. NuTTALL l\ PiGKBEING 

Div. Ct. [1913] 1 3^ 14 

r ' « 

1836 . 

6 & 7 Will. 4, c. 32 {Building Societies), p. 1. 

In re Biekbeck Peemanent Build- 
ing Sooiet;^ - C.^A. [1912] 2 CL. 183 

6 & 7 Will. 4, c. 37 (Bread), rs, 7. Pollaed v. 
Turnee - Div, Ct. [1912] 3 K. B. 625 

6 & 7 Will. 4, c. 71 {Tithe), s. 12. ECCLE- 
SIASTICAL Commes. r, Upjohn ^ 

Div. Ct. [1913] 1 K. B. 601 
6 & 7 Will. 4, c. 86 {Megistration of Births 
and Deaths), ss. 30, 31. Fragee v. 
Peagee - - - 108 L. T. 734 

6 & 7 Will. 4, c. 96 {Parochial Assessments), 
s. 1. London and Liverpool Canal ' 
Co. i\ Wigan Union *** 

Div. Ct. 11 L. 6. R. 634 

1837 . 

1 Viet. c. 26 ( s. 24. In re Ashburn- 
ham. Gaby r. Ashbuenham 

107L. T. 601 

1840 . 

3 & 4 Viet. c. 92 {Non-^arooMal Meglsters), 

ss. 6, 9. In re Woodward. Kenway 
r. Kidd - - - [1913] 1 CL. 392 

1841 . 

4 & 6 Viet. c. 38 {School Sites), Price r. 

Att.-Gen. - - - H. I. (E.) 

[1913] W. R. 337 

1842 . 

5 & 6 Viet. c. 35 [Income Tax), s. 60, Soiled. A. 

No. 3. Mullingar R. D. 0. r, Bowles 
Div. Ct, (Ir.) [1918] 2 I. R. 44 

-- — s. 60, Sched. A, Ko. 3, r. 2. Bonner 

r. Basset Mines, Ld. - 108 I. T. 704 

s. 60, Sched. A, No. 4, r. 9. In re 

Stuemey Motors, Ld. Rattray r. 
Stuemey Motors, Ld. - [1913] 

1 CL. 16 

s. 100, Sched. D. Wylie ■?;. Eccott 

Ct. Sess. 1913 S. C. 16 

s. lUO, Sched. D, Cases 1. and II, 

Scottish Sh]ee Line, Ld. r, I!I®:t»em 
Ct. Sess. 6 T. C. 91 

s. 100, Sched. D, Cases L and V. 

Egyptian Hotels, Ld. r. James 
Mitchell - - - 108 L. T. 558 

s. 100, Sched. D, Oases I., IV., and 

V. Liverpool and London and 
*' Globe Insurance Co. v, Bennett 

H. L. (E.) [1913] A. C. 610 



STATUTES. 


• ^ • 

STMVms^contmued. ISTATUmS—aontinued. 


5 &: 6 Viet. c. 35 (In,come Tax)^ s. 100, Sched. D, 
Case V. Deummond r. Collins 

[1913] 3 K B. 583 

s. 100, Sched. D, Cases Y. and VI. 

Caelisle and Silloth Golf Club v. 
Smith - - C. A. [1913] 3 K, B. 75 

— s. 102. SuGDEN V. Leeds Coe- 
• P0EA9I0N - H. L. (E.) 11 L. a. K. 662 

***'^*?i s. 108, Eex ‘V. Kensington In- 

* '^coME Tax Commes. 

« [1913] 3 K. B. m(% 

s. 131. Fuetado V. • City op 

LoNDOjf Beevveey Co. 

[1^3] W. K. 310 

. -mr- s. 116, Sched. B, r. 3 ; s. 117. 

Pickles v, Foster [1913] 1 K. B. 174 

5 & 6 Viet. c. 97 (^Limitations of Actions and 

Costs'), s. 2. House Property Co. of 
London v. Whiteman 

[1913] 2 K. B. 382 

1843 . 

6 & 7 Viet. c. 18 (Parlianictitary Voters Reyls- 

tratUni), s. 12. Crow Hilleary' 

Div.tt. [1913] 1 K. B. 385 

6 & 7 Viet. c. 96 (Lihel), s. 5. PvEX r. Trueman 

C. C. A, [1913] W. K. 198 

1845 . 

8 & 9 Viet. c. 18 (Lands Clauses Consolidation), 
s. 80. In re PiGGiN. Rr parte MANS- 
FIELD Ry. Co. - . [1913] 2 Oh. 326 

In Jones and the Cardiganshire 
C. C. - - - - 57 S, J. 374 

8 & 9 Viet. c. 20 (Ilalhoays Clauses Consolida- 
tion), ss. 77 — 85. Howley Park Coal 
* and C annul Co. v. London and 

North Western Ry. Co. 

H. L. (E.) [1912] A. C. 11 

s. 90. Independent Newspapers, 

Ld. r. Great North J5bn Ry. Co. 

[1913] 2 I. E. 265 

s. 115. Metropolitan* Water 

Board v. Bunn - - C. A. [1913] 

3 K. B. 181 

8 &; 9 Viet. c. 109 (Gaminy), s. 17. Eex v. 

Brixton Prison (Governor). Rx 
parte Sjoland and Another 

Biv. Ct. [1912] 3 K, B. 568 

Rex x. Brixton Prison (Governor). 
Rx parte Stallmann 

Biv. Ot. [1912] 3 K. B. 424 

• 1846 . 

&" 10 Viet. c. 66 (Poor Remoml), s. 1. 
Ormskirk Union Lancaster 
Union - Biv. Ct. 10 L. G. B. 1041 

ss. 1, 3. Tewkesbury Union t-. 

Upton-on-Severn Union - Biv. Ct. 

[1913] 3 K. B. 475 

9 & 10 Viet, c, 93 (Fatal Accidents), ss.JL, 2. 

Tape Vale Ry, Co. %\ Jenkins 

H. L. (E.) [1913] A. C. \ 


1847 . 

10 &: 11 Viet. c. 11 (Dlarhets and Fairs 
Clauses Act, 1817), s. 13. Lambert r. 
floWE - - - [1913] W. N. 289 

10 &; 11 Viet. c. 15 (Gasworhs Clauses), s^. 6, 7. 
ScHWEDEE 0. Worthing Gas Light 
AND Coke Co. (No. 2) [1913] 1 Ch. 118 

10 &: 11 Viet. c. 16 (Commissioners Clauses), 
s. 65. Rex (Casey) ^^^RiLEE U. U. C. 
Biv. Ct. (Ir.) [1913] 1 I. E. 59 

10 &: 11 Viet. c. 17 (Water worlis Clauses), 
ss. 6, 28, So. Harp UR v, Swansea 
Corporation - - H, L. (E.) 

[1913] A. C. 597 

ss. 13, 72, 71. South-West 

' Suburban Water Co. r. Hardy 

Biv. Ct. 77 J. P. 283 

ss. 11, 19, 50, 53. Postmaster- 

Gen. r. Nenagh U. D. C. 

[1913] 1 I. E. 238 

ss. 71, 85. Metropolitan Water 

Board v. Bunn - - C. A. [1913] 

3 K. B. 181 

10 cV 11 Viet. c. 27 (Harhours, Boclts, and Piers 
Clauses), ss. 81, 82. Port of LOxN'don 
Authority i\ Cairn Line of Steam- 
ships, Ld. - . [1913] 1 K B. 197 

10 & 11 Viet. c. 81 (Towns Improvement), s. 75. 
Eex V. Cork (Recorder) 

Biv. Ct (Ir.) [1913] 2 I. E. 35 

10 & 11 Viet. c. 89 (Town Police Claic^es), 

s. 21. Uuddeeidge r. Rawlings 

Biv. Ct. 11 L. a. B. 513 

s. 28. Openshaw ji^PiCKEiyaffG 

Biv. Ct. 11 L. G. E. 142 

1848 . 

11 & 12 Viet. c. 13 (Summary Jurisdiction'), 

s. 11. Kay V. Kay 

Biv. Ct 108 L. T. 813 
Matthews v. Matthews 

Biv. Ct. [1912] 3 K B. 91 

Metropolitan Water Board i’. Bunn 
C. A. [1913] 3K.^. 181 

s. 11. Davis i\ Morton 

Biv. Ct. 108 L. T. 677 

1849 . 

12 & 13 Viet. c. 15 (Quarter Sessions), ss. 5, '6. 

Rex v. Spokes. Rx parte Buckley 
Biv. Ct. 23 Cox, C. C. 140 

12 &: 13 Viet. c. 108 (Joint StoeJi Companies), 
s. 1, Dunbar v. Harvey 

[1913] 2 Ch. 530 

• 1852 . 

15 &; 16 Viet. c. 81 (County Bates), ss. 22, 26. 
Glajviorgan C. C. y, Barry Over- 
seers - - Biv. Ct. 108 L. T. 118 

s. 26. Associated Newspapers, 

Ld.%. London (City) Corporation 
Biv. Ct. [1913] 2 K, B. 281 



cvi THE COMPrLETE 
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-STATUTES — continued. 

1853. 

16 & 17 Viet. c. 34 QIncome Tax')., s. 2, 
Sched, D. American Thi{C2Ad Co. 

Joyce - - H. L. (E.) 108 L. T. 363 

Drummond r. Collins 

[1913] 3 K. B. 583 

Liverpool and London and Globe 
iN&uirANCE Oo. /•. Bennett -H. L. (E.) 

[1913] A. C. 610 

Macpherson k Go. Moore ^ 

6 T. C. 117 

Wylie v. Eccott 

Ct. Sess. 1913 S. C. 16 

■ s. 40. In re Sturmey Motors, Ld. 

Battray V. Sturmey Motors, Ld. 

[1913] 1 Ch. 16 

s. 54. Gould v. Curtis 

C. A. [1913] 3 K. B. 84 

16 & 17 Viet. c. 51 QSucaession Bntj/), s. 24:. 
Att.-Gen. c. Peek 

C. A. [1913] 2 K. B. 487 

16 & 17 Viet. c. 119 (^JBetting), s. 1. DAvis 
u Morton - - ' Biv. Ct. [1913] 

2 K. B. 479 

Lee t. Taylor & Gill 

Div. Ct. 23 Cox, C. C. 220 

s. 3. Hex r. Fisher ( Daniel) 

C. C. A. 9 Cr. App. R. 164 

16 & 17 Vict.'c. 137 iCharltahU Trusts), s. 24. 

In re HOWARD St. Congregational 
Chapel, Sheffield [1913] 2 CH. 690 

1854. 

17 & 18 Viet. c. 31 QUailwag and Canal 

7'mjfie), s. 7. Western Electric Co., 
Ld.’ r. Great Eastern Ky. Co. 

Biv. Ct. [1913] 3 K. B. 15 

17 k 18 Viet. c. 38 (^(iaming Houses), s. 4. 

Morris r. Godfrey 

Biv. Ct. 23 Cox, C. C. 40 

1855. 

18 & 19 Viet. c. 120 (^Metropolis LocnlManage- 

nient), s .-^. 83, 85, 250. Kershaw* v. 
Smith (Alfred John) k Co. 

Biv. Ct. [1913] 2 K. B. 466 

18 & 19 Viet. c. 124 (OharitaMe dVusts), 

8. 29. In re HOWARD St. CongRE- 
oational Chapel, Sheffield 

[1913] 2 CH. 690 

1856. 

19 k 20 Viet. c. 97 (Mercantile Laio Amend- 

■ment), s. 5. In re A Debtor (No. 14 
op 1913) - - [2913] 3 K. B. 11 

19 & 20 Viet. c. 120 (Settled ’^Estates), ss. 23, 
24, 25, Hopkinson t. Eichardson 

[1913] 1 CH. 284 


OUEEEN^ DIGEST, 1913. 

I STATUTES — continued. 

1857. 

20 k 21 Viet. c. 43 (Summary Jurisdiction), 
s. 2. Huibh V. Liverpool JJ. 

[1913] W. H. 289 

Wills v. McSherey 

Biv. Ct. [1913] 20 

20 k 21 Viet. c. 77 (Court of Prolate), SjJZA- 
In re Drawmer’s liSTATB 

10fl.Tr732 

ss. 75. 7;^ 78. iIewson r. Shelley 

^ [1913] 2 CH. 384 

20 &; 21 VKit. c. 85 (Matrimonial Causes), ss. 2, 
6, 22, 46. Scott v. Scott 

H. L. (E.) [1913] A. A 417 

s. 28. Studley r. Studley 

[1913] P. 119 

s. 31. Pears v. Pears 

C. A, 107 L. T, 605 
WOLTBRECK V. WOLTERECK 

[1912] P. 201 ' 

s. 45. Loeaine V. Loraine and 

Murphy - - C. A. [1912] P. 222 

1858. 

21 & 22 Viet. e. 106 (Government of India). 
In re Samuel - P- C. [1913] A. C. 614 

1859. 

22 & 23 Viet. c. 61 (Matrimonial Causes), s. 5. 
Loraine v. Loraine and Murphy 

C. A. [1912] P. 222 

1861. 

24 k 25 Viet. c. 10 (Admiralty Court), s. 6. 
The “ Cap Blanco ” - [1913] P. 130 

24 k 25 Viet. c. 55 (Poor Bemoval), s. 3. Pad- 
dington Guardians u. St. Matthew, 
Bethnal Green, Guardians 

C. A. [1913] 1 K. B. 508 

24 k 25 Viet. c. 70 (Locomotives), s. 6. Sharp- 
ness New Docks and Gloucester 
AND Birmingham Navigation Co. v. 
Worcester Corporation 

[1913] 1 K, B. 422 

24 k 25 Viet. c. 96 (Larcenif), s. 5. Bex r. 
Edwards C. C. A, [1913] 1 K. B. 287 ; 

8 Cr. App. E. 128 

s. 80. Hex v. Davies 

C. C. A. [1913] W. N. 56 

s. 90. Kbx V. Graham 

G. C. A. 8 Cr. App. 1^149 

24 & 25 Viet. c. 97 (Malicmcs Damage), s. 22. 
Duchesne v. Finch - Biv. Ct. 

10 L. Q. E. 669 

24 & 25 Viet. c. 98 (Forgery), s. 38. Rex v. 
Howsr - - - 7 Cr, App. E. 103 

*24 & 25 Viet. c. 100 (Offences Agamst the Per- 
son), s. 52. Rex v. Stephenson 

C. C. A. [1912] 8 K,B. 341 



. • sta'^otes. 
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STATOTES — conti)LUed. 

1862 , 

25 & 26 Viet. c. 89 {Comjyanies)^ s. 4, 81. 
Bunbae y. Haevey 

C. A. [1913] 2 Ch. 630 

s. 9, sub-s. 4 ; ss. 14, 71. I 7 i re 

f EEMIJR UxNEERWEITING ASSOCIA- 
TION, - Biv. Gt. [1913] 2 Oh. 81 

9^ sub-s. 4, s. 23 ; Sched. II., 

• ■‘Bonn B. In re Premier Under- 
writing ^Association, Lb. (No. 2^.4 
Cory’s Case - [1913.] 2 Ch. 29 

Schecl I., Table ^ A., cl. 57. Star 

Steam Laundry Co. v. ITukas 
^ [1913] W. N. 39 

25 & 26 Viet. c. 102 {Metrojyolu ManagenmiC). 
ss. 75, 76. Globe v. London C. C. 

Biv. Ct. 11 L. G.E. 410 

25 & 26 Viet. c. 103 (^Union Assessment Com- 

mittee)^ s. 18. Rex r. Recorder of 
Bristol. Ux parte 'B bistots Water- 
works Co. Biv. Ct. [1913] 3 K, B. 104 

1863 . ^ 

26 & 27 Viet. c. 93 (Wateriooydts Clauses), s. 21. 

Metropolitan Water Board v. 
Bunn - C. A. [1913] 3 K B. 181 

26 & 27 Viet, c, 92 {Uallwaij Clauses), s. 38. 
Great C&ntral Ry. Co. i\ Midland 
Ry. Co. - - . [1913] W. N. 294 

26 & 27 Viet. c. 112 {Telegraph), s. 12. Post- 

master-General v. Hendon U. B. C. 
Ey. & Can. Com. [1913] 3 K. B. 451 

1864 . 

27 & 28 Viet. c. 39 {Ujiion Assessment Com- 

mittee), s. 1. Rex V. Recorder of 
Bristol. Ux parte Bristol Water- 
works Co. - - Biv. Ct. [1913] 

3 K. B. 104 

27 & 28 Viet. c. 47 (Penal Servitude), ss. 4, 9, 
PvEX 1^. PwABJOHNS 

C. C. A. [1913] 3 K. B, 171 
27 A 28 Viet. c. 101 ss. 47, 48, 53. 

Hoare V. Kingsbury U. B. C. 

• [1912] 2 Ch. 452 

1866 . 

29 Viet. c. 31 (Supcraiinuntion (Metrojwlis) ). 

ss. 1. 4. Webster v. Metropolitan 
Water Board - 10 L. G. E. 1025 

1867 . 

30 & 31 Viet. c#27 (Paihcay Comjfanies), s. 4. 

^ ^ In re FRESHWATER, Yarmouth and 

Newport Ry. Co., Ld. 

[1913] W. N. 184 

30 & 31 Viet. c. 102 (Eej) resent ation of the 
People), ss. 3, 7. Havercroft v. 
Bbwey - Biv. Ct. 11 L. G. E. 28 

— s. 7. Crow v. Hilleary 

Biv. Ct. [1913] IK. B«885 

Bex i\ Roberts - - C. A. [1913] 

W. N. 20T 


STATUTES — continued. 

30 & 31 Viet. 0. 131 (Companies), s. 25. In re 
Wilkinson Sword Co., Ld. - [1913] 
W. N. 27 

% 

30 & 31 Viet. c. 135 (Peclesiastical Fees). 

Archdeacon op Exeter v. Green 
[1918] h 21 

1868 . 

31 (fc 32 Viet. c. 40 (Pa7-tltlon)fS. '4. FARRELL 

r. Bonnelly - C. A. (Ir.) [1913] 1 

I. E. 50 

Prendergast V. Mongan 

[1913] 1 1. E. 321 

s. 8. Hopkinson V. Richardson 

[1913] 1 Oh. 284 

31 & 32 Viet, c, 71 (^Coimty Coiuis Admiralty 

lurisdiction), s. 3, sub-s. 3. The 
“ Upcernb ” - Biv. Gt. [1912] P. 160 

1869 . 

32 k 33 Viet. e. 14 {Peve7me), ss. 18, 19. Lon- 

don C. C. v. Allen 

Biv. Ct. [1918] 1 K. B. 9 

ss. 18, 19, 27. Plumbers’ Co. t\ 

London G. C. 

Biv. Ct. 11 I. G. E. 480 

32 k 33 Viet. e. 19 (Sta7i7iarles), ss. 2, 3. 
Bunbar i\ Harvey 

C. A. [1913] 2 Ch. 530 

32 k 33 Viet. e. 41 {Poor Hate, Assess77ie7it and 
Collectio7i), ss. 3, 4. Rex v. Roberts 

C. A. [1913] W. N. 207 

ss. 3, 4, 19. Havercroft r. 

Dewey - - Biv. Ct. 11 L. G. E. 2^ 

32 & 33 Viet. c. 46 (fAffnmtlsff'^mi). 
OLPHERTS %\ CORYTON 

[1913] I. E..211 

32 k 33 Viet. c. 51 {County CoU7'ts Ad77ii7‘altiJ 
Jurisdiction), s. 4. The “ Upcernb ”* 
Biv. Ct. [1912] P. 160 

32 k 33 Viet. e. 62 {Debtors), s. 5. hire Oox- 
Singlair. Ex parte Jones 

[1913] W. -N. 263 

32 & 33 Viet. e. 67 ( Valuatiort {Meh'o'^ilis)), 
ss. 43 — 47. Metropolitan Water 
Board x. Phillips - H. B. (E.) 

[1912] A. C. 86 

s. 47. Rex r. Islington Assess- 
ment Committee. Ex parte London 
0. C. - - - [1913] W. H. 361 

Sched. HI. Consolidated Lon- 
don Properties v. St. Marylebone 
• Assessment Committee 

C. A. [1913] 3 K. B. 230.„ 

32 & 33 ^ict. e. 71 {Ba7i'knq)toy), ss. 125, 126. 

In re Laye. Turnbull v. Laye 

[1913] 1 Ch. 298 

1870 . 

33 k 34 V^et. c. 4‘ {Picome Tax Assessme7it), 

s. 1. Bowles v. Bank of England 
[1918] 1 Ch. 57 
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THE COMPLETE OUBllENT DIGEST, 1913. 


STATUTES — Gontimed. 


STATUTES — continued* 


33 & 34 Viet. c. 28 {SoUcito7's)^ s. 1. BAY i\ 
Newton - C. A. [1913] 1 K . B. 249 

33 & 34 Viet. c. 35 (Apportimmenf), ss. 2, 5. 
In re White, Theobald White 

[1913] 1 Oil. 231 

, 33 & 34 Viet. c. 52 {Eoiti'aditiori^^ ss, 2, 3. 
Bex V , Governob op Bbixton Prison 
[1913] W. N. 302 

33 & 34 V»Gt.':?e. 71 {National Deht)^ ss. 14, 15. 
Bowles r . Bank of England 

[1913] 1 Cli. bT ' 

33 & 34 Viet. c. 75 QEleme7ita)‘y Edmcaiiori). 

s. 74. Hares r. Curtin 

Div. Ct. [1913] 2 K. B, 328 

1871. 

34 & 35 Viet. e. 31 (Trade Vnioii)^ ss. 4, 6, 13. 

Parr r . Lancashire and Cheshire 
Miners’ Federation 

[1913] 1 CF. 366 

1872. 

35 & 36 Yict. c. 65 (Bastardy Laws Amend- 

ment '), ss. 3, 4. Healy V . Wright 
Div. Ct. [1912] 3 K. B. 249 

8, 4. Matthews r . Matthews 

Div. Ct. [1912] 3 K. B. 91 

■ Mash r. Barley - [1913] W. H. 287 

1873. 

36 & 37 Viet. c. 48 (Beyidatlon of Hallways), 

s. 14. Dublin and Manchester 
Steamship Co. r. London and North 
Western By. Co. 

Ey. & Can. Com. 108 L. T. 122 

36 & 37 Viet. c. 66 (Judicature), s. 25, sub-s. 6. 
Denney v. Ooniclin 

[1913] 3 K. B. 177 

s. 25, sub-s. 6 ; s. 89. Plant r. 

Collins ; Deeley, Claimant 

[1913] 1 K. B. 242 

s. 47. Scott r , Scott - H. L. (E.) 

[1913] A. C. 417 

^ s. 100. Johnson r . Eefuge 

Assurance Go., Ld. - C. A. [1913] 

1 K. B. 259 

1874. I 

37 & 38 Viet. c. 57 (Tteal Property Limita- 
tmi). In re 'E Ami. BRASS r.H. Young 
& Co. - - - [1918] 2 Cb. 206 

s. 2. Neall V. Beadle - 107 

D. T. 646 

s . 3. McMahon v. Hastings 

[191S] 1 1. B. 395 


1875. 


38 & 39 Viet. c. 55 (Public Health), ss. 4, 13, 

15, 16, 17. Phillimorb Watford 
B. D. 0. - - - [1913] 2 Ob. 434 

ss. 4, 157. Kirby r . Paignton 

U. D. 0. - - - [1913],1ii;^3S7 

s. 112. Butchers’TSidb, Skin , 

Wool Co. - y. Seaoome - Div. Ct. [1^] 

2"K. Br401 

ss. 144, lp4, 17^3, 174. Hoare 

KingsburyU. D. C. [1912] 2 Cb. 452 

s. 150. Mayor of Bolton r. Scott 

" G. A. 11 L. G. B. 352 


s. 155. Att.-Gen. r. Parish^' 

[1913] 2 Cb. 444 

s. 159. James v. Tudor 

Div. Ct. 11 L. G. B. 452 

s. 174. Douglass r . Rhyl XJ. D. C. 

[1913] 2 Cb. 407 

s. 211, sub-s. 1 (b). Tottenham' 

U. D. 0. V. Metropolitan Electric 
Tramways, Ld. - - - H. L. (E.) 

[1913] A. C. 702 

s. 308. Lingke r . Christchurch 

Corporation - - C. A. [1912] 

3 K. B. 595 


38 & 39 Viet. e. 63 (Sale of Food and Bruys), 
s. 6. Anderson Bbitcher 

Div. Ct. SO T. L. B. 78 

Marshall r . Skett 

Div. Ct. 11 L. G. B. 259 
Preston r. Bed'fern - Div. Ct. 10 
I.G. E. 717 

Scott r . Jack - Ct. Just. (Sc.) , 
1912 S. C. (J.) 87 
AVilliams r . Friend - Div. Ct. [1912] 

2 K B. 471 

ss. 6, 12, 13, 14. Boss ■?’. Helm 

Div. Ct. 3 K. B. 462 


ss. 6, 14. Davies r. Burrell 

Div. Ct. [1912] 2 K. B. 243 

ss. 6, 25. Jackling r . Carter 

^ Div. Ct. 10 D. G. B. 632 

s. 20. Retail Dairy Oo., Ld. r , 

Clarke - - [1912] 2 K. B. 388 

s. 25. Plowright r . Burrell 

Div. Ct. [1913] 2 K. B, 362 

38 & 39 Viet. c. 86 (Ccnsyniricii and Protectmi 
of Prope7lu ), s. 7. Young r . Peck 

Div. Ct. 22 Cox, C. 0, 270 

ss. 7, 9. ItEX v . Mitchell 

(Olitherob JJ.). Fic panic LivSTSEY 
Div. Ct. [1913] 1 K B. 661 

1876. 


■ s. 8. In re Fox. Brooks v, 

Marston - - ^[1918] 2 Cb. 76 

37 & 38 Viet. c. 62 (Lifayits Belief ). Stocks 
Wilson [19^3] 2 B. B. 236 

37 & 38 Viet. c. 68 ( Solicitor ' s ), s. 12. Brown 
i \ Barber - 0. A. [1913] 2 K B. 563" 


39 & 40 Viet. e. 17 (Partition), s, 6. HOPKiN- 
soN r. Richardson - [1913] 1 Cb. 284 

s. 7, Farrell -t. Donnelly 

^ C. A. (Ir.) [1918] 1 I. B. 50 

I^RENDEEGAST V. MONGAN 

[1913] 1 1. B. 321 



STATUTES. cix 


SSPATtJTES — continued. 

39 & 40 Viet, c, 22 (^Trade Union), s. 8. Paee 
V. Lancashire and Cheshire Miners’ 
Federation - - [1913] 1 Cii. 366 

39 & 40 Viet. e. 61 (Divided Faj'islies and 

Poor Law Ameyidment), s. 34. OsMS- 
KTEK Union v. Lancaster Union 

Div. Gt. 10 L. a. E. 1041 

Tewkesbury Union v. Upton-on- 
Severn Union - - - Div. Ct. 

3 K. B. 475 

— „ . — ss.» 34, 35. Paddington <^u^r- 
DiANs V. Sl>. Matthew, Bethnal 
Green, Guardians - ’ C. A. [1913] 

• 1 K. B. 508 

^ 1877. 

40 & 41 Viet. c. 18 (Settled Dvtates), ss. 34, 35, 

36. Hopkinson c. Eichaedson 

[1913] 1 Ch.284 

s. 45. In re Browne’s Estate 

[1913] 1 L E. 165 

1878. 

41 & 42 Viet. c. 16 (Customs and Inland 

Revenue), s. 12. Scottish Shire Line 
Ld. V. Let HEM - Ct. Sess. 6 T. C. 91 

41 & 42 Viet. c. 26 (Parliamentary, ^'c. 
Beghiration), s. 14. Havercroft r. 
Dewey - - Div. Ct. 11 L. G-.E. 28 

41 & 42 Vic!, c. 31 (Bills of Sale). Stocks v. 
Wilson - - * [1913] 2 K. B. 235 

41 & 42 Viet. c. 32 (Metropolis Building), s. 12. 
London v. Corporation op the Hall 
op Arts and Sciences 

[1813] W. N. 285 

41 & 42 Viet. c. 33 (Dentists), s. 3. Eobeet- 
soN V. Hawkins - Div. Ct. [1913] 
1 E. B. 57 

41 & 42 Viet, c. 38 (Innlieepers), s. 1. Ches- 
HAM Automobile Supply, Ld. v. 
Beresfoed Hotel (Birch ington), 

Ld. . - - 29T. L. E. 584 

41 & 42 Viet. c. 77 (Highways and Locomotives 

{Amendment)), s. 23. Ledbury B. D. C. 
V. CoLWALL Park Quarries Co. 

^ 108 L. T. 1002 

Morpeth K. D. C. v. Bullocks Hall 
Colliery Co. - [1913] 2 K. B. 7 

WiNDLESHAM U. D. C. V. SEWARD 

Div. Ct. 11 L. G. E. 324 

1879. 

42 Viet. c. 11 (Bankers'' Books), s. 7. Rex 

V. B%nd - Div. Ct. 29 T. L. E. 635 

* 42 & 43 Viet. c. 49 (Summary Jurisdiction), 

s. 6. Rex V. Leach. Ex parte 
Fritchley Div. Ct. [1913] 3 K B. 40 

s. 17. Davis v. Morton 

Div. Ct. [1913] 2 K. B. 479 

s. 33. Huish v. Liverpool JJ. 

[1913] W. Sr. 289 

s. 54. Matthews v. MATf hews 

Div. Ct. [1912] 3 K. f. 91 


STATt?TES — contiftued. 

I 1880. 

43 & 44 Viet. c. 19 (Taxes Management), s. 52. 
Rex V. Kensington Income Tax 
% COMMRS. - [1913] 3 K. B. 870 

s. 37, sub-s. 7. Rex v. Brixton 

Income Tax Commrs. - • Div. Ct. 

29 T. L. B. 712 

s. 59. Furtado V. City of Lon- 
don Brewery Co*- JISIS] W. 2C. 310 

— s. 86. MacGregor v. Clamp & Son 

[1913] W. K. 342 

43 & 44 Viet. c. 45 (Criminal Law Amend- 
ment), s. 2. Rex v. Stephenson 

C. G. A. [1912] 3 K. B. 341 

43 & 44 Viet. c. 47 (Groiimd Game), s. 6. 

Leeworthy v. Rees - - Div. Gt. 

77 J. P. 268 

1881. 

44 & 45 Viet. c. 41 (Conveyancing and Law of 

Property), s. 4. In re Finnemor’s 
Estate - C. A. (Ir.) [1913] 1 1. E. 130 

s. 6. Lewis v. Meredith 

[1913] 1 Ch. 671 

s. 7^ sub-s. 1 («). Eastwood 

Ashton - - [1913] 2 Ch. 39 r 

C. A. [1913] W. H. 325 

s. 23, sub-s. 3. Sinnott v. Bowden 

[1912] 2 CE. 414 

s. 23, sub-s. 2. Stamford, Spalding 

AND Boston Banking Co. v. Keeble 
[1913] 2 Ck. 96 

s. 43. In re Cooper. Cooper v. 

Cooper - - - [1913] 1 Ciu^350 

44 & 43 Viet. c. 44 (Solioif^T^ *Ii^wml1teration), 
s. 2, sub-ss. (a), (c), Sched. I., Part I., 
r. 2 ; Sched. 11. In re Stead. Smith 

r. Stead - - [1913] 1 Ck. 240 

s. 8, sub-ss, 1, 4. Ray v. Newton 

C. A. [1913] 1 K. B. 249 

44 & 45 Viet. c. 62 (Veterinary Suryeons), s. 17, 

sub-s. 1, Royal College of Yete-^ 
binary Surgeons v. Kennard 

[1913] W. H. 286 

1882 . * 

45 &; 46 Viet. c. 38 (Settled Land), vS. 2, sub-ss. 1, 

6, 8 ; s. 38. In Gordon and Adams’ 
Contract. In re Pritchard’s 
Settled Estate - [1913] 1 Gh. 561 
s. 4, sub-s. 3 ; ss. 5, 20, sub-ss. 1,2; 

s. 55, sub-s. 2. In re Riggs-Atkinson 
AND Ryan’S Contract 

[1913] 1 1. E. 125 ^ 

ss. 6, 11, 58, sub-ss. 1 (ii.). Jn re 

Hanbury’s Settled Estates _ _ 

• [1913] 3 Ch. ser* 

g. 11. iti re Rayeb. Rayer v. 

Rayer - - - [1913] 2 Ck. 210 

s. 21, sub-ss. (iiiOi (^0 ; s. 25, sub^s. 

(xvii.), (xviii.) ; s. 26. In re Earl de 
^A Ware’s Gooden Beach Settled 
Estate - - C. A. [1913];2iCk. 142 



cx 


THE OCTMPLBTB OUEEBN-T d|3BST, 1913. 


STATUTES— 

4f^ k 4G.Vict. c. 88 {Settled 22, 

sub-s. 5. In re Mokckton‘’s Settle- 
ment - - - [1913] 2 Ch. 636 

s. 25, sub-ss. (xix.), (xz.). re 

Hanbuey’s Sjsttled Estates ’ 

[1913] 1 CE. 50 

1 — ss. 31, 51. In re Simpson. Claeke 

Simpson - - [1913] 1 Cli. 277 

s. 30. In re Wilkie’s Settle- 

MBNT ' *1 - [1913] W. N. 298 

s. 39, siib-s. (i.). In re. Johnson’s 

Settled Estates - [1913] W. H. 222 

s. 53. In re Dealtey. Daven- 
port i\ Dealtey - [1913] W. N. 138 

45 & 46 Viet. c. 43 {Bills of Sale). Stocks r. 
Wilson - - ‘ [1913] 2 K. B. 235 

s. 12. London and Provinces 

Discount Co. v. Jones - Div. Ct. 

[1913] W. 310 

45 & 46 Viet. c. 50 {Munuupal Corporations)^ 
ss. 139, 140 ; Sched. V. SUGDEN v. 
Leeds Corporation - H. L. (E.) 

11 L. G. it. 662 


45 & 46 Viet. c. 56 {Bleetrlo IjlgHlng)^ ss. 11, 
19. London Electric Supply Cor- 
poration, Ld. r. Westminster Elec- 
tric Supply Corporation, Ld. 

H. L. (E.) 11 L. G. E. 1046 

45 (Sc 46 Viet. e. 61 {Bills of E.vchange)^ ss. 20, 
55, 56. M. T. Shaw k Co. -y. Holland 
[1913] 2 K. B. 15 

ss. 25, 82. ]\l0KLS0N r. London 

County and Westminster Bank 

18 Com. Cas. 137 

^^Vr3{^''^b-S. 2, llOBINSON r. Benkel 

29 T. L. E. 475 


— s. 79. Meyer (E.) k Co., Ld. c. 
SzE IlAi Tonc Banking and Insur- 
ance Co., Ld. - P. C. [1913] A. C. 847 


1883. 

46 k 47 Viet. e. IS {dfnnlclpal Corporations). 
Cross Eix - Biv. Ct. 11 L. G. E. 151 

46 & 47 Viet. c. 52 (BanUniptcy), ss. 4, 
sub-s. 1 Qj), 47, 49. Stuemey’s Trus- 
tee V. Sturmey - - 107 L. T. 718 

S. sub-s. 1 (g). In re Renison. 

Biti parte Greaves - [1913] 2 K. B. 300 

In re A Debtor (No. 211 of 1912) 

C. A. [1912] 2 K. B. 533 

In re A Debtor (No. 837 of 1912) 

C. A. [1912] 3 K. B. 242 

In re Miller. Bx parte Furniture 
AND Fine Arts Eepositories^ 

C. A. [1912] 3 K. B. 1 

— ^ s. 4, sub-s. 1 {h) ; s. 1 48, In re 

Midgley - - Div. Ct. 108 I. T. 45 


“ s. 7, sub-ss. 2, 3. In re Newey. 
Ese yarte Whiteman 

Div. Ct. 107 L. T. 832 


STATUTES — continued. 

46 k 47 Viet. c. 52 {Bankruptcy), ss. 20, 105. 

In re Arthur Williams k Co. 
parte THE Official Ebceiver 

[19131 2 E. B. 88 

ss. 20, 115. In re Fisher k Sons 

[1912] 2 K B. 491 

s. 27. Bi re AsH. Bm parte 

[191^ W. N. 375 

s. 30. In re BONACINA. Le 

Brasseur V. Bonacina 

^ ^C. A. ^1912] 2 Ch. 894 

Sr 43, sub-s. 1 {h) ss. 47, 49. 

Sturmey’s Trustee v. Sturmey 

" 107 L. T. 718 

s. 44. In re Cotton. Bx pan^'^ 

Cooke - - C. A. 108 L. T. 310 

s. 44, sub-s. (iii.). In re Watson. 

Bx paHe Schipper - C. A. 107 L. T. 783 

s. 45. In re Godding. Bx parte 

The Trustee - [1913] W. N. 374 

s. 47. In re Hart. Bx parte 

Green - C. A. [1912] 3 K B. 6 

ss. 47, 49. Jn re Shrager 

108 L. T. 346 

— s. 48. In re EziMSAY. Bx parte 

Deacon - - [1913] 2 K. B. 80 

s. 49, Xn re Teai^E. Bx parte 

Blackburn 

Div. Ct. [1912] 2 K. B. .387 

s. 52. Baylis V. Bishop op 

London - C. A. [1913] 1 Ch. 127 

g, 5(L In re Spink. Bx parte 

Slater 

108 L. T. 572 ; [1913] W. N. 106 

s. 105. In re Arthur Williams 

k Co. Bx parte The Official Ee- 
CEIVER - - C. A. [1913] W. N. 24 

s. 115. In re The Debtors (No. 21 

of 1912). Bx parte The Petitioning 
Creditors - Div. Ct. 107 L. X. 624 

Sched. IL, r. 18. In re Kent 

County Gas Light and Coke Co. 

Neville J. [1913] 1 Ch. 92 

1884. 

18 Viet. c. 3 {Representation of the People)^ 
s. 9 and Sched. Havbrcropt r. 
Dewey - - Div. Ct. 11 L. G. E. 28 

47 k 48 Viet. c. 68 {Matrimonial Causes)., s. 2. 

CLUTTERBUCK i*. CXjUTTf3RBUCK 

[1913] W. N. 

47 & 48 Viet. c. 72 {Disused Burial Orouyids). 
s. 5. In re Howard Street Congre- 
gational Chapel, Sheffield 

[1913] 2 Ch. 690 


1885. 


48 Viet. c. 15 {Reglstratmi). Havercroft 
>0. Dewey - Div. Ct. 11 L. G. E. 28 



STATUTES. cxi 


STATUTES — coiitinued. 

48 & 49 Viet. c. 51 (Customs and Inland 
Bewmie), s. 11. xMasons op Scotland 
(Geand Lodge) r. Inland Eevenue 
COMMES, - Ct. Sess. 6 T. C. 116 

ss. 11, 12. Att.-Gen. V. London 

(City) Coepoeation 

C. A. [1913] 2 K. B. 497 

4? & 49 Viet. e. 69 (Criminal Law Amend- 
^ ment)^ s. 2, sub-s. 1. Pi-EX v. Saeah 

• • Jones - - C. C. A. 23 Cox, C. C. 48 

s. 2,^ub-s. 2. Rex r. O’Connoe ^ 

C:^. A, [1913] 1 K. B. 557 

s. t. Rex V. Cawtheon 

C. C. A. [1913] 3 K. B. 168 

ss, 4, 5. Rex v. Chapman 

C. C. A. 29 T. L. E. 117 

s. 5. Rex 'd. Peobets 

C. C. A. 8Cr. App. E. 113 

s. 5, sub-s. 1. Rex r. Caegill 

C. C. A. [1913] 2 K B. 271 

s. 13, sub-s. 1. Caldwell t\ Leech 

Div. Ct. 77 J. P. 254 

1887. 

50 & 51 Viet, e. 15 (Customs and Inland' 
Ilemme), s. 4. Hals i\ Moeeis A 
Sons, Ld. - - [1913] W. N. 288 

50 &: 51 Viet. e. 21 (Water Companies'), ss. 4, 5. 
South-West Suburban Water Co. 
c. Hardy - Div. Ot. 77 J. P. 283 

50 & 51 Viet. c. 27 (2Iarhets and Fairs — 

• Weighing of Cattle), s. 4. Knott r. 
Stride - Div. Ct. 11 D. G. B. 534 

50 & 51 Viet. c. 43 (Stannaries), ss. 2, 3, 28. 
Dunbar r. Harvey 

C. A. [1913] 2 Ch. 530 

50 & 51 Viet. c. 58 (Coal Wines), s. 51. COL- 
BECK Whitwham - - Div. Ct. 

23 Cox, C. C. 50 

50 & 51 Viet. e. 71 (Coroners), s. 6. Fx parte 

The Att.-Gen. - Div. Ct. 29 T. L. R. 199 


1888. 

51 & 52 Viet, e. 25 (Ballwag and Canal Traffic), 
s. 17, sub-ss. 1, 2, 5. National Tele- 
phone Co. t*. H.M.'s Postmaster- 
General - H. L. (E). [1913] A. C. 546 

s. 33, sub-s. 5. Dublin & Man- 
chester Steamship Co. v. London 
AND North Western Ry. Co. 

B-y. & Can. Com. 108 L. T. 122 

51 & 52 Viet. e. 41 (Local Government), s. 32, 
sub-s. 3 (h). North Riding OP Voek- 
shire C. C. V. Middlesbrough 
B. C. - - - [1913] 1 K B. 93 

s. 68. Associated Newspapers, 

Ld. V. London (City) CoRPORxfriON 

Div. Ct. [1913] 2 K. B. 281 


ST ATdAiS-— ihd. 

51 & 52 Viet. c. 43 (County Courts), s. ^5. 
I Buckley & Beach %\ National 
Electric Theatres, Ld. 

[1913] 2 K. B. 277 

? ss. 72, 164. Bates v, Gordon 

Hotels, Ld. - [1913] 1 K B. 631 

s. H3, Hudsons, Ld. \\ De 

Halpert - Div. Ct. 108 L. T. 416 

s- 118. Bell y. Girdlbstone 

Div. Ct.tm3]2K B. 225 
House Property Co. op London r. 
Whiteman Div, Ct. [1913] W, N. 130 

s. 126. Challis r. Watson 

[1913] 1 K. B. 547 

ss. 156, 157. Plant r. Collins 

Deeley, Claimant [1913] 1 K. B. 242 

s. 160. Lewis v. G. Davies ; E. 

Davies. Claimant 

[1913] 2 K. B. 37 

51 & 52 Viet. e. 52 (Buildings in Streets), s. 3. 
Sunderland Corporation v. Charl- 
ton - - Div. Ct. 11 L. G, B. 484 

51 & 52 Viet. c. 59 (Trustee), s. 1, sub-s. 3 ; 
s. 8. In re Blow. Governors op 
St. Bartholomew’s Hospital v. 
Cambden - C. A. [1913] W. N. 337 

s. 8. Jn re Allsop. Whittaker 

V. Bamford - C. A. [1913] W. N. 283 

s. S, sub-s. 1. In re COMPANIES 

(Consolidation) Act, 1908, and the 
Irish Provident Assurance Co., Ld., 
AND Johanna Bradley 

C, A. (Ir.) [1913] 1 I. B. 352 

51 & 52 Viet. c. 64 (Libel), s. 4. Dawson v. 

Dover and CouNTxXtol>£I£J!^<*?^ 
cTZlOrL. T. 481 

1889. 

52 &: 53 Viet. c. 11 (Commissioners for Oaths), 

s. 7. Rex V. Castiglione and 
PORTBOUS - C. C. A. 7 Cr. App. 233 

52 k 53 Viet. c. 21 ( Weights and Measures), s. 28 . 
Hunting t-. Matthews 

Div. Ct. 11 L, G. B. 723 

52 & 53 Viet. e. 42 (Rerenue), s. 19. %AAS v. 
Atlas Assurance Co. 

[1913] 2 K. B. 209 

52 & 53 Viet. c. 45 (Factors), s. 2. Mehta v. 
Sutton - - - 108 L. T. 214 

52 k 53 Viet. c. 49 (Arbitration), s. 4. AUSTIN 
k Whitley, Ld. v. Bowlby 

C. A. [1913] W. K. 153 

Bristol Corporation v, John Ajrd 
k Co. - H. L. (E.) [1913] A. C. 241 

The “Cap Blanco” - C. A. [1913] P. 

130 ; [1913] W. K. 166 
DQLEMAN V. OSSETT CORPORATION 

[1912] 3 K. B. 25? 
Bowe v, Ceosslby Brothers 

108 L. T, 11 


i 



cxii THE (COMPLETE CTJEBJpirT I;)iaEST, 1913. ' 


STATUTES — Gontinued. ^ ^ 

^52 Sc 53 Yict. c. 49 (Arbitration), s^. 5, 20. 
Taylor v. Denny, Mott & Eickson, 
Ld. » H. L. (E.) [1912] A. C..666 

52 & 53 Viet. c. 63 (Interjyretation^, s, 1, sub- 
s. 1 (h). Todd, Burns & Co. 'i?.^3ublin 
Corporation - Div. Ct. (Ir.) [1913] 
e S I. E. 397 

s. 37. Rex v. Bagoallay 

Div. Ct. [1913] 1 K. B. 290 

s. 68,^K3iib-s. 2. In re Lush & Co. 

108 L. T. 450 


1890 . 

53 Viet. c. 5 (Lunacy), s. 116, sub-s. 1 (c). 
In re Belton - Biv. Ct. 108 L. T. 344 

s. 330. Shackleton d. Swift 

C. A. [1913] 2 K. B. 304 

63 & 54 Yict. c. 8 (Customs and Inland Re- 
renne), s. 23, sub-s. 1. Hill v. Inland 
Revenue Commrs. - - Ct. Sess. 

1912 S. C. 1246 

s. 30. Bowles v. Bank of Eng- 
land - - - [1913] 1 Cb. 57 

53 & 54 Yict. c. 39 (Partnership), s. 1. In re 
Fisher & Sons - [1912] 2 K. B. 491 

s . 1 ^ sub-s. 2 (c). Dunbar v. 

Harvey - - C. A. [1913] 2 Ch. 530 

53 & 64 Yict. c. 59 (Public Health), s. 19. 
Holywood XT. D. C. V. GtRAINger 
(M i^RGARET) - - Biv. Ct. (Ir.) 

[1913] 2 I. R. 126 

53 & 54 Yict. c. 63 (Oonij)anies (Windhiy-up) ), 
s. 1. Dunbar v. Harvey 

[1913] 2 Cb. 530 

63 & 54 Yict. c. 69 (Settled Land), s. 16, 
sub-s. (ii.). In re Johnson’s Settled 
Estates - - [1913] W. H. 222 

53 & 54 Yict- c. 71 (Ba7iliriq)tcy), s. 1. 
Mason v. Bolton’s Library 

C, A. [1913] 1 K. B. 83 

s. 8, siib-ss. 2, 3 {(i), (d), (/). In 

re Peabse. JEx parte The Bankrupt 

Biv. Ct. 107 L. T. 859 

s. 11. In re Godding. IJx parte 

The Trustee - [1913] W. H. 374 


1891 . 

54 Yict. c. 8 (Tithe), s. 1. Neall Beadle 

107 L. T. 646 

ss. 1, 2. Tuff v. Drapers (Guild) 

[1913] 1 K. B. 40 

ss. 1 , 10, sub"S. 2. Baylis %. Bishop 

of London - C. A. [1913] 1 Cb. 127 

S. 2. EcCLESXASTICALo COMMES. V. 

Dpjohn - Biv. Ct. [1913j 1 K. B. 501 

64 & 55 Yict. c. 39 (Stamjys), s. 73. Rex v. 
Lowden - C. C. A. [1913] W. N. 318 


BTATVT'ES~co7itinued. ^ 

54 & 65 Yict. c# 39 (Stamps), s. 59, sub-s. 1. 
Urban r. Commrs. of Inland 
Revenue - - C. A. 29 T. L. R. 141 

54 & 55 Yict. c. 10 (Markets and Fairs— Weigh- 
ing of Cattle), s. 4, sub-s. 1. Knott r. 
Stride - - Biv. Ct. 11 L, G. R. 534 

54 & 55 Yict. c. 76 (Public Health, Lonf^), 

ss. 4, 24. GreenwiciS B. C. v. 
London C. 0. - Biv. Ct. 10 L. G. R, 4877^ 

s. 47. Rex r. Puck & Co., Ld. 

^ ^ 11 L. G. R. 130 

Hewett 13. Hattersley - Biv. Ct. 

[1912] 3 K. B. 35 

1892 . ^ . 

55 & 56 Yict. c. 32 (Clergy PiseipUne), ss. 2, 

12, 13. Ely (Bishop) r. Close 

[1913] P. 184 

55 & 56 Yict. c. 57 (Private Streets), ss. 6, 7. 

Brockman v. Folkestone Corpora- 
tion - - - C. A. 10 L. G. R. 856 

s. 6. Bishop Auckland U. D. C. 

V. Alderson - [1913] 2 K. B. 324 

s. 7 (a). Bell & Sons r. Great 

Crosby U. D. C. 

Biv. Ct. 10 L. G. R. 1007 

1893 . 

56 & 57 Yict. c. 53 (Ttnistees), 8, sub-s. 1. 

In re Solomon. Nore r. Meyer 

[1913] 1 Cb. 200 

56 & 57 Yict. c. 61 (PiMic Authorities P)‘ 0 - 
tection). Aronson v. Liverpool Cor- 
poration - - 77 J. P. 325 

Cross Rix - Biv. Ct. 11 1. G. R. 151 

s, 1. Bennett v. Stepney B. C. 

Biv. Ct. 10 L, G. R. 954 

56 & 57 Yict. c. 63 (Married Women's Pro- 
perty), s. 2. Studley Studley 

[1913] P. 119 

56 & 57 Yict. c. 66 [Rules Publication), ss. 1. 

2, 4. Rex i\ B/IGGAllay - Biv. Ct. 

[1913] 1 K. B. 290 

56 & 57 Yict. c. 71 (Sale of (roods), s. 28. 
Orient Co., Ld. r. Brekke & Howlid 
Biv. Ct. [1913] 1 K. B. 531 

s. 32, sub-s. 3. Wimble v. Rosen- 
berg - - C. A. [1913] 3 K. B. 743 

1894 . 

66 & 57 Yict. c. 73 (Local Government), s. 3, 
sub-s, 1, Sched. I., Part IL, rr. 3, 10. 
Rex 13. Jackson. £x parte Pick 

[1913] 3 K. B. 436 

s. 26, sub-ss. 1, 3. THORNHILL'?;. 

Weeks - C. A. [1913] 2 Cb, 464 

— L s. 58 . Rex v. Andover R. D. C. 

Biv. Ct, 29 T. L. R. 419 
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SIATITTES — coMimied. 

57 k 58 Yict. c. 16 (^Supreme Court of Judica- 
ture), s. 1, sub-s. 4. HAXBYt’. Wood 
Advertising Agency, Ld. 

[1913] W, N. 331 

57 & 58 Viet. c. 30 [Finance), s. 1 ; s. 2, 
sub-s. 1 (c) ; s. 6, sub-s. 2 ; s. 7, sub- 
ss. 1 (^), 2 ; s. 8, sub-s. 4 ; s. 9, sub- 
ss-*l, 4. In re Dowling. Dowling 

r. Dowling - - 108 L. T. 671 

ss. 1, 2 ; s. 6, sub-s. 2 ; s. 7, sub-ss. 

6, 7 ; s. 8, su^-ss. 3, 4 ; s. 9, sub-^.*^ ; 

s. 22. In re Avery. • Pinsent i\ 

Avery - - C. A. J 1913] 1 Ch. SOS 

.■ s. 2, sub-s. 1 [c) ; s. 5. Att.-Gen. 

i\ Milne - C. A. [1913] 2 K. B. 606 

s. 10. Liverpool Compensation 

Authority v. Inland Revenue 
COMMRS. - - [1913] 1 K. B. 165 

s. 15, sub-s. 4. att.-G-en. -y. Peek 

C. A. [1913] 2 K B. 487 

s. 21, sub-s. 1. In re Torrington 

(Viscountess} - [1913] 2 Cb. 623 

57 & 58 Viet. c. 53 (^London (^Equalization of 
Raten)), s. 1, sub-s. 5 (li). Associated 
Kewspapers, Ld. r.' London (City) 
Corporation - Div. Ct. [1913] 

2 K. B. 281 

57 k 58 Viet. c. 60 (Merchant Shipping), 
ss. 113, 114, 742. Thompson 'v. H. & W. 
Nelson, Ld. - Div.'Ct. [1913] 2 K. B. 523 

— — ss. 136, 137, 138. Buls v. Owners 

of S.S. “Teutonic” 

C. A. [1913] 3 K. B. 695 

ss. 158, 162. The “ Olympic ” 

(Wages) - - C. A. [1913] P. 92 

s. 236. ViCKERSON V. Crowe 

Div. Ct. [1913] W. N. 341 

ss. 271, 742, 743. Weeks v, Ross 

Div. Ct. [1913] 2 K. B. 229 

s. 320. •O’Brien Oceanic 

Steam Navigation Co., Ld. * 

29 T. D. E. 629 

ss. 493—496. Dennis v. Cork 

Steamship Co. - [1913] 2 K. B. 393 

s. 502. Asiatic Petroleum Co. r. 

Lennard’s Carrying Co. 

• 29 T. L. E. 849 

Ingram & Royls, Ld. r. Services 
Maritimes DU Treport 

C. A. [1913] W. N. 326 

Norfolk and North American 
Steam Shipping Co., Ld. Virginia 
Carolina Chemical Co., Ld. 

H. L. (E.) [1912] A. G. 52 

« 

s. 620. Deering & Sons v. 

Targett - Div,ct.[1913] 1K.B^129 

i 


■contid^ied. 

} 1895 . 

58 & 59 Viet. c. 39 (Summary Jurisdiction 

[Married Women)). Blackledgs v. 

• Blackledge - Div. Ct. [1913] P. 9 

ss. 3, 7. Niland ij. Niland 

108^. T. 50 

ss. 4, 5, 1, 89. Matthews r. 

Matthews - Div. Ct. [1912] 3 K.B.91 

ss. 4. 8. Kay v.*Kay 

Div. Ct. 108 L. T. 813 

s. 5. Shaftesbury Union (G-uar- 

DiANS) V. Brookway 

Div. Ct. [1913] 1 K. B. 159 

1896 . 

59 & 60 Viet. c. 35 (Judicial Trustees). In re 

Allsop. Whittaker v. Bamford 

C. A. [1913] W. N. 283 

59 & 60 Viet. c. 36 (Loooniotii'esonJSiglmays)', 
ss. 1,6. Lloyd r. Ross- - Div. Ct. 

[1913] 2 K. B. 332 

ss. 5, 7. Appleyaed V. Bingham 

Div. Ct. [1913] W. N. 289 

39 eSc 60 Viet. c. 45 (Stannaries Court — AhoU-'^ 
twn),^.l. Dunbar v. Harvey 

C. A. [1913] 2 CK 530 

59 & 60 Viet. c. 51 (Vexatious Actions), s. 1. 

In re Vexatious Actions Act, 1896, 
AND Bernard Boales 

Div. Ct. [1913] W. N. 274 

1897 . 

60 61 Viet. c. 37 ( Worh menl^ . 

S. 3. HOWAETH v7Ar*RNOWLES & 
Sons, Ld. - C. A. [1913] 3 K. B. 675 

60 & 61 Viet. c. 65 (Land Transfer), ss. 1, 2, 

24. Hewson r. Shelley' 

[1913] 2 Ch. 884 

1898 . 

61 & 62 Viet. c. 26 (Companies), s. 1. In re ' 

Wilkinson Sword Co., Ld. 

[1913] jV. N. 27 

61 k 62 Viet. c. 29 (Locomotives), s. 7. Sharp- 
ness New Docks and Gloucester 
and Birmingham Navigation Co. 

9. Worcester Corporation 

[1913] 1 K. B. 422 
s. 12. Morpeth R. D. C. Bul- 
locks Hall Colliery Co. 

C. A. [1913] W. H. 55 

S. 12, sub-s. 1 (<?}. WiNDLBSHAM 

U. D. C. 'IK Seward - - Div. Ct. 

11 L. G. R. 324^ 

61 k 62 Viet. c. 36 (Criminal Evidence), s. 1. 
Ebx IK Hudson 

C. C. A. [1912] 2 KB. 464 
pJex t). Watson « 

C. C. A. 8 Cr. App. E. 249 
llEX t*. Westfall 

C. C. A. 7 Cr. App. R. 176 
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STATUTES — continued. 

& 62 Viet. c. 89 QVagrancif), s. 1, sf^b-s. 1. 
Hoetoji ‘0. Mead* - * - fliv. Ct. 

[1913] 1 X. B. 164 

Rex r. Heeton _ 

C. C. A. [1913] 1 K: B. 284 

— ^ 7 — s. 1, sub-s. I (^0* V. ADSTriT 

C. C. A. [1913] 1 K. B. 551 

1899. 

62 & 63 Viet. c. 61 {Sale of Food and Deugs)^ 

s. 19, sub-s. 2 ; s. 20, sub-s. 6. Geimble 
& Co. r. J’EESTON - - Div. Ct. 

[1913] W. N, 340 

1900. 

63 & 64 Viet. c. 26 (Land Charges), s. 2. 

In re BADGER. Badger r. Badger 

[1913] 1 Ck 386 

63 & 64 Viet. c. 48 (^Coniprmies), s. 14, sub-s. 1. 
Hoars v. British Columbia De- 
velopment Association 

107 L. T. 602 

ss. 14, 15. In re Lush & Co. 

108 I. T. 450 

s. 33. In re Wilkinson Sword 

Co.,Ll>. - - [191^]W. N. 27 

63 & 64 Viet. e. 51 (Motiey -lenders), s. 1. 
Thomas v. Ashb rook '(Viscount) 

Div. Ct. (Ir.) [1913] 2 I. B. 416 

Stirling r. Musgrave 

29 T. L. B. 333 
Stirling r. Rose - 30 T. L. B. 67 

1901. 

^L^^iiriiiiiiiS (^Larceny), ss. 1, 2. Rex 'V. 

Davies - - - [1913] 1 K. B. 573 

g. ] sub-s. 1 (J)). Rex t’. Messer 

[1913] 2 K. B.421 

1 IMw. 7, c. 22 (Factories),^. 1, snb-s. 3 ; s. 149, 

sub-s. 1 Ih) ; Sebed. VI., clause 28. 
Johnston r. TiALONDE Brothers & 
Barham - Div. Ct. [191S] 3 K. B. 218 

ss. 32, 128. Owner r. Bee Hive 

^Spinning Co. - [1918] W. N. 289 

g. g.3. Rex r. Gainsford 

Div. Ct. 29 T. L. B. 369 

1902. 

2 Edw. 7, c. 41 {Metropolis Water), s. 47, 

Webster u Metropolitan Water 
Board - - - lOL. a. B. 1025 

2 Edw. 7, c. 42 (^Edneationf s. 7. G ILLOW 
T. Durham C. C. 

H. L. (E.) [1912] A. C. 64 

S. 7 , sub-ss. 1 MitWell v. 

East Sussex C. 0. - 0. A. 68 S. J. 66 

ss. 7, 8. Rex r. Easton. Fos j}arte 

^ Oulton - - C. A. [19137 2 K. B. 60 

s. 18. Associated Newspapers, 

Ld. r. Mayor, &c. op London 

Div. Ct. [1913] 2 K. B. 281 


STATUTE 

1903 

3 Edw. 7, c. 36 (^Motor Car), s. 1, sub-s. 3. 

Ex parte Bebcham 

Div. Ct. [1913] 3 K. B. 45 

s. 2, sub-s. 4. Printz -y.®' S ewell 

Div. Ct. [1912] 2 K. 

s. 12. Lloyd v. Eoss 

Div. Ct. [1913] 2 K. B. 332^ 

4 Edw. 7, c. 7 (Finance), s. 3, SL*b-s. 2. Hale 

r. Morris & Sons, Ld. 

[1913] W. N. 288 

4 Edw, 7, c. 10 {Preventio7i of Cruelty 

Children), s. 27. Rex r. Probets 

C. C. A. 8 Cr. App. Bep. 113 

1005. 

5 Edw. 7,c. 1 5 (Trade Marks), ss. 3, 9, sub-ss. 5, 

12. Registrar op Trade Marks v. 
W. & G. Du Cros, Ld. - H. L. (E.) 

[1913] A. C. 624 

ss. 3, 12. In re Neuchatel 

Asphalts Co.’s Trade Mark 

[1913] 2 Ck 291 

s. 9, sub-ss. 1, 5. In re AN Applica- 
tion BY Benz & Cie. ^ 

C. A. 30 B. P. C. 177 

s. 9, sub-s. 4. In re Colgate & 

Co.’s Application - 30 B. P. C. 262 

s. 9, sub-s. 5 ; ss. 35, 44. Fl re 

Teopani & Co.’s Trade Mark 

C. A. [1913] 2 Ck 645 

In re Application op R. J. Lea, Ld. 

C. A. [1913] 1 Ck 446 

ss. 11, 35. In re “ Herogen ” 

Trade Mark op the British Drug 
Houses, Ld. - - 30 B. P. C. 73 

s. 35, sub-s. 1. Bowden Wire, Ld. 

t. Bowden Brake Co., Ld. 

30 B. P. C. 46 

ss. 37, 41. John H. Andrew & Co. 

y. Kuehnrich'^ - - 30 B. P. C. 93 

5 Edw. 7, c. 27 (Fertilizers and Feedmg 

Stuffs), s. 1. Lathom -y. Spillbrs 
& Bakers, Ld. 

Div. Ct. [1913] 2 K. B. 365 

1906. 

6 Edw. 7, c. 41 (Marine Insurlince), ss. 17, 18. 

OANTIERE MeCCANICO BRINDISINO 

Janson and Others 

0. A. [1912] 3 K. B. 452 

s. 26, sub-s. 3. Reliance Marine 

Insurance Co. v. Duder - - C. A. 

[1913] 1 K. B. 266 

s. 39, sub-s. 5. M. Thomas k Son 

^ Shipping Co. London and Pro- 
vincial Marine and General 1n- 
suRANCE Co., Ld. - ^29 T. D. B. 736 



STATUTES. 


cxv 


STATUTES — coiitmued. i 

6 Edw. 7, c. 41 (Marine Imurance')^ s. 50, 
Sub-S. 2. PlCKERSGILL (WILLIAM) 

& Sons, Ld. i\ London and Pro- 
vincial Marine and General 
Insurance Go. - [1912] 3 K. B. 614 

s. 57, Sllb-S. 1 ; S. 50. POLURRIAN 

^ Stj^amsiiip Co., Ld. r. Young- 

^ • 30 T. I E. 126 

6 Sdw. 7, c. 47 (Trade Dlymtes)^QA. Parr /*. 

^ • Lancashire and Cheshire Miners’ 

Federahuon ^ - [1913] 1 Ch. 6^6 

' s. 4 sub-s. 1. VACHEIC& Sons, Ld. 

■r. London Society of Compositors 

H. L. (E.) [1912] A. C. 107 

Edw. 7, c. 48 (Merehnnt Shqiplng')^ s. GO. 
Buls i\ Owners of S.S. “Teutonic” 

G. A. [1913] 3 K. B. 695 

6 Edw. 7, c. 55 (PuUic Trustee'), s. 2, siib- 
s. 1 (g) ; s. 5, sub-s. 4 ; s. 14, sub-s. 1. 
In re Shav\l Public Trustee t. 
Little - - [1913] W. N. 349 

ss. 2, 4. In re Cherry’s Trusts 

, [1913] W. K. 297 

6 Edw. 7, c. 58 (Worhnen's Compensation'), s. 1. 
Bellamy u. James Humphries & 
Sons, Ld. - - - C. A. [1913] 

, W. C. & Ins. Hep. 169 

Bines v, L. Gueret, Ld. 

C. A. [1913] W. C. & Ins. Bep. 158 

Burns i\ Sujvimerlee Iron Co. 

Ct Sess. [1913] W. C. & Ins. Eep. 45 

Edwards r. ‘Wingham Agricul- 
tural Implement Co. 

C. A. [1913] 3 K. B. 596 

Fleet v. Johnson (B. H.) &z Sons 

C. A. [1913] W. C. & Ins. Rep. 149 

Geary r. Ginzler & Co. 

C. A. [1913] W. C. & Ins. Rep. 134 

Griggs v. “ Gamecock ” (Owners) 

C. A. [1913] W. C, & Ins. Rep. 122 

Higgs & Hill, Ld. r. Unicume 

f . A. [1913] 1 K. B. 585 

Huggins i\ Guest, Keen & Hettle- 
POLDS - . C. A. [1913] W. C. & 

Ins. Rep. 160 

McNally r. Furness. Withy & Co. 
Ld. - - - [1913] 3 K. B. 605 

Mole ?\ Wadworth - C. A. [1913] 
W. C. & Ins. Rep. 160 

Warren r. Hedley's Collieries Co. 

C. A. [1913] W. C. & Ins. Rep. 172 

Wilkinson v. Frodingham Iron and 
Bteel Co. - - - C. A. [1913] 

W. C. & Ins. Rep. 335 

WiLMERSON 0. Lynn and Hamburg 
Steamship Co., Ld. 

C. A. [1913] 3 931 

Woods t*. Wilson (Thomas), Son & 

Co., Ld. - - C. A. 29 T. L. R. 7^6 

i 


* , • 

STATUTES — eontui ued. 

6 EdvI. 7, c. 58 { Worliinen's Compensation), s.*l, 
'sub-s. 1. ALDRIDC4E r. MerRY 

C. A, (Ir.) [1913] 2 I. R. 308 

iAlloa Co. v. Drylie - Gt. Sess. [1913] 
W. C. & Ins. Rep. 213 

Bates i\ Mirpield Coal Co. » C. A. 

[1913] W. 0. & Ins. Rep. 180 

Brett r. Provident Clothing and 
Supply Co. - , C. A. [1913] 

W. C. & Ins. Rep. 119 

Brown v. Kent (George). Ld. 

C. A. [1913] 3 K. B. 624 

Clarkson t. Charente Steamship 
Co., Ld. - C. A. 6 B. W. C. C. 540 

Cook r. xMontreal ” (Owners) 

C. A. [1913] W. C. & Ins. Rep. 206 

Doughton r. Alfred Hickman. Ld. 

G. A. [1913] W. C. & Ins. Rep. 143 

Eyeritt r. Eastab'P - C. A. [1913] 
W. C. & Ins. Rep. 164 

Gallant r. Gabir - C. A. [1913] 
W. C. & Ins. Rep. 116 

Graham r. Barr & Thoknton 

C. A. [1913] W. C. & Ins. Rep. 202 

Hastie & Hitchie i\ Kerr 

Ct. Sess. 1913 S. C. 613 

Hewitt Stanley Brothers 

C. A. 6 B. W. C. C. 601 

Horsfall r. “Jura” (Owners) 

C. A. [1913] W. 0. & Ins. Rep. 183 
Kerr r. Ritchie - Ct. Sess. [1913] 
W. C. & Ins. Rep, 297 
Lendrum Ayr Steam Shijb»»^ 
Co. - Ct. Sess. [1913] 10 

McCabe r. North (Henry) & Sons, 

Ld. - - - C. A. 6 B. W. G. C. 504 

McGrath v. London and North 
Western Ry. Co. - C. A. [1913] 
W. C. & Ins. Rep. 198 

McMillan r. Singer Sewing 
Machine Co. - - Ct. Sess. [1918] 

W, C. & Ins. Rep. 70 

Marshall i\ Sheppard ^ 

C. A. 6 B. W. C. C. 671 

Mitchinson r. Day Brothers 

C. A. [1913] 1 K. B. 603 

Murray r. Allan Brothers 

G. A. [1913] W. G. & Ins. Rep. 193 

Plumb v. Cobden Flour Mills Co. 

G. A. 29 T, L. R. 232 

Richardson r. Denton Colliery 

Co., Ld. - C. A. [1913] W. N, 238 

ilGALBS «7. West Norfolk Farmers 
Manure and Chemical Co. - C. A. 

[1913] W. G. & Ins. Rep. 165 
Smith -r. Fife Coal Co. - Ct. Sess. 

• [1913] W. C. & Ins. Rep. 343* 

Smith -y. Stanton Ironworks Co, 
Collieries, Ld. - C. A. [1913] 
W. C. & Ins. Rep. 186 
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STATUTES— '' ' 

Edw. 7, c. 58 ( Woy^hmeii'^ Com.2}6matk^7i)^ s. 1, 
sub-s. 1. Symo2^ d. Wbmyss Coal Co. 

Ct. Sess. 1912 S. C. 1239 
. Taylobson v, Framwellgate Goal 
AND Coke Go. - - C. 1. [1913] 

W. C. & Ins. Eep. 175 

^ Tomlinson v. G-arratt’s, Ld. 

C. A. 6 B. W. C. C. 490 

Watson (John), Ld. Brown 

Ct.^Se^. [1913] W. C. & Ins. Eep. 223 
Webber t. Wansborough Paper 
G o. - - C. A. [1913] 3 K. B. 615 

Whiteman v. Clifden (Viscount) 

C. A. [1913] W. C. & Ins. Eep. 126 

Williams r. Sir G. G. A. Smith 

C. A. [1913] W. C. & Ins. Eep. 146 
Wriglby 'y. Nasmyth, Wilson & Co. 
C. A. [1913] W. C. & Ins. Eep. 145 

s. 1, sub-s. 2 {c). Oasey r. Hum- 
phries - C. A. [1913] W. K. 221 
Waddell %\ Colt ness Iron Co. 

Ct. Sess. [1918] W. G. & Ins. Eep. 42 

s. 1, sub-s. 3. Green Cammell, 

Laird & Co. - C. A. [1913] 3 K. B. 665 

SUMMERLEB IRON GO., Ld. V. FREE- 
LAND - H. L. (Sc.) [1913] A. C. 221 

s. 1 ; Sched. I. (1) («). Euman 

Lalziel k Co. - Ct. Sess. [1913] 
W. G. & Ins. Eep. 42 

s. 1, sub-s. 3 ; Sched. I., cl. 16, 17. 

Tyne - Tees Shii^ping Go., Ld. r. 
Whilock - C. A. [1913] W. K. 237 

s. 1, sub-s. 3 ; Sched. I. (17) ; 

Sched. 11. (9). JMcGuire Paterson 

& - Ct. Sess. 1913 S. C. 400 

s . 2. Webster v. Cohen Brothers 

C. A. 29 T. L. E. 217 

s. 2, sub-s. 1. Ellis v, Fairfield 

Shipbuilding and Engineering Co. 

Ct. Sess. [1913] W. C. & Ins. Eep. 88 

Melville r. McCarthy - C. A. (Ir.) 

[1913] W. C. & Ins. Eep. 353 

Webster Cohen Brothers 

^ C. A. [1913] W. G. & Ins. Eep. 268 

— fc}, 2, sub-s. 1 {a). Murphy r. 

Shirebrook Colliery Co., Ld. 

C. A. [1913] W. C. & Ins. Eep. 184 

Snelling r. Norton Hall Colliery, 
Co., Ld. - C. A. 6 B. W. C. C. 607 

— — 3.2, sub-s. 1 Qj) ; s. 7, sub-s. 1 (a). 

Bight i\ Craster Hall ” (Owners) 

C. A. [1918] 3 K. B. 700 

— ^ g. 3^ sub-s. 1 ; s, 15, sub-ss. 2, 3, 

Godwin i\ Admiralty Gommrs. 

H. L. (E.) [1913^] A. C. 638 

s. 4, sub-s. 1. Brine t). May, Ellis, 

Grace & Co. - C. A. 6 B. W. C. C. 134 

Hayes v. B. J. Thompso:^& Co. 

C. A. [1913] W. G. & Ins. Eep. 161 

Lucknill V. Auchen Steam Shipping 
C o, C. A. [1913] W. C. & Ins. Eep. 167 


STATUTES — co7itlnue(l. 

6 Edw. 7, c. 58 (Workmen $ Conijjensatlon), 
s. 5. Bapf V. Midland Colliery 
Owners’ Mutual Indemnity Co. 

H. L, (E.) [1913] W, H. 256 

s. 6 . Bradley v. Wallaces, Ld. 

C. A. [1913] 3 K B. 629 

Cutsforth V. Johnson 

C. A. [1913] W. C. G; Ins. Eep. 28 

Nettlbingham V. Powell 

C. A. [1913] 8 209 

^ Woodcock LoniTon and North 
Western Ky. Co. - [1913] 3 K. B. 139 

— s. 7, siib-s. 2. Costello v. Owners 

OF Ship “ Pigeon” 

H. L. (E.) [1913] A. . 

s. 8, Isub-s. 1 (i.) (/) ; sub-s. 4. 

Bibks V. Stafford Coal and Iron 

Co., Ld. - - - - c. a, 

[1913] 3 K. B. 686 

s. 10. Gtjilfoyle V. Fennessy 

C. A. (Ir.) [1913] W. G. & Ins. Eep. 

228 

s. 13. Codling v. Mowlem (John) 

& Co. - - - 108 L. T. 1033 

Curtis Plumptre 

C. A. [1913] W. C. & Ins. Eep. 196 « 

Jones Penwyllt Dinas Silica 
Brick Co. - C. A.'’ 6 B. W, C, 0. 492 
Kelly “ Miss Evans ” (O^vners of 
Ship) - C. A. (Ir.) [1913] 2 I. E. 385 

Knight v, Bugknill 

G. A. [1913] W. C. & Ins. Eep. 175 

Lewis Stanbridge 

0. A. 6 B. W. C. G. 568 

O’Donnell v. Clare 0. 0. 

0. A. (Ir.) [1913] W. C. & Ins. Eep. 

273 

Potts Niddrie and Benhar 
Coal Co. - B. L. (So.) [1913] A. C. 531 
Eitchings V. Bryant 

C. A. [1913] W. 0. & Ins. Eep. 171 

Smith r. Cope 

C. A. 6 B. W. 0. C. 569 

Ward r. H. S. Pity & Co. Lloyd 
Powell Dgffryn Steam Goal Co. 

G. A. [1913] 2 K. B. 130 

WiLMERsoN -y. Lynn and Hamburg 
Steamship Co. 

C. A. 6 B. W. C. C. 542 
Wray y. Taylor Brothers & Co., Ld. 

C. A.S B. W. C. C. 530 

S. 15. Ho WART H V. A. KNOWLBS«fe 

■ Sons, Ld. - C. A. [1913] 3 K. B. 676 

Sched. I. (1) (a), (11), Cheverton 

r. Oceanic Steam Navigation Co. 

C. A. 6 B. W, C. C. 263, 574 
Thomson v. Mutter, Howey & Co. 

Ct. Sess. [1913] W. 0. & Ins. Eep. 241 

^ Sched. I. (1), (9). Gill v. Fortescub 

(N.) & Sons, Ld. 

^ C. A. 6 B. W. C, C. 677 



• STATUTES. 


'statutes — coyiti mied, 

6 Edw. 7, c. 58 (Wor'kme7i‘s Oom^jensation), 
Sched. I. (1) (a), (i.), (ii.)- Bobbie 
V, Bg-ypt and Levant Steamship Co. 
Ct. Sess. [1918] W. C. & Ins, Rep. 75 

Sched. I. (1) (&), Ogden v. South 

Kirkby, Featherstone and Huns- 
woETH Collieries, Ld. 

• C. A. 6 E. W. C. C. 1 
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STATU TES — continued, 

6 tedw. 7, c. 58 {Worlimeyvs ComjyemSttimt^^ 
Sched. I. (17). Calico Printers’ 
Association v. Booth - - C. A. 

< [1913] 8 R. B. 652 

Sched. I. (17) ; Sched. IL (9) (d), 

SwANNicK 'y. Congested j3isTRiCTS 
Board for Ireland - 0. A. (Ir.) 

[1913] W. C. & Ins. Rep. 96 


O’Neill v. Brown (John) & Co., Ld. 

Ct. Sess. 1913 S. C. 653 

Shbed. 1. (1) (h') ; (2) (^ * (3) 

G ODD BN V. W. GOWLIN.& SON 

• C. A. [1913] 1 K. B. 590 ; [1913] 
* W. N. 37 

Sched. I. (1) (li), (2) (a). Barnett’ 

>0. Port of London Authority. 
Priestley %\ Port of London 
Authority • C. A. [1813] 2 K B. 115 

Sched. I. (1) (1)\ (3). Arnott t’. 

Fife Coal Co., Ld. - Ct. Sess. 

1912 S. C. 1262 

Sched. I. (1) (?;), (3), (15). Gray t’. 

Shotts Iron Co., Ld. - Ct. Sess. 

^ 1912 S. C. 1267 

Sched. I. (2) (a). Turner i\ Port 

OP London Authority 

C. A, [1913] W. C. & Ins. Rep. 123 

^ched. 1. (2) {a), id). Shipp r. 

Frodingham Iron and Steel Co. 

C. A. [1918] 1 K B. 577 

Sched. I. (3). Moore (A. a.) & Co. 

Pryde - Ct. Sess. [1913] W. C. & 
Ins. Rep. 100 
Osborne Tralee and Dingle Ry. 
Co. - C. A. (Ir.) [1913] 2 I. R. 133 

Sorensen -y. Gaff k Co. 

Ct. Sess. 6 B. W. C. C. 279 
Wallis & Sons 'o. McNeice 

C. A. (Ir.) 6 B. W. G. <T. 445 

Sched. I. (3), (16). Gray, Dawes 

& Co. y. Reed - - C. A. [19131 

W. C. & Ins. Rep. 127 

— Sched. I. (4), (14), (15) — Regulations 

of Secretary of State, dated June 28, 
1907. Major v. South Kirkby, 
Featherstone and Hunsworth 
Collieries, Ld. - - C. A. [1913] 

2 K. B. 145 


Sched. II. (4) Johnson - y. Newton 

Fire Extinguisher Co. 

C. A. [1913] 2 K. B. Ill 

Sched. II. (5). Smith v. Foster 

C. A. 6 B. W. C. C. 499 

Sched. II. (7). Snell r. Gross, 

Sherwood & Heald, Ld. - C. A. 

[1913] W. G. Ins. Rep. 141 

Sched. II. (7), (9) (^). Bierson 'y. 

Joseph L. Thompson & Sons, Ld. 

[1913] 1KB. 687 

Sched. II. (9). Moorb (A. G.) &: 

Co. -y. Pryde - - Ct. Sess. [1913] 

W, C. & Ins. Rep. 100 

Sched. IL (9) (y), (y). Schofield 

y. W. C. Clough & Co. - C. A. [1913] 

2 K. B. 103 

Sched. II. (9) id). Burns U 

William Baird k Co. - Ct. Sess. 

[1813] W. C. & Ins. Rep. 61 

1907. 

7 Edw. 7, c. 12 iMatrimoyilal CameH)^ s. 1. 
Ramsay y. Ramsay - 108 L. T. 882 

s. 1, sub-s. 2. Cavendish r. 

Cavendish - - 

S. 3. gniTTr>T.T.>v 

^^^913] P. 119 
7 Edw. 7, c. 13 iFimnce)^ s. 20. Gaunt r. 
Inland PtEVENUE Commes. 

[1913] 3 K B. 396 

s. 23, subjs. 2. Rex t*. Kensington 

Income Tax Commrs. - 

3 K. B. 870 

S. sub-ss. 3, 4. vScoTTiSH Shire 

Line, Ld. y. Lethem - Ct. Sess. 

^QT.C. 91 

7 Edw. 7, c. 17 iProhation of Offenden)., s. 1. 
Preston y. Redfern - Biv. Ct. 

10 I. 0. R. 717 


Longhurst V. “ Clement ” (Owners') 
G. A. [1913] W. C. & Ins. Rep. 218 

Sched. I. (15). Kennedy 

WHjLIAM Dixon, Ld. - Ct. Sess. 

[1913] W. C. & Ins. Rep. 333 

Sched. I. (15), (16). Crudbn v. 

Wemyss Coal Co. - - Ct. Sess. 

[1913] W. C. k Ins. Rep. 188 

Sched. I. (16). Duberly -y. Mace 

C. A. [1913] W. C. & Ins. Rep. 199 

Simpson v. Byrne - - C. A, (Ir.) 

[1913] W. C. & U9. Bep. 240 

Williams y. Caeponthren Colliery 
Ccji C. A. [1913] W. C. &Ins. Rep. 165 


7 Edw. 7, c. 23 iOriminal s. 4, 

suh-s. 1. Rex r. Edwards 

C. C. A. 8 Cr. App. R. 128 

Rex V, Fowler - - - C. C. A. 

8 Cr. App, B. 240^ 

Rex V. Heron C. C. A. 9 Cr.-App. R. 29 

# Rex y. Johnson - - - C. C. ifea* 

9 Cr. App. R. 1 

Rex -y. McKone - - - 0. C. A. 

,• 9 Cr. App. R. J.81 

Rex V. Rodley - [191^] 3 KB. 468 
7 EdV. 7, c. 29 iPatcnU and JDeslgnsf s. 16. 
Pugh y. Riley Cycle Co., Ld. 

30 R. P. C. 514 
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STATUTES- continued. 

7 l^dvv. 7, c. 29 {Patent and Designs)^ ?; IS. 
In re PoiJLSEN’s Patent 

30 E. P. C. 597 

22. Eheintschf: Gummt ^und 

Celluloid E\a.bjuk v. Bkitish Xylo- 
l^TE Co., Ld, - - 29 E. P. C. 672 

JjIlley t\ Artistic Novelties, Ld. 

30 E, P. C. 18 

S. 2(3. It. re CHAMBERS’ PATENT 

30 E. P. C. 367 

s. 3(3. Metropolitan Gas 

Meters, Ld. v. British, Foreign 
AND Colonial Automatic Light 
Controlling Co. - [1912] 1 Ch. 150, 

s, 60. John H addon & Go. r. R. P. 

Bannerman & Son - [1911] 2 CL. 602 

s. 84. Graham r. Tanner | 

[1913] 1 K. B. 17 

Lockwood %\ Chartered Institute 
OP Patent Agents - Ct. Just. Sc. 

30 E. P. C. 108 

7 Edw. 7, c. 39 {Factories), s. 1. Royal 
Masonic Institution for Boys 
(Trustees) r. Parkes 

Biv. Ct. [1912] 3 K. B. 212 

7 Edw. 7, c. 53 {Padlio Health Acts Amend- 

ment), s. 17. Kirby v. Paignton 
a. D. C. - - [1913] 1 Ch. 337 

s. 30. Cheshire Lines Com- 
mittee V. Heaton Norris Q. D. C. 

Biv. Ct. [1913] 1 K. B. 825 

s. 51. Butchers’ Hide, Skin and 

Wool Co., Ld. v. Seacome 

Biv. Ct. [1913] 2 K. B. 401 

1908 . 

8 Edw. 7, c. 28 (AgricuUm-al Holdings), s. 11 

(5)- ' H re AN Arbitration 

BETWEEN BoNNETT & POWLER 

C. A. [1913] 2 K B. 537 

8 Edw, 7, c. 3(3 {Small Holdings and Allot- 
ments), ss. 39, 41. In re Jones and 
THE Cardiganshire C. C. 

57 S. J. 374 

8 7, c. 40 {Old Age Pension), s. 8, 

sub-s. I ; s. 10, sub-s. 1 {c). Rex 
(Fitzgerald) v. McDonald 

Biv. Ct. (Ir.) [1913] 2 I. R. 55 

8 Edw. 7, c, 48 {Post Otiicel), s. 23, sub-s, 1. 
In re WINDSOR - [1913] W. N. 176 

8 Edw. 7, c. 57 {Coal Hines Regulation), 
&. 1, sub-s. 1 ; s. 2. Thorneycroft r, 
Archibald - - Ct. Just. Sc. 

7 Adam, 78 

ss. 1, 7. Gregory v. WALKr.R 

Biv. Ct. 77 J. P. 65 

8 Edw, 7, c. 59 {Precentmi of Ormd), s. 10, 
Rex r. Mitchei.l G. C. A. lOAL. T. 224 

Rex t\ Crowley 

C. C. A. [1913] W. N. 327 

s. 10, sub-ss. 1, 2. Rex v. Young 

C. C. A. 30 T. L. R. 69 


STA^VTE^—eontinued. . 

8 Edw. 7, c. 69 (Prevention of Crimet), s. 10, 
sub-s, 2 (a). Rex v. Brown (Alfred) 
C. C. A. 9 Cr, App. E. 161 

s. 10, sub-s. 4 {])). Rex t. Heron 

C. C. A. 9 Cr. App. E. 29 

Rex r. Webber - C. C. A. [191^ 
^ K. B. S3 

Rex r. Westwood (Frederick 
Charles) - C. C. A. 8 Cr. App. R. ^tZ - 

8 'Sriw. 7, c. 67 {Childtt^n), s.'^lO, sub-s. 4. 
Rex ^l-Neilson - C. C. A. SjO T. L. R. 125 

s. 12, Sub-s. 1. OAKEY r. JACKSON 

Biv. Ct. 30 T. L. R. 92 

* 0 / 

s. 17. Rex V. Chainey (Alfred) 

C. C. A, 9 Cr. App. R. 176 

s. 123, sub-s. 2. Rex v. Stephenson 

C. C. A. [1912] 3 R. B. 841 

8 Edw. 7, c. 68 {Port of London), Port 
OP London Authority Cairn 
Line of Steamships - 18 Com. Cas. 72 

s. 11, sub-s. r2 (/) (i.). Smeed, 

Dean & Co. r. Port of London 
Authority - - [1913] 1 S. B, 226 

8 Edw. 7, c. 69 {Companies (Consolidation)), 
ss. 10, 118, Sched. III,., Form B. 
In re Premier Underwriting 
Association (No. 2), Ld. (Cory’s 
Case) - - [1918] 2 CL. 81 

s. 45. In re Fouoar & Co. 

[1913] W. R. 83 

In re Vine AND General Rubber 
Trust, Lb. - - - 108 L. T. 709 

ss. 45, 46, 120. In re PALACE 

Hotel, Ld. - [1912] 2 CL. 438 

ss. 45, 120. In re Doecham 

Gloves, Ld. - - [1913] 1 CL. 226 

In re Schweppes, Ld. 

G. A. [1913] W. N. 871 

ss. 68, 285. Blair Open Hearth 

Furnace Co., Lj> v. Reigart 

108 L. T. 666 

ss. 82, 281. In re BlAIR OPEN 

Hearth Fuenacb Co., Ld. 

[1913] W. N. 346 

s. 93. Esberger & Son, Ld. v. 

Capital and Counties Bank 

[J913] 2 CL. 1 

Ladenbueg v, Goodwin, Ferreira 
& Co., Ld. - [1912] 3 K B. 275 

Saundbrson & Co. V. Clark 

29T.L. R. 579 

s. 107. Woods v, Winskill 

[1913] 2 CL. 303 

ss, 120, 192. In re GENERAL 

^lOTOE CAR Co. . [1913] 1 CL. 377 

« s. 121. In re White. Theobald 

41 WtSTTiT? . - - nOtlQl 1 
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• STATUTES — contumed. 

8 Edw. 7, c. 69 {Companies (^Comolidatio/i)')^ 

s. 123. In re PEEMiE^t Undee- 
WEiTiNa Association, Ld. 

[1913] 2 Ch. 29 

ss. 124, 137, 169. Li re Oemond- 

THOEPE Hall Feeehold Gaeden 
AND Buildino Allotment Society 

[1913] W. S. 243 

ss. 131, 267, 285. UuNBAE v. 

Harvey - - C. A. [1913] 2 Ch. 530 

s’ 131, S»b.s. 4 ; s. 133, sub-s*l! In 

re llADiUM Oee Mine's. Ld. 

X. A. 30 T. I. E. 66 

s. 142. In re Pacaya Eubber and 

Produce Co., Ld. - [1913] 1 CL. 218 

s. ISO, sub-s. 1. In re Bank op 

Egypt, Ld. - [1913] 1 1. E. 602 

s. 186. Argylls, Ld. v. Goxbtee 

29T. L. E. 356 

In re National Telephone Co., 
Ld. - - - - 109L.T. 389 

s. 192. ♦Etheridge v. Central 

Uruguay Extension Ry. 

[1913] 1 Ch. 425 

s. 192, sub-s, 3. In re Le.merara 

l-lUi?EEE Co., Ld. - [1913] 1 Ch. 331 

s. 193. In re PACIFIC COAST 

>Syndicate, Ld. - [1913] 2 Ch. 26 

ss. 193, 215. In re Centrifugal 

Butter Go., Ld. - [1913] 1 Ch. 188 

ss. 206, 207, 208. Jw re Law Cab and 

General Insurance Corporation 

C. A. [1913] 2 Ch. 103 

s, 209, snb-s. 1 (&). In re Breton 

& Co. - - . [1913] 2 Ch. 279 

ss. 267, 268. In re Victoria 

Society, Knottingley 

[1913] 1 Ch. 167 

s. 286. In re Wilkinson Sword 

Co., Ld. - - - [1913] W, N. 27 

In re LusHi& Co. - 108 L. T. 450 

Sched. I., Table A, art. 76. In re 

Midgeley - - - 57 S. J. 247 

~ Sched. I., Table A, art. 77 (e) 

Star Steam Laundry Co. t. Dukas 

108 L. T. 367 

1909. 

9 Edw. 7, c. 20 (^Telegraph (^Arhitration)'), 

ss. 1, 2. National Telephone Co. 
V. H.M. Postmaster-General 

H. L. (E.) [1913] A. C. 646 

9 Edw. 7. c. 29 (Ud-ucation (^Administrative 
Provisions') ), s. 5. In re Shipley. 
Middleton v, Gateshead Corpora- 
tion - - - 77 J. P. 424 

9 Edw. 7, c. 30 (CinematographsJ! ss. 5, 6. 
Huish v. Liverpool JJ. 

j [1913] W. •SI. 289 


I • • 

STATUTES — continued. 

OfEdw. 7, c. 34 (Electric Lighting), s. 14, 
sub-s. 1. London Electric Supply 
Corporation, Ld. v. Westminster 

• Electric Supply Corporation, 

Ld. - H. L. (E.) 11 L. G. R. 1046 

9 Edw. 7, c. 44 (Housing, Town Plamnlng , Ac.), 
ss. 14, 15. Middleton v. Hall 

108 I. T. 804 

Ryall V. IviDWE^iL - Biv. Ct. [1913] 
3 K. B. 123 

ss. 17, 39. Rex r. Local Govern- 
ment Board. Ea; parte Arlidgb 

C. A. [1913] W. ISr. 282 

9 Edw. 7, c. 49 (Assurance Companies), ss. 1, 2, 

30. Joseph v. Law Integrity In- 
surance Co. C. a. 82 L. J. (Ch.) 187 

ss. 1, 17 and Sched. VL In re Law 

Car and General Insurance Cor- 
poration, Ld, C. a. [1913] 2 Ch. 103 

1910. 

10 Edw. 7, c. 8 (Finance), ss. 1, 2, 25. 

Lumsden r. Inland Revenue 
OOMMRS. - C. a. [1913] 3 K. B. 809 

s. 13. Stepney and Bow EduO 

TioNAL Foundation (Governors) v. 
INLA.ND Revenue Commrs. 

[1913] 8 K. B. 570 

s. 13 ; s. 25, sub-ss. 1, 3. INLAND 

Revenue Commrs. v. Fitzwilliam 
(Earl) - C. A. [1913] 2 K. B. 593 

s. 13, sub-s. 2. Inland Revenue 

Commrs. v. Anglesey (Marquess) 

C. A. [191£ l>jS^. 63 

s. 14, sab-s. 1. Inland Revenue 

Commrs. t. Gribble - C. A. [1913] 

3 K. B. 212 

s. 17, sub-s- 5. Southend-on-Sea 

Estates Co., Ld. v. Inland Revenue 
Commrs. - C. A. [1913] W. 354 

s. 20. Lord Mowbray v. Att."5> 

Gen. - - - 29 T. L. B. 115 

s. 20, sub-s. 2. Inlanj^ Revenue 

Commrs. r. Joicey (No. 2) 

C. A. [1918] 2 K. B. 585 

ss. 20, 24. Shaw^e Storey v. In- 
land Revenue Commrs. - [1913] 

W. N. 309 

ss. 20, 66. Duke of Beaufort v. 

Inland Revenue Commrb. 

C. A. [1913] 3 K. B. 45 

s. 25, sub-s. 4. Inland Revenue 

Commrs. v. Herbert 

• H. L. (So.) [1913] A. 0. 3'^ 

s, 33, sub-s. 4. Inland Revenue 

*CoMMRs. r. Joicey (No. 1) 

• C. A. [1913] 1 K B.-442 

— • ss. 43, 46. Watney, Combe, Reid 

& Co., Ld. V. Berners - Biv. Ct. 

[1913] 3 K. B. 427 
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STATUTES — cojitmued. 

lO^Edw. 7, c. 8 (M7ia?ice), s. 44, suT-s. 2. 
Inland He venue Comm us, v. TituMAN, 
Hanbury, Buxton & Co. 

H. L. (E.) [1913] A, 650 

g, sub-s. 1. Callaway v, 

- - - 108 L. T. 1029 

s. 66. Gaunt v. Inland Eevbnue 

COMMRS. - - [1913] 3 K. B. 395 

„ SR. 66, 72. BROOKS V. Income Tax 

COMMRS. - - [1913] 3 K. B. 398 

. s . siib-s. 2. Hill v. Inland 

Revenue Commrs. 

Ct. Sess. 1912 S. C. 1246 

10 Edw. 7 & 1 Geo, 5, c. 24 {Licenung (^Con- 
solidation ) ), s. 1 ; s. 14, sub-s. 1 (a). 
Hex V. Customs and Excise Commits. 

[1913] 3 K, B. 483 

ss. 3, 10. London and North 

Western Ry. Co. t. Birmingham JJ. 

Biv. Ct. [1912] W. N. 237 

s . 14. Bex v. Birmingham JJ. 

JSx parte Hodson - - Biv. Ct, 

[1912] 3 K. B. 683 

Rex V. Customs and Excise Commrs. 

Biv. Ct.29T.L. R. 750 

ss. 18, 34, 36, 37 ; Sched. IL, 

Sched. V., Part I. Bex -r. Kingston- 
upon-Hull JJ. - - - Biv. Ct. 

[1913] 2 K. B. 423 

s . 20, sub-Rs. 1, 2. Rex -y. Mon- 
mouthshire JJ. U.r parte Nevill 

Biv. Ct. 108 L. T. 797 

irSrTo, sub-s. 2. Liverpool Com- 
pensation Authority t. Inland 
Revenue Commrs. 

[1913] 1 K B. 166 

s. 21, sub-s. 2. Rex Sussex JJ. 

JjJie parte IjANGHAM 

Biv. Ct. 76 J. P. 476 

s . 21, sub-s. 6 . Att.-Gen. v. 

Xhomson - - [1^13] 3 K. B. 198 

S. 29, siib-s. 4. Parkbs p. Dudley 

J J. - - Biv. Ct. [1913] 1 K. B. 1 

s . G2, sub-s. 1. Atkins v. Agar 

Biv. Ct. [1913] W. N. 300 

gg. 05, 99. Rex r. Leach. Mx 

parte Fbitohlby - Biv. Ct. [1913] 
3 K. B. 40 

g. 09, sub-s. 2. Caldwell v. 

Bethell - Biv. Ct. [1913] 1 K. B. 119 

I? 

g. 75. Radt’Ord Williams 

Biv. Ct. 80 T. I. R. 108 

g. 79^ sub-s. 2. Lee 'Baylor & 

Gill - - Biv. Ct. 23 Cox, C. C. 220 

r 

SS. 91—95, 110. Lees y. Lovie 

Biv. Ct. [1912] 2 K. B. 462 


STATUTES-^eenttnued. 

1911. 

1 Geo. 5, c. 2 (Reveme), s. 3, sub-s. 2. Inland 
• Revenue Commrs. x4nglesey 

(Marquess) - C. A. [1913] 3 K. B, 62 

s. 7. Inland Revenue Commrs. ‘V. 

JoiCEy (No. 1) - C. A. [1913;|^1 K. B.4«5" 

s. 11. Bowles v. Bank op Eng- 
land - - - [1913] 1 Ch. 67 

1 & 2 Geo. 6, c. 28 (^Official^Secrets), s. 1. 
^ Rex V, Parrott#?' - - - C. C. A. 

8 C3J, App. R. 186 

1 &: 2 Geo. 5, (Copyright). MONCKTON 

V. PATH3fe Pr^JRES PATHEPHONE, Ld. ^ 

C. A. [1913] •W. N. 34r* 

SS. 24, 36. Evans v. Morris 

Biv. Ct. [1913] W. H. 68 

1 & 2 Geo. 6, c. 50 (Coal Mines), s. 61, sub-s. 2. 
Evans v. Gwendraeth Anthracite 
Colliery Co. - - [1913] 3 K. B. 100 

ss. 74, 103, sub-s. 2. Rex r. 

Simpson - - [1913] W. H. 302 

1 & 2 Geo. 5, c. 52 (Udy Floch), s. 1, snb-s. 1. 
Gamble c. Jordan - - Biv. Ct. 

[1913] 3 K B. 149 

1 & 2 Geo. 5, c. 55 (National Insurance), s. 1, 
sub-ss. 1, 2 ,* s. 66, snb-s. 1 (iii.) ; 
Sched. I., Part 1. (a), Part II. (6). 
In re National Insurance Act, 1911, 
AND THE South Dublin Union 
Officers - - [1918] 1 1. R. 244 

s. 1, sub-ss. 1,2; Sched. L, Part 1. {a), 

Part II. (g). In re National Insur- 
ance Act, 1911. In re Lithographic 
Artists. In re Engravers 

[1913] W. N. 126 

s. 1, sub-ss. 1,2; Sched. I., Part I. (o). 

In re National Insurance Act, 
1911. re Employment of Master 
Tailors as Outworkers 

[1913] W. N. 270 

g. ij sub-ss. 1,3; s. 66, sub-s. 1 (iii.) ; 

Sched. I., Part I. (a). In re Employ- 
ment OF Ghu^rch op England 
Curates - - [1912] 2 Ch. 563 

g. sub-ss. 1,3; s. 66, sub-s. 1 (iii.) ; 

Sched. I., Part I. (a). In re National 
Insurance Act, 1911. In re Pupil 
Teachers and Monitors 

[1913] 1 1. R. 219 

ss. 4 7, 65, 69, 83. Bex r. Bag- 

GALLAY - Biv. Ct [1913] 1 K. B. 290 

gg. 4, 66, and Sched. IL, Part I. ; 

Don Brothers, Baird & Co. r, 
Scottish Insurance Commrs. 

Ct Sess. [1913] W. C. & Ins. Rep. 269 

s. 69, snb-s, 2. IRISH INSURANCE 

Commrs. r. Hamilton 

Biv. Ct. (Ir.) [1913] 2 I. R. 463 

ss. 14 67. Heard n. Pickthorne 

c [1913] 3 K. B. 299 



. STATUTES. • 


^l^Al^VTISiB-^continued, 

1 & 2 Geo. 5, 0. 55 {National Insurance^, 

Sched. L, Part I., (a). In re United 
Methodist Chukch Ministers 

6 B. W. C. C. 3S5r. 1 

Sched. I., Part XI. (^). In re 

Dairyman’s Foreman. In re 
Tailors’ Cutters 6 B. W. C. C. N. 7 

M re Lithoobaphic Artists. In re 
EnorAVEBS - 6 B. W. C. C. H. 44 

1*& 2, Geo. 5, c. 57 {Marltiyne^Conventions)^ s. 1. 

The Bra^^ ” - “ - 108 L.«T, 430 

* 1912 . . 

^ 2 Geo. 5, c. 2 ( Coal Mines {Minhnmi Wage?) ) 

s. 1. Eandle r. Clay Cross Co., Ld. 

Biv. Ct. [1913] 3 K. B. 795 

Lopthouse Colliery, Ld. r. Ogden 

[1913] 3 K B. 120 

MACKINNON North’s Navigation 
Collieries (1889), Ld. 

29 T. L. R. 615 

s. 1, sub-s. 2. Davies -r. Glamor- 
gan Coal Cd. - C. A. [1913] W. N. 355 

2 Geo. 5, c. 3 {Shops), s. 1, sub-^. 1. Todd, 

Burns & Co., Ld. r. Dublin Corpora- 
tion - Biv. Ct. (Ir.) [1913] 2 I. K. 397 

s*s. 1, 14. Ward v. W. H. Smith & 

Son - Biv. Ct. [1913] 3 K B. 154 

ss. 4, 18. Eex r. Manchester 

City Council. Ux parte Batty 

Biv. Ct. 10 I. Q. K. 1081 

■ — - s. 4, sub-ss. 1, 6 ; Sched. II. Lon- 
don C. 0. r. Welford’s Surrey 
Dairies Co., Ld. - - Biv. Ct. 

[1913] 2 K. B. 529 

s. 4,^ Sched. II. Williams r. 

Gosden . - [1913] W. N. 287 

2 & 3 Geo. 5, c. 8 {Finance), s. 2. Watney, 
Combe, Eeid & Co. v, Berners 

[1913] 3 K. B. 427 

2 & 3 Geo. 5, c. 20 {Criminal Law Amendment), 
ss. 3, 8. Rbk V. Brown - C. C. A. 

8 Cr. App. B. 173 

Bex r, O’Connor - C. C. A. [1913] 
1 K. B. 557 

s. 7, sub-s. 5. Bex r, Austin 

C. G. A. [1913] 1 K. B. 651 

ll. loo*al and personal 

STATUTES (ENGLAND). 

1766. 

7 Geo. 3, c. xxxvii. [Thames Emhanlmient). 
Associated Newspapers, Ld. r. 
Mayor, &c. of London . 

Biv. Ct. [1913] 2 K. B. 281^[ms^ 


STAlfCTES — cmiMnued. 

I 1791. 

31 Geo. 3, c. lix. {Wo?'cester and Birmingham 
^ Canal), s. 61. Sharpness New Docks 
AND Gloucester and Birmingham 
Navigation Co. r. Worcester Cor- 
poration. Att.-Gen. %\ Sharpness, 
&c., Co. - - [1913] 1 K. B, 422 

1817^ 

57 Geo. 3, c. xxix. {Metropolitan Paring), 
ss. 80, 82. Davies v. London Cor- 
poration - - [1913] 1 Ch. 416 

1825. 

6 Geo. 4, c. xxvii. {Lord Madyior^s Estate), 

s. 5. Brockman r. Folkestone Gor- 
po RATION - C. A. 10 I. G. E. 856 

1827. 

7 Geo. 4, c. cxiii. {London Roads), s. 140. 

Clode V. London C. C. 

Biv. Ct. 11 L. 0. E. 410 

1831. 

1 k 2. Will. '4, c. Ixxvi. {Coal), s. 52. HouGlT^ 

ton r. Fear Brothers, Ld. 

Biv. Ct. [1913] 2 K. B. 843 

1882. 

2 & 3 Will. 4, c. cv. {Pilotage — I/iimber), s. 24 

The “ Nicolay Belozwetow ” 

[1913] P. 1 

1838. 

1 & 2 Viet. c. ci. {CoaT}^ s. ^ 

Fear Brothers, LdT^'^' ^ 

Biv. Ct. [1913] 2 K. B. 843 

1863. 

26 & 27 Viet. c. xxxi. [Surrey Commercial 
ss.;113,' 115. Port of London 
Authority r. Cairn Line of Steam- 
ships - - 18 Com. Cas. 72 ^ 

26 & 27 Viet, c. ccxxv. {Great Eastern Railway 
{Steamboats)), s. 5. Westeskn Eleo- 
TRic Co., Ld. v. Great Eastern By. 
Co. - - Biv. Ct. [1913] 3 K B. 15 

1872. 

35 & 36 Viet. c. Ixxviii, {Bolton Corporatmi), 
s. 11. Mayor of Bolton v. Scott 

C. A. 11 L. G. E. 362 

1874. 

37 & 38 Viet. c. XXX. {Mersey Boohs), s. 11. 

• Jones -r. Mersey Docks and Har-*^ 
hour Board - 18 Com. Cas. 163 

.. 1877. 

• o 

40 & 41 Viet. c. clxxxviii. {Bolton Improve- 
\ient), s. 113. Mayor of Bolton v. 
Scott - - 0. A. 11 B. G. E. 362 
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"STATUTES — continued. ^ ^ f 

^ 1889. j 

52 k 53 Viet. -c. cxl. {Mersey Do A), A 29. 
Jokes 'o. Mkesey Docks and Har- 
bour Board - 18 Com. Caf 163 

1893. 

50 & 57 Viet. c. clxxxi. {Lirerpool Corporation'), 
s. 36. Lancashire and Yoricshire 
Ry. Co. y. Liverpool Corporation 
C. A. [1913] 3 K. B. 247 


1894. 

57 & 58 Viet. c. ccxiii. {London Building)^ 
ss. 22, 31. Metropolitan Ry. Co.' v. 
London C. C. - [1913] 2 K. B. 249 

ss. 22, 25, 27, 215, 216. Clode r. 

London C. C. - Div. Ct. 11 L. G. R. 

410; [1913]W. N.29 

ss. 88, 90, 91. Barry r. Minturn 

H. I. (E.) [1912] A. C. 584 


1898. 

61 & 02 Viefc. c. cclvii. {Paignton Improvement)^ 

ss. 46, 48, 50. Kirby v. Paignton 

U. D. C. - - - [1913] 1 Ch. 337 

^ 1899. 

62 & 63 Viet. c. eclxvi. {London County 

Counoil Improvements), s. 61. In re 
Farrer and Gilbert’s Contract 

[1913] W. N. 298 

1900. 


63 k 64 Viefc. c. civii. {Ilamsgate Ooiporation), 
s. 33. Cj^ssbll V. Jones 

Div. Ct. 77 J, P. 197 

1901. 


1 Edw. 7, c. eelv. {Leeds Corporation) ss. 4, 33, 
34, 36—49. SuGDEN %\ Leeds Cor- 
poration - H, L. (E.) 11 L. G. R. 662 


1903. 

3 Edw. 7, c. clxxxi. ( Urljan District 

Co'imcil), s. 32. Upjohn v. Willes- 
^EN U. D. C. - Div. ct. 11L.G.R.313 


STATUTES — continued. 

7 Edw. 7, c. clxxi. {Metropolitan Water Boardt" 

{Charges)), ss. 3, 33. Metropolitan 
Water Board v. Bunn 

C. A. [ 1913] 3 K. B. 181 

ss. 8, 13. Metropolitan Water 

Board v. Phillips - H. L. (E.) 

[1912] A. C. 86 

ss. 8, 25. Metropolitan Wate^T 

Board v. Avery - - - C. A. 

[1913] W. N. 260 * 

ss. 16, 1 7. Metropolitan Water*' 

^ Board v. ^ C. A. [1913] 

^ 3 K. B. 900 

^ 1908. 

8 Edw. 7, e. clxvii. {London Electrio Supply),^ 

s. 3. London Electric Supply Cor- 
poration, Ld. V. Westminster Elec- 
tric Supply Corporation, Ld. 

H. I. (E.) 11 L. G. E. 1046 

s. 4^ sub-s. 2. Battersea Borough 

Council v. County op London 
Electric Supply, Ld. 

C. A. [1913] 2 Ch. 248 

1910. 

10 Edw. 7 kl Geo. 5, c. cxvii. {Bradford Cor- 
poration), s. 53. Armitage v. Nichol- 
son - - Div. Ct. [19JL3] W. N. 116 

10 Edw. 7 &; 1 Geo. 5, c. cxxiii. {Easthourne 
Corporation), s. 46. Bex v. Sussex 
JJ. Ex parte Langham 

Div. Ct. 76 J. P. 476 

10 Edw. 7 & 1 Geo. 5, c. cxxix. {London County 
Council — General Powers). Lecture 
League, Ld. v. London C. C. 

Div. Ct. [1913] W. N. 117 

1911. 

1 & 2 Geo. 5, e. evii. {Woltiny U. D. C . — 
Basingstoke Canal). In re Woking 
U. D. C. (Basingstoke CanaIj) Act, 
1911 - - C. A. [1913] W. H. 346 


lO, 


1905. 

5 Edw. 7, e. xcvii. {Stepney Borough Council 

Superannuation), ss. 6, 19. Bennett 
■ r. Stepney Borough Council 

Div. Ct. 10 L. G. K. 954 

1906. 

6 Edw, 7, c. cxcii. {Hampstead Garden 

Sulmrh). HAMPSTEAD GARDEN 
Suburb Trust, Ld. v. Denbow 

77 3r P. 318 

1907. 


III. IRISH STATUTES. 

1833. 

3 & 4 Will. 4, c. 68 {Licensing), s. 5. Hex v. 
Roscommon JJ. - - C. A. (Ir.) 

[1913] 2 I. E. 332 

1844. 

7 & 8 Viet. c. 97 {Charitahle Donations), s. 16. 
In re CORCORAN. CORCORAN V. O’KAne 
[1913] 1 1. K. 1 

1845. 


f^7 Edw. 7, c. Ixxxix. {Worthing G(M^, ss. 6, 7, 
39. ScHWEDER V. Worthing Gas 
Light and Coke Co. (No. 5^) 

Eve J. [1913] 1 CE. 118 


8 & 9 Viet. c. cxliii. {Belfast Improvement), 
ss. 348, 351. Rex (Belfast Ooepoea- 
rTioN) r. Recorder of Belfast 

Div. Ct. (Ir.) [1913] 2 I. E. 439 


r 
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^ STATiiTEB— continued, 

1847. 

10 & 11 Viet. c. 32 (Landed Property Im- 
provement), Att.-GtEN. Howley 

[1913] 1 I. E. 455 


1851. 

-^14 & 15 Viet. c. 93 (Petty Sessions). Rex 
« r^DAVisON - Biv. Ct. (Ir.) [1913] 

1 I. E. 342 

^ s. 24. Rex 'y. Cork (Recorder) 

^ Biv. Ct. (Ir.) [1913] 2 I. E. 35 

s. 42. I^SH Insurance Commrs. 

V. HiiMiLT 02 T - Biv, ct. (Ir.) [1913] 

. 2 I. E. 453 

185S. 

15 & 16 Viet. c. 63 (Valuatloyi), ss. 12, 27. 

Whaley v. Great Northern Ry. Co. 

C. A. (Ir.) [1913] 2 I. E. 142- 

1853. 

16 & 17 Viet. c. 113 (Common Law Procedure 

(Jr.)), s. 20. In re Murphy. Pren- 
DERGAST V. Murphy 

[1913] 1 I. E. 504 

1854. 

17 & 18 Viet. c. 103 (Towns Improvement), s. 30. 

Rex (Casey) r. Tralee U, U. C. 

. Biv. Ct. (Ir.) [1913] 1 1. E. 59 

ss. 39, 93. Rex v, Cork (Re- 
corder) Biv. Ct. (Ir.) [1913] 2 1. E. 35 

ss. 60, 62. Whaley v. Great 

Northern Ry. Co. - - C. A. (Ir.) 

[1913] 2 I. E. 142 

1857. 

20 & 21 Viet. c. 60 (BanTiruptcy and 
Insolvency), s. 313. Hollinshbad v. 
Egan - H. L. (Ir.) [1913] A. C, 564 

s. 353. In re Fry - C. A. (Ir.) 

[1913] 2 I. E. 273 

20 & 21 Viet. c. 79 (Prolate), s. 78. In the 

Goods of Toole - [1913] 2 I. E. 188 

1858. 

21 A 22 Viet. c. 42 (Prescription). Flynn v, 

Harte - - - [1913] 2 I. E. 322 

21 & 22 Viet. c. 72 (Landed Estates Court), 
ss. 46, 47, 48. In re Browne’s Estate 

[1913] 1 I. E. 165 

1860. 

23 & 24 "y^ct. c. 154 (Landlord and Tenanf), 
s. 86. Rex (Walsh) v. Swifte 

C. A. (Ir.) [1913] 2 I. E. 113 

1864. 

27 & 28 Viet. c. 71 (Railways), s. 15. Elliott 
T, Strabane R. D. C. (No. 2) 

Biv. Ct. [1913] 2 I. E. 193 

27 & 28 Viet. c. 97 (Civil Bill Courts). Cavan 
C. C. V. Kane Brothers - C* A, (Ir.) 

[1913] 2 I. E. 250 

A 


STAIIJTES — continued, 

1 1865. 

28^ 29 Viet. c. clxxxiii. (Belfast), ss. 51, 53. 
Rex (Belfast Corporation) v. 
Recorder of Belfast 
• [1913] 2 I. E. 439 

1874. ^ 

37 & 38 Viet. c. 72 (Fines (Ir.) ), s. 5. Irish 
Insurance Commrs. r. Hamilton 

Biv. Ct. (^ 1 *.) [1913] 2 I. E. 453 


1875. 

38 k 39 Viet. c. 97 (Lunatic Asylums), s. 16. 
In re Murphy. Prendergast v. 
Murphy - - [1913] 1 1. E. 504 


1878. 

41 k 42 Viet, c. 52 (Pullie Ilenltli), s. 2. 
Holywood U. D. C. V. Grainger (Mar- 
garet) - - - Biv. Ct. (Ir.) 

[1913] 2 I. E. 126 

s. 61, sub-ss. 1, 2, 3 : ss. 232, 233. 

Mullingar R. D. C. v. Rowles 

Biv. Ct. (Ir.) [1913] 2 I. E. 44 

41 k 42 Viet, c. clxsx. (Belfast Improvement), 
s. 97. Davidson ^Cbelfast CouNCi^r^ 

Div, Ct. (Ir). [1913] 2 I. E. sf 

1881. 

44 k 45 Viet. c. 49 (Land), s. 5. Prbnder- 

GAST V. Mongan - [1913] 1 1. E. 321 

s. 30, sub-s. 1 (a). Farrell v. 

Donnelly C. A. (Ir.) [1913] 1 1. E. 50 

s. 31 , sub-s. 2. Att.-Gen. V. Howley 

1882. 

45 & 46 Viet. c. 29 (County Court), s. 4. 

Davidson v. Belfast Council 

Biv. Ct. (Ir.) [1913] 2 I. E. 87 

1888. 

• 46 Viet. c. 7 (Bills of Sale), s. 7. Hollins- 
HEAD V. Egan - - H. B. (Ir.) 

[1913;i^A. G. 664 

46 & 47 Viet. c. 60 (Lalow'ers), s. 16. Elliott 

v. Strabane R. D. C. (No. 2) 

Biv. Ct. (Ir.) [1913] 2 I. E. 193 

1891. 

54 & 55 Viet. c. 66 (Registration of Title), 
s. 34. Goodisson V. Goodisson 

[1913] 1 1. E. 31, 218 


1892. 

55 Viet. c. 5 (Poor Lam), s. 2. In re McGlynn'^ 

Biv. Ct. (Ir.) [1913] 2 I. E. 37 

^ 1B96. ^ 

59 k 60 Viet. c. 47 (Land Lam), s. 31, sub-s. 1. 
•CoLLES V. Hornsby - Biv. Ct. (Ir.) 

[1913] 2 I. E. 210 



cxxiv 




THE COjVTPLETE CUBBENT HiaiST, 1913. 

r 


STATUTES — co7ifln/iced, , ^ r 

, 1898, I 

61 & (52 Viet. c. 57 {Local Governym^ii'), 

s. 60. Weir v. Fermak^qh C. 0. 
AND Enniskillen R. D. G. ^ 

C. A. (Ir.) [1913] 1 I. K 193 

.. 1899. 

62 & 63 Viet. c. 87 {Poor Laui), s. 1. Pi re 

McGlynn » - - Biv. Ct. (Ir.) 

K, [1913] 2 I. B. 37 

1902. 

2 Eclw. 7, c. 18 {Licensing), ss. 3, 5. Bex v. 

Roscommon JJ. C. A. (Ir.) [1913] 

2 I. B. 332 

1903. 

3 Edw. 7, c. 37 {Land), ss. 3, 16. In 

Athliimney's (Lord) Estate 

C. A. (Ir.) [1913] 1 1. R. 402 
s. 16. In re Steele’s Estate 

C* A. (Ir.) [1913] 1 1. R. 292 

- — s. 16, sub-s. 1, Colles y. Hornsby 

Biv. Ct. (Ir.) [1913] 2 I. R. 210 

s. 24, sub-H, 8. In 7'e O’Ferrall’s 

Estate - - [1913] 1 1. R. 17 

s. 48. In re Orant’s Estate 

^ C. A. (Ir.) [1913] 1 1. R. 414 

s. 48 (4). h re Life Association 

of Scotland - - [1913] 1 1. R. 91 

In re Nunn’S Estate [1913] 1 1. R, 411 

s. 54, sub-s. 1 {a). Farrell v, 

Donnelly - - - C. A. (Ir.) 

[1913] 1 1. R. 50 

s, 63^ sub-s. 2. h re Armstrong’s 

Estate - - [1913] 1 1. R. 449 

' Dealer's). Dunne -v. 

Lee - Biv. Ot. (Ir.) [1913] 2 I. R. 205 

1906. 

6 IMw. 7, c. 37 {Labourers), s. 6, sub-s. 4 {c). 

Bex (Eyan) v. Recorder of Cork 

C. A, (Ir.) [1913] 2 I. R. 241 

1907. 

7 Edw. 7, c. 56 {Boioted Tenants), s. 2, 

sub-s. 4. Grant’s Estate 

C. A. (Ir.) [1913] 1 I. R. 414 

1908. 

8 Edw. 7, c. 38 {Irish Uniwi^sities). In 7'e 

Magrath- Histbd V, Queen’s Uni- 
versity of Belfast 

[1913] 2 Cb. 831 


1909. 

9 Edw. 7, c. 42 {Land), s. 15, sub-s. In re 
Sweetman’s Estate - [1913] 

1 I. R. 80 


1 & 2 Geo. 5, c. 45 {Pnblic Roads). Clare 
0* 0. n. Wilson (Adam) & 

C, A. (Ir.) [1913] 2 I. R. 89 


STATUTES — continued. 

1 & 2 Geo. 5, c. cxc. {Belfast Coi'poration),^ 
s. 102. Davidson %\ Belfast Council 
Biv. Ct. (Ir.) [1913] 2 I. R. 87 


IV. SCOTTISH STATUTES. 

18S6. ^ 

19 & 20 Viet, c, 96 {Marriage), s. 2. r Drew y. 

Drew . - - - 81 L. J. (P.) 85 — 

1889. ^ 

6^ S 53 Viet. c. 39 {Jn^Aoial ^Factors), s. 13. 
Gordon u. Smith - 108 I. T. 951 

• 1894. 

57 & 58 Viet. c. Ivi. {Fdinhurgh Corporation ^ 
Btooh), s. 5. Edinburgh Corpora- 
tion r. British Linen Bank 

H. I. (Sc.) [1912] A. C. 133 

1896. ^ 

59 <fc 60 Viet. c. ccxxiv. {Edhiburgh Improve- 
ment and Tranmays), s. 83. Edinburgh 
Corporation v. British Linen Bank 
H, (Sc.) [1912] A. C. 133 

1899. 

52 & 53 Viet. c. 39 {Judicial Factor's), ss. 13, 14. 
Gordon r. Smith - [1913] W. N. 161 

1900. 

63 & 64 Viet. c. cxxxiii. {Edinburgh Corpora- 
tion), s. 28. Hanley r. Edinburgh 
Corporation - - - H. L. (Sc.) 

[1913] A. C. 488 


V. COLONIAL STATUTES. 

AUSTRALIA, STATUTES OE. 

Australian Commonwealth — Australian In- 
dustries Preservation Act, 1906 (Aus- 
tralian Commonwealth Acts, Ko. 9 of 
1906), ss. 4, 7, 10, 15a. Att.-Gen. OF 
Australia r. Adelaide Steamship 
Co. - - ^ - [1913] A. C. 781 

New South Wales — Civil Service Act, 1884, 
Part V. Williams Delohery 

P. C. [1913] A. C. 172 

Public Service Acts of 1895 and 1902. 

Williams r. Delohery - P. 0. 

[1913] A. C. 172 

Public Service (Superannuation) Act, 

1903, S. 2 (])). WlLLIAMS^t;. DELOHERY 
' P. C. [1918] A. C. 172 . 

Stamp Duties Act, 1898 (ilct No. 27 of 

1898), s. 49, sub-s. 2 (A) {a)., Brunton 'i’. 
Stamp Duties (New South Wales) 
COMMRS. - P. C. [1913] A. C. 747 

Stamp Duties Amendment Act, 1904 (Act 

No. 24 of 1904). Brunton v. Staivip 
r Duties (New South Wales) Commrs. 

P. C. [1913] A. C. 747 



STATUTES. 


CSX?- 


•feTATTJTES — contumed. 

caJtada, statutes oe. 

Alberta Act, 1910 (1 Geo. o, c. 9). Eoyal 
Baxk of Canada v. Eeoem" 

P. C. [1913] A. C. 283 

Bank Act, 1906, s. 91. McHugh t. Union 
Bank op Canada - P. C. [1913] 
A. C. 298 

British Coriimbia Municipal Act, 1892, s. 146. 
Wilson v. Delta Corpoeation 

^ • P. C. [1913] A. C. 181 

British ColumlSa Miii^cipal Clauses Act, ?8^ 
(59 '^ict. c. 55), s. 64-. British 
Columbia Electric Ey. Co. 
Stewart - - [1913] A. C, 816 

^ ss. 243, 244. Wilson %\ Delta 

Corporation - P. C. [1913] A. C. 181 

Canadian Act, 1840 (3 & 4 Viet. c. 30). 
CORiNTHB 'r. St. Sulpicb, Montreal 
(Seminary) - P. C. [1913] A. C. 872 

Dominion Lands Act, 1886. Eex %\ Alberta 
By.' AND Irrigation Co. - P. C. [1912] 
A. C. 827 

Dominion Statute, 19(10 (63 & 64 Viet. c. 98), 
s. 1 (a). Dominion Cotton Mills v, 
Amyot - P. C. [1912] A. C. 545 

North-West Provinces Consolidated Ordi- 
nances,* 1898, c. 34, ss. 2, 3, and Sched. 
McHugh v. Union Bank of Canada 

P. C. [1913] A. C. 299 

North-West Irrigation Act, 1898. Eex r. 
Alberta Ey. and Irrigation Co. 

P. C. [1912] A. C. 827 

Ontario Crown Timber Act (E. S. Ont., 1897, 
c. 32). McPherson v. Temiskaming 
Lumber Co. - P. C. [1913] A. C. 145 

Ontario Execution Act, 1909 (9 Edw. 7, c. 47). 
Clarkson and Forgie r. W^ishaet 

P. C. [1913] A. C. 828 

McPherson i?. Temiskaming Lumber 

Co. - - P.C. [1913] A. C. 145 

Ontario Mining Act (Stat. of Ontario, 8 Edw. 7, 
c- 21). Cljprkson and Forgie 
WISHART - - [1913] A, C. 8281 

Bailway Act of 1888. Toronto and Niagara 
Power Co. v. North Toronto Cor- 
poration - P. C. [1912] A. C. 834 ' 

Bailway Act (B. S. of Canada, 1906, c. 37). 
Toronto and Niagara Power Co. 
'i\ North Toronto Corporation 

P. C. [1912] A. C. 834 

The Baihvay Act (B. S. of Canada, 1906, 
c. 37), ss. 274, 276. GRAND TRUNK 
By. Co. v, MoAlpinb 

[1913] A. C. 838 

Toronto and Niagara Power Co. Manufacturing 
Act, 1902 (2 Edw. 7, c. 107), ss. 12, 13, 
21. Toronto and Niagara J’ower 
Co. V, North Toronto Corporation 
P. C. [1912] A. 0.^34 


STATXJ!lffiS — contim^d. 

INDIA, ItATTTTES OF. 

BengJ Land Be venue Sales Act, 1868 (Bengal 
Act YIL of 1868), s. 2. Baijnath 
Bam Goenka ‘v. Nand Kumar Singh 

« P. C., I. E. 40 Ind. App. 54 

Burma Act of 1898, s. 41 (h). Secretary of 
State for India in Coujtoil 
Moment - P. C., L. E. 40 Ind. App. 8 

Central Provinces Governaj^ent Wards Act, 
1885 (XYir. of 1885), ss. 6, 18. Gulab- 
siNGH V. Baja Seth Gokuldas 

P. C., L. E. 40 Ind. App. 117 

Civil Procedure Code, 1882, ss. 2, 311, 588 (16), 
594, 595. Tekait Krishna Prasad 
Singh v. Moti Chand 

P. C., L. E. 40 Ind. App. 140 

s. 209. Majmudar Eiralal 

Iohhalal V. Desai Narsilai Cha- 
TURBHUJDAS - - P. C., L. E. 40 Ind. 

App. 68 

S.462. GaneshaEowv.Tuljaram 

Eow - P. C., L. E. 40 Ind. App. 132 

Code of Civil Procedure, 1908, s. 151 ; 
Order IX., rr. S, 9 ; Order XXII,, r, 3. 
Baja Debt Baksh Singh v, Habib 
Shah - P. C., L. E. 40 Ind. App. 151 " 

Court Fees Amendment Act, 1899, s. 2, sub-s. 4. 
Musammat Bameshwar Kumar v. 
Collector of Gaya 

P. C., 30 T. I. E. 65 

General Clauses Act (I. of 1868), s. 6. Lala 
S oNi Bam -y. Kanhaiya Lal 

P. C., I. E. 40 Ind. App, 74 

Imperial Government of 

Secretary of State for India in 
Council v. Moment - P. C., L. E. 40 
Ind. App. 8 

Indian Contract Act, 1872, ss. 15, 72. Seth 
Kanhaya Lal v. National Bank of 
India - P. C., L. E. 40 Ind. App. 66 

ss. 166, 178. Bank of Bombay v. 

Nandlal Thackbrsbydass - P. C., 
L. E. 40 In^App. 1 

Indian Evidence Act, 1877, s. 92. Saiyid 
Abdullah Khan -y. Saiyid Bashabat 
Husain - P. C., I. E. 40 Ind. App. 31 

Limitation Act, 1859 (XIY. of 1859), s. 1, 
cl. 14 Lala Soni Bam v, Kanhaiya 
Lal P. C., I. E. 40 Ind. App. 74 

Limitation Act, 1877 (Act XY. of 1877), ss. 2, 
19, and Sched. II., art. 148. Lala 
Soni Bam v. Kanhaiya Lal 

P. C., I. E. 40 Ind. App. 74 

^ — s, 19. Majmudar Hiralal 

^ Iohhalal t’. Desai Narsilal Cha- 
* TURBHUJDAS - - P. C., I. E. 40 Ind. 

^ App. 68 

Sched. II., arts. 120, 132. Bar- 

[j^AMDEo Prasad v. Tara Chand 

P. 0. 30 T. D. E. 143 


i 
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MB QOMPLETB CUBRBKT DIGEST, 1915. 


STATUTES— c r f 

INDIA, STATUTES OF-^oo?iHnuecl 1 
Ijimitation Act., 1908, Sclicd. I., arts. MS, 17G. 
IUja Debt Singh v. Habib Shah 

P. C., L. E. 40 lEd. App. 161 

PrcLate and Administration Act, IRsV s. 98. 
AIUSAMMAT KAMEWHWAR KuMAII '\h 
^ COLLEOTOK OF GAYA 

P. C., SOT. L. B. 65 

]*robate and Administration Act, 1889, s. 15* 
MtlSAMMl^T RAMESHWAR IvUMAR r. 
OOLLEtJTOLl OF GAYA 

^ P. C.. 30 T. L. E. 65 

Punjab Land Revenue Act, 1887, s. 44. Court 
OP Wards v , Ilahi Baksh - P. C., 

L. E. 40 Ind. App. 18 

Transfer of Property Act, 1900, s. 130, sub-s. 1. 
Mu L RAJ KHATAU r. ViSHWANATH 
PRABHURAM VAIDYA - - P. C., 

I. E. 40 Ind. App. 24 


STATUTES— 

MALAY STATES. 

Registration of Titles Regulation, 1891 (Reg. lY. 
of 1891, State of Selangor), s. 7. Lokb 
Yew i\ Poet Swettenham Rubber 

Co. - - P. C. [1913] A. C. 491 

Specific Relief Enactment, 1903 (Enact. IX. 
of 1903), s. 3, Illustration (y). I*pKB 
Yew V. Port Swettenij-am Rubber 
Co. - - P. C. [1913] A. c. 

NEW ZEALAND. ^ ^ 

•Imnd and Income Assessfnent Act, 1908 
(Na 95 of tlie Consolidated Statutes 
of New Zealand), ss. 71,79, 87. Kauri 
Timber Co., Lb. v. Taxes Commr. 

[1913] A. C. 

New Zealand Settlement Act, 1863, ss. 2, 3, 4. 
Manu Kapua V. Para Haimona and 
Att.-Gen. for New Zealand 

P. C. [1913] A. C. 761 



( cxxTii ) 


TABLE OF EULES AND OEDEKS OF COUET JUDICIALLY 
* CONSIDEEED DUEING THE YEAE 1913. 


RULES OF THE SUPREME COURT (ENGLAND2. 

Finance (1909-10) Acfl* 1910. Kules of the 
Siiprente Court, Finance (1*909-10) Act, 
1911. Jnlan-d Kevex^e Commrs. V. 

^ JOICEY - - C. A, 82 L. J. (K. B.) 162 

Order III. {Writ — Indorsement), r. 6 (E’.). 

Hopkins y. Collier - [1913] W. N. 94 

Order XI. (Service out of the Jurisdiction'), 

r. 1 (e) ; r. 8A. Hughes t\ Oxenham 

C.A. [1913] 1 Ch. 254 

r. 6. Kemp v. Necchi 

C. A. [1913] W. N. 62 

Order XIII. (Default of Appearance), vr. 3, 

10. Muir v. Je^ks (W.) & Co. 

C.A. [1913] 2 K.B. 412 

Order XIV. [Summary Judynienf). Stir- 
ling & Co. T. North - *29 T. L. R. 216 

r. 1. ^n re Freshwater. Yarmouth 

AND Newport Ry. Co., Ld. 

[1913] W. N. 184 

r. 12. Hopkins and Others r. 

Collier - - [1913] W. H. 94 

Order XVI. (Pa^’ties), r. 1. Lilly v. 

Thos. Tilling, Ld., and London 
C. C. - - - - 57 S. J. 59 

rr, 1, 4. Munday v. South Metro- 

polit.an Electric Light Co. and 
New Gutta Percha Co. 

[1913] W. N. 90 

r. 23. Merriman v. Gbach 

Div. Ct. [1913] 1 K. B. 37 

Order XVIII. (Parties), rr. 1, 6, 7. Lord 

Tredegar v, Roberts - C. A. [1913] 

• W. 3Sr. 325 

Order XIX. (Pleadings), r. 27. Thornhill 

'ij. Weeks - C. A. [1913] 2 Ch. 464 

Order XXII. (Money in Court), r. 6 (c), 

Doyle v, Brightlingsea -U, D. C. 

[1913] W. N. 244 

r. 12 (b). Gordon r. Smith 

• [1913] W. N. 161 

Order XXV. (Prooeedmgs in lieu of 

Demurrer), r. 4. THORNHILL r. 
Weeks - - C. A. [1913] W. N. 220 

r. 5. Lopthouse Cglliery, Ld. 

Ogden - - - [1913] 3 K. B. 120 j 

Order XXVI. (Disoonti nuaned), r. 1. Doyle 

v. Brightlingsea U. D. 0. . 

[1913] W. N. 244 : 


RULES OF THE SUPREME COURT (ENGLAHB) 
— continued, 

Order XXVIII. (Amendment), r. 11. 

Muir v. Jenks (W.) & Co. 

C. A. [1913] 2 X. B, 412 

Order XXXI. (Discovery and Dispection), 

rr. 12, 14. Birchal C. Birch, 
Crisp & Co. and Others 

C. A. [1913] 2 Cb. 375 

I rr. 12, 19A. British Association 

I OP Glass Bottle Manufacturers r. 

Nettlepold - H. L. (I.) [1912] 

I A. C. 708 

rr. 12, 29. Pink r. J. A. Sharwood 

& Co. - - - [1913] 2 Cb. 286 

r. 14. Coombs v. Hayward 

Piv. Cfe. 107 L. T. 715 

r. 18 (1). The “ Pacuare ” 

C. A. [1912] P. 179 

r. 19 A (2). Birmingham and Mid- 
land Motor Omnibus Co. %\ London 
AND North Western Ry. Co. 

C. A. [1913] 3 K. B. 850 

Order XXXVI. (Trial), r. 1. Forbe^ r. 

Samuel - - [1913] W. if. IGT 

rr. 5, 6. Metropolitan Asylums 

Board v. Sparrow - C. A. [1918] 
W. N. 115 

r. 12. Aktiengesellschapt Hom- 

mel’s Haematogen v. Hommbl 

30 R. P. C. 133 

r. 57. Dunlop Pneumatic Tyre 

Co. V, New Garage and Motor Co. 

C. A. [1913] 2 Xt«. 207 

Order XLIII. (Executmit), r. 6. Rex r. 

WiGAND . »iv. Ct. [1913] 2 K. B. 419 

Orders XL VII. (Tr>?i of Possession), 

XLVIII. (B'>/^ of Delivery), In re 

Taylor - - - [1913] W. N. 212 

Order XLVIII. A (Actmis against Firms, 

^'G.), rr. 3, 11. In re The Debtor 
(No. 21 OF 1912) - - Div. Ct. 

107 L. T. 624 

Ordit LVII. (Jyitwf.ead,er\ rr. 1, 8, 11, 12. 

Mason v, Bolton’s Library - C. A. 

[1913] 1 K. B. 83 

Order ^VIII. (Appeals to C. Jl.), r. 15.< 

Johnson v, PvEfuge Assurance Co. 

• [1913] 1 K. B. 259 



THE COMPLETE CUBEENT DICEST, 1913. 


BBLES OF THE StJPEEME ^CMJBT 

■ — continued. 

— ^ Order LTIII. (^A'p 2 JeaU to C. J?), r, 16. 
WooTTOK y. Sib VIES . - C. A, 

SOT. L. E. 165 

Order IiXII. (Beffistrars of the Chancery 

Division)^ r. 140. Johk Briksmead 
^ Sons, Ld. ‘i\ Brinsmead 

[1913] 1 Oil. 492 

Order LXIV. (Time'), r. 3. Gelmini v. 

Moriggu. - - [1913] 2 K. B. 549; 

[1913] W. H. 139 

r. 7. Manks r. Whitbley 

[1913] 1 Ch. 681 

Order LXY, [CosU), r. 27 (29). Perry 

Hessin - - - 57 S. J. 302 

Order LXX. {Kon~com,pliance)^ rr. 2, 3. 

Muir r. Jenks (W.) & Go. 

C. A. [1913] 2 K. B. 412 

EHLES OF THE SBPEEME COUET (lEELAND). 

Order XI. {Sercice)^ r. 1. Clare 0. C. -y. 

Wilson (Adam) &: Sons - C. A. [1913] 
2 I. E. 89 

r. 1 (k). Cooney r. Wilson and 

Henderson - - 0. A. (Ir.) [1913] 

2 I. E. 402 

Order XXXI. (JDiseovery), rr. 13 — 16. 

Irish aoricultural Wholesale 
Society r. McGowan - 0. A. (Ir.) 

[1913] 2 I. E. 313 

— Order LVIII. {Appeal)^ r. 15. Cavan C. C. 
r. Kane Brothers - C, A. (Ir.) [1913] 
2 I. E. 250 

. {Enlarging Time) 7. Cavan 
- d C. -y. Kane Brothers - C. A. (Ir.) 

[1913] 2 I. E. 250 

rr. 2, 9, 261. Jn re Fisher &c Sons 

[1912] 2 K. B. 491 

Order LXXIV., r. 109. In re Bank op 

B&ypt, Ld. - - [1913] 1 I, E. 502 

BAHKEFPTCY exiles, 1886, 1890, rr. 108, 
192, 231, 262, 339. In re Arthur 
Williams & Co. JSr pnrte The 
Official Eeoeiver - C. A. [1913] 
2 X. B. 88 

r. 208. In re Layb. Turnbull r. 

Late - - - [1913] 1 Ck 298 

r. 241. In re Pearsb. Bee paide The 

Bankrupt - - 107 L. T. 859 

r. 260. In re The Debtor (Ho. 21 

OP 1912). Mce parte The Petition- 
ing- Creditors - Biv. Ct. 107 L. T. 624 

r. 271A. In re Belton Biv. Ct. 

108 L. T. 344 

r. 316. In re SPiNK. Bx parte 

Slater - - - 108L. T. 672; 

[1913] W, H. 106 

r, 317. Xn re Spink. - Bx parte 

Slater - - - 108 L. T. 811 


BOAEB OF TEABE HOTICE TO MAEIHEES, 
1911. H.M.S. King Alfred ” ' 

30 T. I. E. 102 

CAKOHS OF 1603, Canons 76, 109. Ely (Bishop) 
-y. Close - - [1913] W. H. 249 

Canons 86, 125. Archdeacon of Exeter v. 

Green - - - [1913] P. 21 

CLEEGY BISCIPLIEE ACT EXJIJIS, ISS^T rr. 
72, 95. Ely (Bishop) r. Close 

[1913] W. H. 249 

COAL MINES (MINIMFM WAGE) ACT, 1912, 
SoutE Wales district Enles, rr. 5, 7. 
Davies r. Glamorgan-Coal Co. 

[1918] W. N. 214 

COLLISIONS AT SEA (EEGXTLATIONS F{P=s- 
PEEVENTING), Art. 11. The 
“ Bitinia ” - - - 82 L. J. (P.) 6 

Art. 16. The “ Counsellor ” 

[1913] 1 K, B. 70 

Art. 19. H.M.S. “ Hawke ” - C. A. 29 

T. L. E. 441 

COMPANIES (WINBING-XJP) EBLES, 1909, 
rr. 2, 42. In re Pacaya Rubber and 
Produce Co.7 Ld. - C. A. [1913] 
1 Ch. 218 

r. 80. Premier Dnderwriting 

Association (No. 2), Cory's Case 

* [1913] 2 Ck 81 

THE COPYEIGHT EOYALTY SYSTEM (ME- 
CHANICAL MUSICAL INSTEU- 
MENXS) EEGULATIONS, 1912, el, 4. 
MONCKTON r. PATH]g FrIiRES PATHE- 
PHONE, Ld. - G. A. [1913] W. N. 347 

COUNTY COUET EULES, 1903 and 1904, 
Order XII., r. 3. Ooomes & Son r. 
Hayward - - [1913] 1 X. B.‘150 

r. 16. Hammond, Brothers, and 

Champness, Ld. v Jackson 

Biv. Ct. [1913] W. N. 340 

Order XXII. (A.), r. 27. Bates i\ Gordon 

Hotels, Ld. - [1913] 1 X. B, 631 

Order XXIII., r. 13 ; Order XXV., rr. 8, 

23 A, 23B, Appendix H, Form 163. In re 
Miller. Bx^ parte Furniture and 
Fine Arts Depositories 

[1912] 3 X. B. 1 

Order LIIL, r. 45. Bates y. Gordon 

Hotels, Ld. - [1913] 1 X. B. 631 

CEIMINAL APPEAL EULES, 1908, r. 39C. 
Bx parte Weir C. C. A. 108 L. T. 350 

CEOWN OFFICE EULES, 1906, r, 65. Bex 
Andover R. D. 0. - - Biv CC 

77 J. P. 296 

BIVOECE EULES, r. 175. Neumann Neu- 
mann- - - . 29T. L.E.213 

ECCLESIASTICAL FEES, TABLE OF. London 
Gazette^ Marcb 19, 1908, and June 2, 
^ 1908. Archdeacon of Exeter r. 
Green - - - [1913] P.21 



« 


EULES AND OEDEES JUDICXALLY OONSIDEEED DUEING 1913. 


eXtEADITION TEEATIES of 1876 AND 1909 
WITH FEANCE. Ebx Briston 

Prison (G-otebnor). Rex v. Hollo- 
way Prison (Governor) - Biv. Ct. 

. [1912] 2 K. B. 6T8 

EXTBABITIOH TEEATY OF 1872 WITH 
^ GEEHAHY. Rd.x i\ Brixton Prison 
^ (Governor). Mv parte Stallmann 
Biv. Ct. [1912] 3 K. B. 424 

e^HlilAL COHSOIIBATEB (ITKIOHS) ORBEE, 
JBBY 2J, 1847, Arts. 187, 188. Li^:|D 
V. Bermondsey Guardians 

. : ir L. G. R. 751 

HEAYY MOTOR CAR (AMEHBMEHT) ORBER, 
1907, Art. 14. Lloyd Ross 

Biv. Ct. [1913] 2 K. B. 332 


PETROIFIBM RIGBLATIOHS, 1907. rr. 2,^4. 
Apple YARD v. Bang-ham Biv. Ct. 

* [1913] W. H. 289 
PRIYY^COFHCIL ORBER (Ir.), January SO, 1899. 

• Weir^. Fermanagh C. C. and Ennis- 
killen R. D. 0. 

C. A. (Ir.) [1913] 1 R R, 139 

PUBLIC TRUSTEE RULES. 1912, rr. 6 (a), 8 (2), 
10 (g). W. H. 1912 (April 27), pp. 173- 
176. I/i re SHAW. » Public Trustee 
- jj. Little - - [1913] W, H. 349 

r. 30. W. H. 1912 (April 27), pp. 173- 

176. I/i re Cherry’s Trusts 

[1913] W. H. 297 

SALE OF MILE REGULATIONS, 1901 (1) & (2). 
Preston i\ Eedfern - Biv. Ct. 

10 L. G. R. 717 


HOUSING OF WORDING CLASSES (SNGLANB) 
RULES, JANUARY 11, 1910, rr. 1, 4, 
5, 9. Rex r. Local Government 
Board. Uu; parte Arlidge 

Biv. Ct. [1913] 1 K. B. 463 

LOCAL GOVERNMENT (APPLICATION OF 
ENACTMENTS) ORDER, 1898, ScLed., 
Art. 36 (10), ci., viii. Rex (Fitz- 
gerald) r. McDonald Biv. Ct. (Ir.) 

[1913] 2 I. R. 56 

LOCAL GOVERNMENT (PROGEBURE OF 
COUNCILS) ORBER, 1899, Art. 13. 
Weir v. Fermanagh C. 0. and 
Enniskillen R. D. C. - C. A. (Ir.) 

[1913] 1 I. R. 193 

LUNACY RULES, 1892, r. 81. In re Bennett, 
Greenwood v, Bennett - [1913] 

2 Ch. 318 

MOTOR CARS (USE ANB CONSTRUCTION) 
ORBER, 1904, Ai*t. II., Condition 7. 
Webster v. Terry - - Biv. Ct. 

[1913] W. N. 289 

MOTOR GARS, Regulations, dated tiie 31st 
of July, 1907, made under Sect. 5 of tie 
Locomotives on Highways Act, 1896^, 
(69 & 60 Viet, c, 36). Appleyard r. 
Bangham - - [1913] Vr. N. 301 

NATIONAL HEALTH INSURANCE REGU- 
LATIONS, 1912: Rex v. Baggallay 
Biv. Ct. [1913] 1 K. B. 290 

NATIONAL INSURANCE REGULATIONS, 
May 22, 1912. Statutory Rules and 
Orders, 1912, No. 458. Price v. Webb 
Biv. Ct. [1913] 2 K. B. 367 

OLB AGE PENSIONS REGULATIONS, 1908, 
Reg. 21 (3) (d). Rex (Fitzgerald) 
-y. McDonald - - Biv. Ct. (Ir.) 

[1913] 2 I. R. 66 


Scott r. Jack - Ct, Just. (Sc.) 1912 ; 

S. C. (J.) 87 

SOLICITORS’ REMUNERATION ACT, 1881, 
General Order under, s. 2, sub-ss. (a), 
(e) ; Scbed. I., Part I., r. 2 ; Sched. II. 
In re STEAD. SMITH v. STEAD 

[1913] 1 Ch. 240 

THAMES BY-LAWS, Art. 30. The “ Bitinia ” 

82 L. J. (P.) 5 

Art. 40. The “Harberton” . 

[1918] P. 149 

Art. 46. The “ Marie Gartz ” 

29 T. L. R. 321 

Art. 47. The “Ursula Fischer” 

29 T. L. R. 629 

TRADE MARKS RULES, 1906, r. 14. In re 
Teopani & Co.’s Trade Mark 

[1913] 1 Ch. 191 

WORKMEN’S COMPENSATION. Regulations 
the Secretary of State under Sched, I., 
el. 6, of the Workmen’s Compensation 
Act, 1806, dated June 28, 1907. Major 
r. South Kirkby, Featherstone 
A: tTD Hunswoeth Collieries, Ld. 

C. A. [1913] 2 K. B. 146 

WORKMEN’S COMPENSATION RULES, 1907-^ 
1912, rr. 8, 9, Appendix A, Form 5. 
Tyne-Tebs Shipping Co., Ld. v. 
Whilock - C. A. [1913] W. N. 237 

rr. 19, 24. Nbttleingham ^ Co 

'V. Powell & Co. - [1913] 1 K. B. 113 
Woodcock v. London and North 
Western By. Co. - [1913] 3 K. B. 209 

r. 49 (8). Kierson v. Joseph L. 

Thompson & Sons, liD. - C. A. [1913] 
IK. B.687 

r. 66A and Form 63. Thompson 

(Geo.) &; Co. v, Ferraro 

C. A.6B. W, C,f*461 
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THE GOMPLETE CUEE1|HT DIGEST, 1913. ' 

mSITEAHCE (HATIOHAL) ACT, 


COEHTY COFETS. • • | 

• County Courts Act^ 1888 (51 cj' 52 c, 43). 
County Coiirt Offices (Ilford) Ordeg^ 1912. 
Order of the Lord Chanoellor dated ?Dec. 18, 
1912, coming into operation on Mar. 1, 1913, 
directing the heeping open of an offiBe of the 
County Court of Essex at Ilford on, Tuesdays^ 
Umi^siays and Satzirdays in each weeK W. IT. 
1913 (Jan. 4), p. 1, 

County Courts Act, 1903. County Courts 
{Extended Jurisdmotion) Order in Council, 1912, 
dated Dec. 16, 1912, coming into operation on 
Jan, 1, 1913, amending the County Courts Order 
in Council, 1904. (See [1904] fV, N. Pt, II,, 
V, 333.) W. H. 1913 (Jan. 4), p. 1. 

County Courts Act, 1888, and County Court 
Rules, 1903. County Couid Offices (Knares- 
torougki) Order, 1912. Order of the Lord 
Chancellor dated Dec. 30, 1912, coming into 
operation on Eeh. 1, 1913, directing the heeping 
open of an office of the County Court of Yorltshire, 
West Riding, at Knai^eshorough, one day in every 
meeh, W. H. 1913 (Jan. 25), p. 92. 

County Courts Act, 1888. Order in Council 
of Fed, 11, 1913, extending the Boundaries of the 
Colchester, Clacton, and Harwich County Court 
District, W. H. 1913 (Mar. 22), p. 153. 

THE COUNTY OOUET EULES, 1913. 

Alloweb April 7, 1913, OoMiira iitto Force 
May 12, 1913. 

W. N. 1913 (Apr. 19), p. 213 

THE COFNTY COFETS (BANKEFPTCY AHF I 
COMPANIES WINDING FP) JFEISDICTION 
OBDEB, July, 1913. 

Dated July 7, 1913. 

Order of the Lord Chancellor under s. 92 of 
the Banhruptcy Act, 1883, and s. 131 of the 
Companies {Consolidation) Aot, 1908, that from the \ 
first day of Sept, next the district of the County 
CouH of Lancashire held at Blachpool and 
Fleetwood shall cease to he excluded from Banh- 
ruptcy Jurisdiction as in the County Courts 
(Banhrugjtcy and Companies Winding Up) 
Jurisdiction Order, May 19, 1899. W. N. 1913 
(Au^), p. 339. 

INSFBANCE (NATIONAL) ACT, 1911 (1 & 2 
Geo. 5, c. 65). 

National Health Insurance (Special Orders 
Acceleration) Order {Ho. 2), 1912, Dated 
Hov, 29, 1912. W. N. 1913 (Jan. 4), p. 2. 

National Health Insurance (Special 
Customs) Order, 1912 (No. 3). Dated Oct. 24, 
1912. W. N. 1913 (Jan. 4), p. 2. 

National Health Insurance (AdMnistration 
of Medical Bemfit) Regulations, 1912. Dated 
Dec. 6 , 1912. W. N. 19i3 (Jan. 4), p. 8. 

National Health Insurance (iSnirther Pay* 
ments to Approved Societies) Order, 1912 {No. 2). 
Dated Dec. 18, 1912. W. N. 191i (Jan. 18), 
p. 78. 


I tinned. • 

National Health Insurance. Table dated 
Jan. 4, 1913, prepared by the National Health 
Imurance Joint Cornmittee under s. 5, sub-s. 1, of 
the National Insurance Act, 1911 {1 ^’2 Geo. 5, 
c. 55), showing the voluntary rate for female 
insured ptersons entering i?ito insurance on or 
after Jan. 15, 1913. W. N. 1913 (Jan,^426), 

р. 92. • 

Unemployment Insurance. Special Exclu- 
sion (Drivers etc.) Order, 1912. Dated .AihjTA, 
tailing effect as from th^ commencement of 
the National Irmiranm Act, 1911. W. N. 1913 
(Jan. 25), p. 93. * 

• 

The National Health Insurance (Special 
Employers Custom) Provisional Order, 19x2 
(No. 1), dated Dec. 21, 1912, made by the Joint 
Committee established under the National In- 
surance Act, 1911 (1 2 Geo. 5, c. 55), acting 

jointly with the Insurance Commrs. under s. 47, 
’suh-s. 7, of that Act. W. N. 1913 (Feb. 1), p. 99. 

The National Health Insurance (Subsidiary 
Employments) Provisional Order, 1912 (Ab. 4), 
being Provisional Special Order, dated Deo. 30, 
1912, 7nade by the Jtint Committee established 
under the National Insurance Act, 1911 (1 2 

Geo. 0, G. 55), and by the Insurance Commrs., 
the Scottish Insurance Commrs., the Irish Insur- 
ance Commrs., andihe Welsh Insurance Commrs., 
acting jointly, as to Subsidiary*Employment, and 
Provisional Special Order, dated Deo, 20, 1912, 
made by the said Joint Committee under sub-s. 2 
of s. 1 of the Act. W. N. 1913 (Eeb. 1), p. 100. 

The National Health Insuranee (Special 
Customs) Amended Provisional Order, 1912 (No. 
1), dated Jan. 15, 1913, made by the National 
Health Insuramoe Joint Committee, and by the 
Insurance Commrs., the Scottish Insurance 
Commrs., the Dish Insurance Commrs., and 
the Welsh Insurance Commrs., acting jointly, 
under s. 47 of the National Insurance Act, 1911 
(1 2 Geo. 5, c. 55). W. N. 1913 (Feb. 8), p. 107. 

The National Health Insurance {Special 
Customs) Amended Pj'ovisioyial Order, 1912 
{No. 2), dated Jan, 15, 1913, made by the 
National Health Insumnce Joint Committee and 
by the Insurance Commrs. and the Welsh Insur- 
ance Commrs., acting jointly, under s. 47 of the 
National Insurance Act, 1911 (1 2 Geo. 5, 

с. 55). W. N. 1913 (Feb. 8), p. 109. 

The National Health Insurance {Special 
Cmtoms) Provisional Order, 1912 (No. 5), dated 
Jan. 14, 1913, made by the National Health 
Insurance Joint Committee aWd by the Insur- 
ance Commrs., acting jointly, under s. 47 of the 
National Imurance Act, 1911 (1 4* 2 Geo. 5, 
0 . 55). W. N. 1913 (Feb. 8), p. 110. 

The National Health Imurance {Wales) {Pay- 
ments to Insurance Committees) Orders, 1913, 
dated Jan. 4, 1913, made by the Welsh Imurance 
Commrs. under ss. 78 and 82 of the National 
Insufance Act, 1911 (1 4' 2 Geo. 5, c. 55). W. N . 
1913 (Feb. 15), p. 117. 


i 
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LIST bulbs and OEDERS published during 1913. 


•insurance (NATIONAL) ACT, 1911 — cok- 

Mnmd. 

The. National Health Imuvance ( Walei) {Pay- 
ment hy Ajyproved Societies to Insurance Com- 
mittees) Orde}% 1913, dated Jan. 4, 1913, niadehy 
the Welsh Inmrance Commrs. under ss.l^ and 82 
of the Nationallmirayice Act.^ 1911 (1 tf 2 Geo. 5, 
6\ 55). W. N. 1913 (Feb. 15), p. 117. 

The Natwnal Health I)isuraned (^FiiHher 

* Payments to Approved Societies) {Wales) Order. 
1913, dated Jan. 4, 1913, made hy the Welsh 
It^urance Comvirs. uiider ss. 78 and 82 of the 
National l7i.<atra)f(}e AcL 1911 (1 if 2 GeA B, 
c. 55). W, S. 1913 (FebT^S), p. 118^ 

•* 

Tahle, dated Jan. 15, 1913, prepared hy the 
National Health Insurance Jobd Committee. 

• under s. 55 (1) of the National Insurance Act, 

1911 (1 2 Geo. 5, c. 55), of Reser re Values for 

Male Insured Persons, zvho at the date of joining 
an Approved Society or becoming a Person 
entitled to Henefts out of the A^ary and Army 
iTisiLvanee Fund are serving in the Ahivy or 

^Armi/ ami to ivhoni s. 46 of that Act applies. 
W. H. 1913 (Feb. 16), p, 118. 

The Natmial Health Insurance {Collection 
of Contributions) Regulations {Hngla?id), 1913, 
dated Jan. 20, 1913, made by the Ahitional Health 
Insurance Joint Committee and the Insurance 
Commrs., acting jointly, under the Natioyial 
Iimtrance Act, Igll (1 of 2 Geo. 5, c. 55), as to 
the Payment and Collection of Contributions. 
W. N. 1913 (Feb. 22), p. 123. 

The National Health Insurance {Administra- 
tion Fxpenses) Regulations, 1913, dated Jan. 20, 
1913, made by the National Health Insuratiee 
Joint Committee under the Natiozial Insurance 
Act, 1911 (1 ^5’ 2 Geo. 5, c. oF),as to the Adminis- 
tration Account of an Approved Society. 'W. N. 
1913 (Feb. 22), p. 127. 

Ike National Health Insurance {Further Pay- 
ments to Approved Societies) {Wales) Order, 
1913 {No. 2), dated Jan. 22, 1913, ?nade by the 
Welsh Insurance Commrs. under ss. 78 and 82 of 
the N'ational Iimirance Act, 1911 (1 i* 2 Geo. 5, 
6’. 55). W. H. 1813 (Feb. 22), p. 128. 

The National Healtlff Insurance {Payments 
to Insurance Committees) Order {No. 2), 1913, 
dated Jan. 24, 1913, made by the Insurance 
Commrs. under s. 78 of the N'ational Insurance 
Act, 1911 (1 4* 2 Geo. 5, t?. 55). W. N. 1913 
(Feb. 22), p. 128. 


tAm EEaiST]|Y (MIDDLESEX DEEDS). 

Rules and Fee Order, 1913. Bated Feb. 25, 
1913, came into operation, Mar., 1913. W. 17. 
1913 (Mar. 22), p. 154. 

LOraOX -^FOLICE CODBTS. 

Metropolitan Police Courts — Order in Council, 
dated Bee. 16, 1912, as to the removal of A^arl- 
boTough Street Police Court. W. ISf. 1913 (Jan. 18), 
P- 75. 


LONDOlfl (CODKTY ^F)— Q.DAETEB SESSIONS. 

Ordcf of the Secretary of State, dated Bee. 2V 
1912, approving Scheme of the London County 
Councillor regulating the holding of Comts of 
Quarter Sessions for the County of London, as 
provided by s. 42 (7) of the Local Government 
Act, ISSS (51 4- 52 Viet. c. 41). W. N. 1913 
(Mar. 1), p. 138. ^ 

LDNACY. 

L[JNAGY ACT, 1890. 

Eule, dated Maeoh 12, 1913, made by the 
COMMISSIONEES IN LUNACY WITH THE 
appeoval of the Loed Chanoelloe. 

Lunacy Act, 1890. In Form 7 in the Second 
Schedule the words of county courts ” shall be 
inserted after the word judge,” and the words 

having jurisdiction in the district within which 
I am detained ” shall be omitted. W. N. 1913 
(Apr. 5), p. 186. 

PATENTS AND DESIGNS ACT, 1907. 

Oedee of the Loed Chancellor. 

By virtue of the 92nd section, sub-section 2, of 
the Patents and Designs Act, 1907, appointing 
the Honourable Mr. Justice Warrington to be 
the Judge of the High Court to whom an appeal 
shall be made or a petition referred or presented 
under the said section. W. N. 1913 (Apr. 12), 
p. 209. 

PEIVY COUNCIL— JDDIGIAL COMMITTEE. 

Order in Council of Bee. 16, 1912, araending 
the Order in Council of Feb. 15, 1909, as to 
Appeals from the Full Court of the Supreme 
\ Court of the Colony of Sierra Leone to His 
\ Majesty in Council. W. N. 1913 (Jan. 18), 
p.75. 

Order in Council of Bee. 16, 1912, maJdng^ 
provisioJi for appeals to His Majesty in Council 
from the Special Court of the Beckuanaland 
Protectorate and from any Court of Resident 
Commr. of the said Protectorate. W. N. 1913 
(Jan. 18), p. 75. 

Order in Council of Bee. 1212, prescribing 
Rules for uniformity of practice and procedure 
in Appeals to His Majesty in Council from the 
Federated Malay States. W. N. 1913 (Jan. 18), 
p. 77. ' ^ 

EAILWAY AND CANAL TEAFFIC ACT, 1888. 

Appomtment by the Lord Chancellor of the 
Hon. Mr. Justice, John Eldon Banhes to be the 
ex-officio Commissioner for England of the Rail- 
way and Canal Commission for the period of 
hve years. Bated July 10, 1913. W. N. 1913 
(July 19), p. 321. 

EDLES OF THE SUPEEME COMET. 

(POOH PBESONS.) 

Dated the 28th day of April, 1913, 

Order XVI. 

Repealing^art IV. (Rules 23 to 31, both 
inclusive) of*Drder XVI. of the Rules of the 
Supreme Court, 1883, and substituting other 
Rules in lie3 thereof. W, N. 1913 (May 10), 
p. 231. 
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EtIEES OF THE STOBEIOS COUET— • 

« Provisional Pule^ dated July 28, 1913, ^pul- 
lislied pursuant to the Pules Publieation Aot^ 
1893 : — Altering Rule 32 of the Stiprmne Court 
(Poor Persons) Rules ^ and postponing until Jan, 1, 
1914, the operation of these Rules. *#. N. 1913 
(Aug. 2), p. 839. 

R^le dated Pec. 4, 1913, repealing Rules of 
the Supreme Cornet {Poor Persoyis\ 1913, and 
continuing Order XVI., Part JF., in operation 
until further ord^r. 

FEES TO TBIOTTY MASTEBS. 

Jak. 12, 1893, 

Repeal of Rule 1 a7id substitution of fresh 
Rule dated July 1, 1913. W. 1913 (July 19), 
p. 321. 


SOLICITORS ACT, 1877. 

Order oyiade under s. 13 of the 8olicito7*s Act, 
1877, by the 3faster of the Rolls with the concur ^ 
rence of the Lord Chancellor and the Loy^d Chief 
Justice, dated June 16, 1913. W. 1913 
(July 26), p. 325. 

TRABE ACT RULES, 1913. 

Bated the 27th Xov., 1913, and coini^gf into 
force foj^thmth. W. H. 1913 (De«t 20), p. 461. 

WORKMEN’S COMPEHrSATIOH RULES. 

Bated the 7th April, 1913, coming into foi'ce 
May, 1913. W. H. 1913»(Apr. 19), p. 216. 
[NOTE.-^These Buies were annulled by the 
Consolidated Workmen’s Compensation Buies, 
dated May ?>, 1913, coming into operation 
July 1, 19i3.] 



THE CURRENT INDEX. 

1912 . 


* ERRATA. 


Page V., lines 3 and 4 from top. T)\ 718 andi 
690. I 

Page X., line 6 from bottom. For “ Sanken ” 
read “ Santen.” 

Page xl., lines 20 and 21 from top. Tr. 766 and 
761. 

Page xlv., line 19 from top (Poultney, la re'). 
For “ 1 Ch. 245 ” read^^' 2 Cb. 541.” 

Page Hi., line 6 from top. For Sanken ” read- 
“ Santen.” 

Page Ixvi. (left col.), line 30 from top. For 
I)oddingt07i^' read Bodmgtonp and for 
“ 1907 ” react’''- 1897. ” Line 23 from bottom, 
for “ 518 ” read “ 505.” (Right col.), line 29 
from top. After “ C. A.” ins. '‘[1912] 3 
K. B. 162,” 

Page Ixvii. (left col.), line 6 from top. For 
“ Chigy ” read “ Chippy' Line 7 from top. 
For “ iAIuneo ” read “ Mojriio.” 

Page Ixviii. (right col.), line 18 from top. After 
“H. L. (E.)” ins. “[1912] A. C. 709.” 
Line 25 from top. For “ 744” read “ 714.” 
Line 11 from bottom. For “ Hanson ” read> 
“ Hanse?i.'^ 

Pagelxix. (left col.), line 12 from bottom, Tr. 
“ Div. Ct.” to line 11 hefore “ 22.” . 

Page Ixx. (left col.), line 20 from bottom.' For 
“ 88 ” read “ 38.” 

Page Ixxi. (left coL), lin(f 27 from top. After 
“ y. Andreics'' ins. “ 15 Ch. D. 428.” 

Page Ixxii. (left col.), line 27 from top. For 
“A. C. 276” read “1 I. R. 188.” 

Page Ixxiv. (right col.), line 24 from bottom. 
For “ 1900” read “1909.” Line 26 from 
bottom. After “ C, A.” ins. “ [1912] 3 K. B. 
162.” 

Page Ixxy. (right col.), line 27 from top. For 
“ Hamhook ” Q'ead “ Hambeook.” 

Page Ixxyi. (right col.), line 17 from bottom. 
For “ [1892] ” read “ [1899].” Line 0 from 
bottom. For “1 K. B.” read “2 K. B.” 
Line 8 from bottom. For 24 ” read “ 26,” 

Page Ixxvii. (left col.), line 29 from bottom. For 
“ P. D.” read “ P. & D.” (Right cfl.), 
line 7 from top. After ‘-'Priestley'’' ins. 
“[1901] A. 0. 208.” 


Page Ixxviii. (left col.), line 30 from top- Dele 
‘ ‘ Keane y. - [1912] W. N. 205.” 

(Right coL), line 24 from top. For “ 47 ” 
read “417.” Line 29 from top After 
“(1872)” ins. “ L, R.” 

Page Ixxix. (left col.), line 15 from bottom. 
After ins. “[1900] 2 Oh. 238.” 

(Right col.), line 30 from top. For 722 ” 
read “ 772.” 

Page Ixxx. (left col.), line 14 from bottom. For 
“[1912] ” read “[1902].” 

Page Ixxxi. (left coi.), line 27 from top. For 
“ [1899] 2 Q. B. 560 ” read “ [1900] 1 Q. B. 
130n.” Line 20 from bottom. For “ 288 ” 
read ‘‘ 268.” (Right col.), line 18 from 
bottom. For “ 830” read “820.” 

Page Ixxxii. (left col.), line 22 from top. For 
“ [1911] ” read “[1891].” 

Page Ixxxi y. (right col.'), line 22. For “E. B.” 
read “ I. R.” 

Page Ixxxy. (left col.), lines 4 and 5 from bottom. 
Dele '‘Hex v. Keane; Hex y. Watson. 
[1912] "W, R. 205.” (Right col.), line 29 
from bottom. Dele. “Hex v. Parker (IS7'S) 
3 Dougl. 242.*’ 

Page Ixxxvii. (left col.), line 29 from bottom. 
For “ 194 ” 7'ead “ 548.” 

Page Ixxxviii. (right col.), line 15 from top. 
After “ add “ [1912] 2 Ch. 134n.” em 

Page Ixxxix (left coL), line 6 from bottom For 
“3 H. L.” tead “2 H. L.*’ (Right col.), 
line 23 from top. For “ Applicable ” read 
“ Applied.” Line 26 from bottom. Before 
1 K. B.” 'ins. “ [1912].” 

Page xc. (left col.), line 1 from top. For “ 1904 ” 
read “ 1S94.” (Right col), line 17 from 
bottom. For “ 669 ” read “ 699.” 

Page xci. (left coL), line 13 from top. For 
“ W. N. 181” read “2 Ch. 541.” Line 12 
from bottom. After ‘‘Vine'’'' ms. “(1878) 
18 Ch. D. 364.” Line 10 from bottom. 
After “C. A.” ‘ms. “[1912] 3 E. B. 162.” 

Page cxii. (1^ coL), line 30 from top. For 
“ [1911] read “ [1912].” Line 20 from 
bottom, ^(3r“[i911]” read “ [1812].” 

Page cxy. (right coL), line 23 fi-om top. For 
' “C. C. A.” “ C. A.” 



ERBATA. 


lifie?* 12 froiii bottom. 


Page cxvi (right coL), 12 froii|' 

^ Cainbeic ” ?‘ead “ CambeiJ’ 

Page cxvii (left col.), line 28 from, bottom. 

“cxvii.” ^'{Crystal Alaoe) - 
feAUNDERS r. Be VAN.” ^ 

Page oxviib (right col.), line 21 from* bottom. 
Mor Begulatiom read Regulation 

Page cxxiii. (right col.), line 6 from top. For 
I ACCARE ” read “ Pacuare.” 


Column 2, line 7 from bottom. 
iua. “of.” ^ 

Column i2, line 11 from top. Before •^['19121 
inr. “ 105 L. T, 969.” * ^ 

Column 47, line 9 from bottom. 

“ [1912] ” in^^. “ 106 I. T. 47.” 

Column 90, line 27 from bottom. For ‘-541” 
read “ 644.” 

For “L. J.”reat7 


After “ Action ’ 


Before 


I Column 280, line 20 from top. After “ Parker J ”• 
I ins. “ [1912] 2 Ck. 663.” ^ * 

Column 325, line 31 from bottom. Fo?^‘^830^^ 
read “ 820.” 

Column 335, line 13 from top. After “ (K. B.) ” 
/(;/* “426 ” “978.” 

Column 339, line 8 from top. For “719121 ” 

!! Eine 27 from bottom. Ar 

“ 365 ” “ 363.” 

Column 449, line 6 from bottom. After C A ” 

I “ [1912] 2 K. B. 335.”’ ' ’ 

j ffoiumn i91, line 2 from top. “ 1907*’ read 
lo97. ^ 

Column 542, line 24 from top. 9' Before “S J” 
f«e9. “57.”* ■ * 


Column 95, line 31 from ton. 
“I. P.” ^ 


''’°'"Ti9ll]'3“ch. tn ■> 

Column n4, line 15 from top. Jffrr “ Warriug- 
ton J. hi.i, [1912] 2 Ch. 609.” ® 

Column 18(), line 32 from ion After ^'G A” 
“ [1912] 2 Ch. 528.” ^ ' ' 

Column 190, line 23 from top. After “ Warring- 
ton J.” ■im. “ [1912] 2 Ck. 602.” ^ 

Column 245, line 10 from top. “C A” 

“ [1912] 2 Ck. 633. ” ‘ ' * 


Column 599, line 8 from bottom 
Biv.” 


Dele “KB. 


Column 614, line 16 from top. Before “ Ch.” 

29 from bottom. For 
•• Sanken ” 7 'ead “ Santen.” 

Column 714, line 3 from bottom. Dele “ iniurv ” 
and read “ that there was evidence to 
support the.” 

Column 739, line 15 ffom top. Before “ 5 B W 

21 from bottom. 

Before 5 B. W. C. C.” “ C. A.” 

Column 748, line 25 from top. 4/ff??' “/NTo 91 ” 
m-. “ 5 B. W. C. C. 620.” ^ ^ 



JCHE COMPLETE CUERENT 
DIGrEST, 1913. 

, PINAL PART. 


DIGEST OE CASES. 

This Digest includes all eases reported in the “Law Eeports/* the 
“ Weekly Notes,” and the “ Irish Eeports,” during the period from January 
to December, 1918, inclusive, together with selected cases from the “ Court ^ 
of Justiciary Cases” and the “Court of Session Cases,” and all cases 
in the High. Court, Court of Appeal, House of Lords and Privy Council 
appearing during the period from January, 1913, up to the end of December, 
1918, in the following series of Eeports ; — 

Law Jotjrkal Eepoets. 

Commercial Cases. 

Eeports of Cases under the Workmen’s Compensation Acts. 

Butterworth’s Workmen’s Compensation Cases, 

Local Government Eeports. 

Criminal Appeal Cases. 

Cox’s Criminal Cases. 

Aspinall’s Maritime Cases. 

Manson (Bankruptcy and Company Cases). 

Patent, Design and Trade Mark Cases. 

Smith •‘(Eegistration Cases). 

Eailway and Canal Traffic Cases, 

Law Times. 

Tax Cases. 

Justice of the Peace. 

T?mes Law Eeports. 

Solicitors’ Journal, 

The head-note to a case not reported in the “Law Eeports” is reprinted 
from the series of Eeports to which the first reference is given, with the 
permission of the proprietors of that publication, or, in the case of “Tax* 
Gases,” with the permission of the Controller of*H.M. Stationery Office, 

C.C.D. B 




DIGEST OP CASES. 




Ex}}lamtmi uf Refei^enoe.^ to the Official a/al Parliai^e^tai'ij PuUicutlon-^, 

The figures and numerals placed after the words Pari. Paper” refer to the vSession, teethe 
Number at the foot of each Paper, and to the price at which it can be obtained at Messrs. Eyre & 
Spottisw(^e’s, East Harding Street, Fetter Lane, E.O.;^and at other publishers: thus, in “1913 
(375), Price 1913 refers to the Session, and (375) to the number at the foot of the paper. 
Papers presented by Command are distinguished thu^ [C. 6606]. The F. — Eeoord works arc 
distinguished thus—1913 (P. — Eecord Works). The House of Lords l^apers are distinguished by 
t he letters H. L. : thus, 1913 (H. L. 130). The H. — Legal Official Publications are dist^ignished 
tii^^l913 (H. — Legal) ; the I. — Statutes and Statutory Publications — Tarious thus — '1913 
(I.— Statutes and Statutory Publications — Various) ; the K. — Home Office thus — 1913 (K. — Home 
Office) ; the E. — Local Government Board thus — 1913 (E. — Loc. Govt* Bd.) ; the T. — Miscellaneous 
are cystinguished thus — 1913 (T. — Miscellaneous). • 

Tlie Buies and Orders issued under Statutory Powers are now officially published in a separate 
form under the Eul^ Publication Act,* ?S93.* They are cited as e.<j, St. E. & 0. 1913, 
No. 1, the nun^er following the year being that by which they have been registered by the King’s 
Printer under mis Act. The Orders specially afiecting the Legal Profession are also numbered 
consecutively in a Legal Series, L. I. and so on ; all the Orders of the year in this Series can be 
obtained by ordering the “ Legal Series.” Copies can be obtained from Messrs. Eyre & Spoitis- 
\yoode and from other publishers at the prices .stated by ordering them by the Eegistered Number. 
1 he price of the Statutory Rules and Orders is one penny each except where otherwise stated. 


( 1 ) 

• ABAHDOHMENT-^Motion— Costs. 

See Costs — Motion. 

— 'Framway company —Deposit — Landowner — 

Compensation— statutory obligation. 
See Teamway. 

ABATEMENT — Will — Legacy on release of 
annuity under a settlement — Deficiency 
of assets. 

See Will — legacy. 

ACCIDENT. 

See Fatal Accidents Act, 1846, and 
Workmen’s Compensation. 

— House let for habitation — Defective premises 

— Accident arising from defect — Per- 
sonal injury to daughter of tenant. 

See Landlord and Tenant-— L ease. 

ACCOMPLICE. 

See Criminal Law. 

ACCOUNT — Stockbroker — Open account — Death 
of client before settling day — Duty of 
broker — Liability to account. 

See Stock Exchange. 

ACKNOWLEDOMENT--^Debt. 

See LiMiTATioNS, Statutes op — 

Acknowledgment. 

— Gift of chattels — Void deed — Voluntary gift — 

Eedelivery — Passing of property. 

See Gift. 

ACT OF BANKEUPTCY. 

See Bankruptcy — Act of Bankruptcy. 

ACTION. * I 

See Appeal— C onrt of Appeal. j 

— Declaration. I 

See Local Government— Eural Dis- j 
trict Council ; Mines— Coal Mines, j 


C 2 ) 

‘ AGTIOIS ^continued. 

Joimler of causes (faction — Claim by executor 
; — Personal claim — i?. S. C., 1883, Order aptj/., 

; 1, 5, 7. 

I Appeal from an order of Aslbury J., sitting 
j as vacation judge in chambers. • 

! The writ of summons was indorseii with a 
1 claim by the pit. as against both defts. to 
j recover possession of a house, and as executor of 
' the late Lord Tredegar and also in his personal 
capacity as against the first deft, to recover 
IM. 10s. arrears of rent ; and mesne profits. 

The first deft, was the assignee of a lease of 
the house in question granted by the late Lord 
Tredegar, who was tenant for life of the 
property, at a ground rent of 97. a year. ThtT' 
second deft, was sub-lessee of the house. On 
Sept. 29, 1912, a year’s rent, 97., became due. 
The late Lord Tredegar died on Mar. 11, 1913. 
The pit. was his sole executor, and also became 
entitled in his personal capacity to the reversioii 
expectant on the determination of the lease of 
the house. On Mar. 25, 1913, a further half- 
year’s rent, 47. 10**., became due. These two 
sums of 01. and 47. 10^. made up the sum of 
137. lOj. sued for in the action. On July 10, 1913, 
the Tvrit was issued. The first deft, appled at 
chambers for an order to strike out the writ of 
summons or to stay proceedings in the action, on 
the ground that the pit. had joined a claim by 
him as executor with a claim by him personally, 
such last-mentioned claim not being alleged to 
arise with reference to the estate in respect of 
which he sued as executor. The district registrar 
refused to make the order, and xVstbury J. 
affirmed his refusal. 

The first deft, appealed. 

The Court held that r. 5 of Order xviii. 
was the i%le governing this case. The claims by 
the pit. personally did not arise with reference 


'S' statutory Buies and Orders other than those of a Local, PersoifSl, or Temporary Character, issued in the • 
year 1913 ; with a List of Statutory Orders of a Local Character arranged in Classes, an Appendix, of certain 
Orders in Council, &c., issued under the Royal Pra'ogative, and Index. <i^rice 105. 
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ACTION— i ADAiNISTEATION (Acoonnts) — continued. 


to the estate of which he •w^s execu|pr, and 
therefore the joinder of the causes of acfon was 
not justified by r. 5. The proper order to 
make was that the pit. should have 14 days to 
elect as to which cause of action he^ would 
proceed with, and the trial must be confined to 
that cause of action, and, if he did not elect, that 
the proceedings in the action should be stayed. 
Tbebegar (Lord) Roberts and Another 
C. A. [1913] W. H. 326 ; 58 S. J. 118 

ACTS OP PAELI4JIE3SrT ; 

See Statute and Statutes, 

ABJOtTENMEHT—Meeting, 

See Company— Meeting. 

ABMIHISTEATIOH. 

Accounts, col. 3. 

Covenant, col. 4. 

Executor, col. o. 

Legacy, col. 5. 

Order. See Will. 

Probate. See Probate. 

Accounts. 

Life tenant of residue — Debts — Legacies — 
Estate duty — Legacy duty — Adjustment of 
^ accounts between tenant for life and remainder- 
man. 

The rule laid down in Allhusen v. Whittell 
(1867) L. R. 4 Bq. 295, — that in adjusting the : 
accounts between the tenant for life of the 
residuary estate of a testator and the remainder- 
man the executors must be taken to have paid 
the debts and legacies not out of capital only or 
out of income only, but with such portion of the 
capital as, together with the income of that 
■^portion for one year from the testator’s death, 
was sufficient for the purpose — although it 
worked perfectly in that case and works equally 
well in any case where the capital subtracted 
from the gross estate before the ascertainment 
of residue is not subtracted before the end of 
the first year from the testator’s death, is not to 
be slavishly foRowed in every administration 
where residue is settled, and is inapplicable in 
hard and fast terms to a case where the sub- 
tractions from the estate occur at periods sub- 
stantially anterior to the close of the first year. 

Allhusen v. Whittell was founded on Molgate 
T. Jennings (1857) 24 Beav. C23, and did not 
enlarge the principle of that case, which was that 
the intermediate income of what is eaten up by 
payment of debts, &c., before the ascertainment 
of residue, cannot itself be income of residue or 
payable as such to a tenant for life of residue. 

Observations on Lambert v. Lambert (1873) 
L. R. 16 Eq. 320. 

A testator died on Feb. 6, 1911, having by 
his will given legacies to be paid free of all 
duty, and given his residuary estate Ss to each 
of four fifths thereof in trust for one of certain 
persons for life, with remainder to his or her 
^children. The executors paid the'^^state duty, 
legacy duty, legacies and debts at various dates 
during the year immediately suc«»eedmg the 


testator’s death, for instance, over 47,000Z. for 
estate duty on April 1, 1911, legacy duty®of 
1370Z. on July 1, 1911, legacies of about 14,OOOL 
in June and July, and debts and funeral expenses 
amounting to nearly 600Z. in May, 1911 : — 

Meld, (1.) that the equitable bookkeeping or 
mode of adjustment to be adopted, on taking the 
account of the share of income during the year 
succeeding the testator’s death due to the tenants 
for life, was that there should be chiipged a^lMst 
them, in respect of the payments for estate duty, 
debts, funeral and testamentary expenses, and 
duty on legacies given free of duty, interesf up#n 
tl^ iiapital sum which would, vaith such interest, 
make up the ^ums paid fft respect of estate duty, 
&:c., such interest being calculated only during 
the respective ^periods from the death of the 
testator until the respective times when the sums 
paid for estate duty, &c., were in fact paid ; 
and (2.) that the method of adjustment adopted 
in this particular case was not the only method 
available, and that extremely elaborate and 
minute calculations need not be gone through, 
in every case. In re McEubn. McEuen r. 
Phelps - Sargant J. [1913] 2 Ch. 704 ; [1913] 
W. N. 307 ; 30 T. L. E. 44 j 68 S. J. 82 

Covenant. 

Lease by testator^— Covenant by lessor — 
Specific devise of reversion — Liability for per- 
formance after lessor^ s death. 

In 1901 the testator demised freehold premises 
used as pottery works to lessee^ for a term of 
fourteen years at a yearly rent of 120Z., and 
thereby covenanted with the lessees that he 
would, if required by the lessees during the term, 
build an additional oven and cone and shed and 
workshops according to the plan prepared by a 
named architect, the lessees paying an additional 
rent at the rate of 10^. per cent, per annum on 
the gross outlay of the lessor on the works, such 
additional rent to be computed from the date 
when the architect should certify in writing that 
the works had been completed. There was no 
actual plan in existence at the date of the lease, 
but shortly afterwards the architect prepared a 
plan and the workshops were erected by the 
testator, but disputes having arisen as to the 
proposed site of the other works, nothing further 
was then done. The testator died in 1909, 
having by his will, which was made in the same 
year, specifically devised the demised premises. 
In 1911 the lessee required the testator’s execu- 
tors to complete the works, and the disputes 
were referred to arbitration, and the arbitrator 
by his award required the executors to erect the 
works on part of the demised premises and to 
pay the costs of the award. On a summons 
raising the question whether the expenses of 
erecting the works and the costr of the arbitra- 
tion were payable by the specifi.c devisees in. 
exoneration of the testator’s general estate : — 

Held, that the obligation imposed by the 
covenant was not one in its nature incident to 
I the relation of landlord and tenant, but was 
preparatory to the complete establishment of 
that relation, and therefore, according to the law 
stated in Eeeles v. Mills [1898] A. 0. 360, was 
one VThich, as between the specific devisees of 
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’ ADMINISTEATIOK (Accounts) — Gontmued, 
tSe reversion and the general estate, ought to 
be primarily borne by the general estate. Bi re 
Hughes. EiiLis v. Hughes - Warrington J. 

[1913] 2 Ch. 491 ; [1913] W. N. 242 ; 

109 D. T, 509 

Executor. 

— Devastavit. 

See Limitatiots's, Statutes op — 
•'7" Devastavit. 

« — Ketainer. 

See Executor. 

^ Legacy. 

— Abatement. * 

See Will — Legacy. 

Pecuniary legacies — Personal estate in- 
diffident — Specijic devise disclaimed — Peal 
estate descended — Marshalling assets. 

Dame Louisa Sitwell, widow, died in 1912, 
and by her will, after appointing the pits, 
executors and trustees of her will, and after 
giving divers pecuniary legacies and making 
divers specific bequests and devises, devised 
the residue of her freehold and leasehold estate 
unto her son, the deft. Sir G. Sitwell. And 
thje testatrix bequeathed the residue of her 
personal estate upon trust for sale and con- 
version into money, and^ after payment there- 
out of her funeral and testamentary expenses 
and debts and legacies, directed her trustees 
to hold the residue of the said moneys upon 
trusts under which her daughter, the deft. 
Lady Florence Sitwell, was tenant for life 
with a gift over. 

The personal estate of the testatrix not 
specifically bequeathed was insufficient, after 
payment of debts and the testamentary and 
funeral expenses, to pay in full the pecuniary 
legacies. The deft. Sir. G. Sitwell disclaimed 
the specific devise of the residuary freehold 
and leasehold estates, the freeholds being of 
small value and the leaseholds being subject 
to onerous covenants, and the executors 
arranged with the lessor to accept a surrender 
of the leaseholds on payment by them of lOOOL 
The deft. Sir G. Sitwell was the heir-at-law 
of the testatrix. 

The question then arose whether, in ad- 
ministering the estate, the disclaimed free- 
holds ought not to be resorted to, as real 
estate descended, for* payment of debts in 
priority to the fund for payment of the 
pecuniary legacies, and whether the pecuniary 
legatees were not entitled to have the assets 
of the testatrix marshalled accordingly. 

Neville J., distinguishing Burst v. Hurst 
(1884) 28 Ch, D. 159, held that there was 
an intestacy, and that the descended real estate 
was to be apj^ied in payment of debts before 
pecuniary legacies. In re Sitwell. Worsley 

Sitwell « Neville J. [1913] W. N. 261 ; 

57 S. J. 730 

Order. 

— Will — Construction — Charge of legacies an^ 

debts on specific realty and personalty 
in foreign country — Mixed fund — 
Non -exoneration of residuary personalty 
— Eule of construction. • 

See Will — Charge. 


AJ^MimsmATim-^-continued. 

j 

Drohate. • 

See Probate. 

1 

ADKI!^ALTY. 

See Shipping. 

ADMISSIBILITY— Byidence. * 

See Evidence. 

ADDLTEEATION. • 

Analysis^ col. 6. 

Fertilizers and Fee^ding Stuffs^ coh 6. 

hispectoT.^ Prosecution hy, col. 7. 

Milh^ col. 7. 

Prejudice of Purchaser^ col. 8. 

Warranty^ col. 9. 

Analysis. 

Sale of food — Purchase for analysis — Notifi- 
cation to seller — Sale hy agent — Notification to 
another agent of seller — Sale of Food and Drugs 
Act, 1875 (38 St 39 Viet. c. 63), 6, 14. 

Davies r. Burrell - Div. Ct. [1912] 

2 K. B. 243 ; 81 L. J. (K. B.) 736 ; 10 

L. G. E. 645 ; 23 Cox, C. C. 81 ; 107 L. 

91 ; [1912] W. N. 123; 76 J. P. 285 ; 28 
T. L. E. 389 

Fertilizers and Feeding Stuffs. 

Poultry food — Article artificially prepared 
— Invoice — Percentages of oil and albumenoids 
— Ai’ticle prepared hy heing mixed — Fertilizers 
and Feeding Stuffs Act, 1906 (6 Edw. 7, o. 27), 
s. 1, suh-s. 2. 

By s. 1, sub-s. 2, of the Fertilizers and*-.,- 
Feeding Stuffs Act, 1906, it is enacted that 
every person who sells for use as food for 
cattle or poultry any article which has been 
artificially prepared shall give to the pur- 
chaser an invoice stating, among other things, 
the name of the article, and, in the case of 
any article artificially prepared otherwise than 
by being mixed, broken, ground or chopped, ^ 
what are the respective percentages (if any) 
of oil and albumenoids contained in the 
article. ^ 

Certain vendors sold for use as poultry, 
food an article composed of certain in- 
gredients, being articles artificially prepared 
within the meaning of the above enactment, 
mixed with another ingredient being an article 
artificially prepared by being broken. The 
article sold contained both oil and albu- 
menoids : — 

Held, that the article sold was an article 
artificially prepared otherwise than by being 
mixed, broken, ground or chopped within the 
meaning of the enactment, and that the 
vendors were bound to give to the purchaser 
an invoice stating the percentages of oil and 
albumenoids contained in the article. Lathom 
V. SpiLLEBiS & Bakers, Ld. - Div. Ct# 

[1913] 2 K. B. 355 ; 82 L. J. (K. B.) 833 ; 11 

L. a. B# 589 ; 23 Cox, C. C. 422 ; 108 L. T. 996 ; 

[1913] W. N. 116 ; 77 J. F. 277 
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ABtfLTEKATION — emMnuedf * 

i 

^ Inspector, Prosecution by, ^ 

Necessity for impeotm* to prove Mb mpmit- 
ment — Sale of food — Sale of Nood and DrrigsAct^ 
1875 (38 4' 39 Yict. <?. 63), ss. 6, 12, 13, if, 20. 

The appellant, an inspector appointed under 
the SalCi^t Food and Drugs Acts, laid an informa- 
tion under s. 6 of the Sale of Food and Drugs Act, 
1875, against the respondent for having sold to the 
prejudice of the purchaser an article of food which 
was not of the nsKiure, substance, and quality 
of that demanded. At the hearing of the infor- 
mation the appellant in his evidence stated that 
his name was Alexander Koss, an inspector under 
the Food and Drugs Act,” and put in evidence 
the certificate of the public analyst which was 
addressed “ To Inspector A. Ross.” He was not 
cross-examined or asked to produce his appoint- 
ment as inspector. When the appellant’s case was 
closed, the respondent submitted that it was neces- 
sary that the appellant should prove that he w^as a 
duly authorized officer, and that, as he had not pro- 
duced his appointment, the information should he 
dismissed. The appellant asked for an adjourn- 
ment to enable him to produce his appointment. 
The justices were of opinion that it was necessary 
for the appellant formally to prove his appoint- 
ment as inspector, and that, having failed to do so, 
r he could not be allowed, after having closed his 
case, to call further evidence, and they dismissed 
the information 

Held^ that it was not necessary for the appel- 
lant formally to prove that he w^as an inspector by 
producing his appointment, and that, as he had 
given prima facie evidence that he was an 
inspector, the decision of the justices w^as wrong, 

Senible^ per Channell and Avory JJ., that it 
was not necessary for the appellant to prove that 
..he was an inspector. Ross v. Helm - Div. Ct. 
ri913] 8 K. B. 462 ; 82 X. J. K. B. 1322 ; 11 
L. R. 36 ; 28 Cox, C. C. 248 ; 107 L. T. 829 ; 

77 J, P. 18 

Milk. 

Deficiency in fat— MiVh not tampered with or 
adulterated — PuWic health — Food and drugs 
— Genuineness of milh — sold in condition 
yielded by cow — Defioiency of fat due to method 
of feedbig — Sale of Food and Drugs Act^ 1875 
(58 39 Viot. e. 63), s. 6 — Sale of 3El1t 

Jlegulations, 1901, (1) and (2). 

The Sale of Food and Drugs Act, 1875, s. 6, 
makes it an offence to sell any article of food 
which is not of the nature, substance, and 
quality demanded ” by the purchaser. The 
Sale of Milk Regulations, 1901, (1) and (2), 
provide that where milk contains less than a 
certain percentage of milk fats and solids, “ it 
shall be presumed for the purposes of the 
Sale of Food and Drugs Acts, 1875 to 1899, 
until the contrary is proved, that the milk is 
not genuine by reason of the abstraction there- 
from ” of milk fat or solids “ or the^'addition i 
thereto of water.” 

In a complaint the offence charged was that 
rof selling “ sweet milk which waS?*>not of the 
nature, substance, and quality of sweet milk, 
the article demanded” by the pw’chaser, in 
respect that “ it did not contain the percentage 


ADBITEEATIOIT (Milk) — coidinued, 

of milk fat and solids required by the Regulfi- 
tions, contrary to the Sale of Food and Drugs 
Act, 1876, s. 6, and to the Sale of Milk Regula- 
tions, 1901.” 

It was proved that the milk did not contain 
the percentage of milk fat and solids required 
by the regulations *, that it had not been 
tampered with or adulterated, but had been 
sold in the same condition as yielded by^ie 
cows ; and that the deficiency of milk fat and 
solids was due to the method of feeding, which 
had been purposely adopted to produce 
titgr ^f milk irrespective of qu0,lity : — 

Eeld, that the miHpfwas ‘‘genuine” and 
that the accused was not guilty^of the offence 
charged. r 

Smithies v. Bridge [1902] 2 K. B. 13, com- 
mented on. SooTT V. Jack - Ct. lust. (Sc.) 

1912 S. C. (J.) 87 

Deficiency in fat — Two mllhings of the same 
cows m one morivlng — Deficiency gmma facte 
biconsistent with ordinary milking — Sale of Food 
and Drugs Act^ 1875 (38 4' 59 Yict. c. 63), s. 6. 

In proceedings under s. 6 of the Sale of 
Food and Drugs Act, 1875, in respect of a 
consignment of milk from a farmer to a pur- 
chaser it was proved *that the milk sold was 
deficient in fat to the extent of 26 per cent., 
and therefore contained less than the minimum 
quantity of fat fixed by the Sale of Milk Regu- 
lations, 1901. Evidence was also given and 
it was admitted that another consignment of 
the same morning’s milk from the same cows 
shewed on analysis fat 3T per cent, (being in 
I excess of the minimum), and the morning’s 
milk from the same cows seven days later 
shewed on analysis a deficiency of 3 per cent, 
only. The Justices were of the opinion that 
although the sample, the subject of the summons, 
was not of the nature, substance, and quality 
of the article contracted to be sold, yet the 
deft, had not tampered with the milk, and the 
milk was as it came from the cows. They 
dismissed the summons: — 

Held, that the case must be remitted to 
the justices to convict the deft., unlek further 
evidence were called before them bearing upon 
the question whether the difference in the 
quantities of fat in the two consignments was 
consistent with ordinary milking. Marshall 

Skett - Biv. Ct. 11 X. G. R. 269 ; 23 Cox, 
C. C. 436 ; 108 X. T. 1001 ; 77 1. F. 173 ; 

29 T, X. R. 152 

Prejudice of Purchaser. 

Sale to prefiidice of the purchaser — Added 
water — Certificate of analysis nwlisputed — 
Particular hnoioledge of justicesras to causes of 
deficiency in milk solids — Trivial offence — 
Justices acting on tlieir oion knoioUdge — Dis^ 
missal of summons on gro^md of triviality — Sale 
of Food and Drugs Act, 1875 (38 # 39 Viet, 
c, 63), s, 6. 

Prestok V, Redeer, H - Biv. Ct. 10 

X. G. R. 717 j 23 Cox, C. C. 166 ; 107 X. T. 410 ; 

76 J. P. 369 ; 28 T. X. R. 436 
o 

Sale to prejudice of the purchaser — (h*eam — 
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IlBUITEBATIOH (Prejudice of Purcliaser) — 

cmiimued. 

Presermtive — Notice in ^slioj) — Preservative in- 
jurious to health — Sale of Pood and Drugs Act, 
1875 {38 4' 39 Tict. c, G3), 5. 6. 

Williams i\ Friend Biv. Ct. [ 1912] 2 K. B. 

471 ; 81 L. J. (K. B.) 756 ; 10 L. G. R. 494 ; 

23 Cox, C. C. 86; 107 L. T. 98 ; 76 J. P. 301 

*i*r' 

Sugar-^Demerara sugar — Coloured 3lauriti'us 
sugar — Place of origin — Sale of Food and Drugs 
Aci^ 1875 (38 .f* 39 c. G3), 6. 

^ The respondent was summoned under s. 6 of 
the vSale of Fodcl and ^rugs xict, 1875, for IbiTing 
as ‘"'Demerara sugar” crystallized caue sugar 
grown in Mauritius and coloured with an organic 
dye. Evidence was given that the sugar was 
erjual to the best IVest Indian cane sugar and 
that the public expect under the designation 
“Demerara sugar” a yellow crystallized cane 
sugar without reference to its origin. The 
magistrate found that “ Demerara sugar ” had 
become a generic term referring to a process and 
not to a place^ and he dismissed the summons. 

Ilcld^ that although the sugar was not grown 
in ilemerara, yet as it was ‘‘ Demerara sugar ” in 
every other respect, the magistrate’s decision 
must be alSrmed. Andjibson v, Bbitchee ' 

Biv. Ct. 80 T. L. R. 78 

Warranty. 

Plate where wa.rrwrifg given — Omission to 
serve amlgsfs* certificate ivith summotis — Juris- 
diction — Sale of Food and Drugs Act, 1899 (62 
63 Tict, c. 51), s, 19, sul)-s, 2 ; s. 20, suh-s. 6. 

Case stated by justices of Warwickshire, 
sitting at Nuneaton. 

The appellants, vinegar brewers in London, 
having received an order for vinegar from one 
Farr, a retail grocer in Nuneaton, in the county of 
Warwick, sent the vinegar in casks, to each of 
which was attached a label bearing the words 
‘‘ Guaranteed pure malt vinegar.” They also at the 
same time sent an invoice of the vinegar contain- 
ing a similar warranty of purity. An inspector 
under the Sale of Food and Drugs Acts purchased 
a portion of the vinegar from Farr, and upon 
analysis it proved to be adulterated. An infor- 
mat’on against Farr, under s. 6 of the Sale of 
Food and Drugs Act, 1875, for having sold the 
vinegar not being of tSie nature, substance, and 
quality demanded by the purchaser, was heard 
before the justices at Nuneaton aud was dismivssed 
on proof by B’arr that he bought the vinegar 
with a written warranty of purity from the 
appellants. An information was then laid before 
the same justices against the appellants under 
s. 20, sub-s. 6, of the Sale of Food and Drugs Act, 
1899, for bavj^g given to Farr a false warranty 
in writing. No copy of the certificate of the 
analyst was served upon the appellants with the 
summons. At the hearing of the information 
the appellants did not at once take objection to the 
jurisdiction of the justices, but procured the 
hearing to be adjourned in order that the vinegar 
might be further analysed by the officials of 
Somerset House. At the resumed hearing they 
took objection to the jurisdiction on the grounds 
(1.) that the warranty was not given within the 
county of Warwick, but in London, where the 


• • 

ABTTITERATION (Warranty) — continued, 
labels were affixed to the casks and where the 
invoice was posted, and (2.) that no copy of the 
analyst’s certificate had been served with the 
sumn^ns in accordance with s. 19, sub-s. 2, of the 
Sale of Food and Drugs Act, 1899. The justices 
overruled both objections and convicted the 
appellants. * 

The Court held (1.) that whether the appellants 
could also have been prosecuted in London or 
not, as to which they expr<i5sed no opinion, the 
justices at Nuneaton had jurisdiction to hear the 
charge, as the offence of giving the false warranty 
‘‘to the purchaser” was not complete until it 
reached the purchaser in Nuneaton ; and 
(2.) that the omission to serve the analyst’s 
certificate with the summons was not a matter 
which went to the justices’ jurisdiction, but was 
an informality in procedure which could be 
waived, and was waived by the appellants in pro- 
curing the hearing to be adjourned- They 
accordingly dismissed the appeal. Grimble & 
Co. V . Preston 

Biv. Ct. [1913] W. N. 340; SO T. I. R. 119 

Sale of Food and Drugs Act, 1875 (38 4' 
39 Viet e, 63), 2o-~3nnt. 

The appellant, being charged under the 
Sale of Food and Drugs Acts with selling mili^ 
that was not of the nature, substance, and 
quality of the article demanded by the pur- 
chaser, proved that the mUk had been bought 
by him from a co. under a written agreement 
and had been sold by him in the same state 
as when it was purchased. The agreement 
provided that ‘‘ the co. hereby warrants each 
and every consignment of milk delivered under 
this contract to be pure genuine new milk with 
all its cream according to the conditions of thq, 
Food and Drugs Act and that no respon- 
sibility is taken by the co. after delivery 
other than under the Food and Drugs Act,” 
and that for all other purposes the buyer must 
satisfy himself at the time of delivery that the 
milk was pure, and that he should not be en- 
titled to make any claim against the co. for 
damages in respect of milk accepted by him : — 

Eeld, that the agreement constituted a good 
warranty within s. 25 of the Sale of Food and 
Drugs Act, 1875, and that the appellant was, 
therefore, entitled to be discharged from the 
prosecution. 

WUson V. Playle (1903) 88 L. T. 554, 
followed. Plowright v, Burrell - Biv. Ct. 

^ 2 K. B. 362 : 82 L. J. (K. B.) 571 ; 108 
006 ; 11 1, e, R. 457 ; 23 Cox, C. C. 488 ; 
[1913] W. N. 108 ; 77 J. P. 245 ; 

29 T. I. B. 398 

Soiding copy of warranty — Prosecution—- 
Defence of written imrranty — Obligation to 
copy of warranty toithin seven days — 
Docunie^ sent by post on seventh day — Delivery 
of document after the seven days—Suficiency-^- 
Sale of Food and Drugs Act, 1899 (62 ^ 63 ‘Tict. 
c, 51), s. 2^ sub-s. 1. ^ 

Retail Dairy Co., liD. v. Clarke - Biv. 
Ct.4;i912] 2 K B. 388 ; 81 L. J. K. B. 845 ; 
10 L. G. R. 547 ; 23 Cox, C. C. 8; [19121 

W. N. 11«? 'Tfi -T P Ofio 
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ABiPiTEE ATION (W atraEty) — continued^- 

Written warranty — Sale of Mod and Drugs 
Act, 1876 (38 4' 39 Vict. o. 63), 6, 25 . | 

JACKLING -i?. Caeteb - Dxv. Ct. 10 L? 0. E. 
632 ; 23 Cox, C. C. 54 ; 107 L. T. ; 76 

J. E. 202 

ABULTEETT. 

See Divoece. 

ADVANCES — ^Whetl^r advances to appointees i 
valid — ESease of life interest in 
advances — Whetlier life interest 
forfeited. 

See Settlement— Appointment. 

ADVOWSOH — ^Proceeds of sale — Estate duty — 
Settlement estate duty. 

See Eevenxje — ^Estate Duty. 

APEIDAVIT— Mandamus. 

See Mandamus. 

Penal action. 

See Paeliament— House of Commons, 

AEFIBAVIT OF DOCTTMEHTS. 

See Discovery. 

AFFIDAVITS — Draetice — Taking affidavits off 
fke file — Destroying a ffidavits. 

On Nov. 27 , 1912 , an order was made in 
chambers by the judge directing “that all 
affidavits in this matter be taken off the file 
and handed to Messrs. Valpy, Peckham & 
Chaplin, the solicitors for the applicant, and 
that they be at liberty to destroy the same.” 

On presentation of this order to the chief of 
the Filing Department of the Central Office he i 
informed the applicant’s solicitors that the 
{)ractice on taking affidavits offi the file was to 
put them, together with all office copies (which 
must be brought in for the purpose), into a 
separate cupboard or box, and at the end of six 
months to destroy them. He took the affidavits 
offi the file and put them away, but declined to 
carry out the order further or otherwise. 

Neville J. said that he was not aware of 
any practice in the Filing Department over- 
riding the jurisdiction of the Court. The Court 
had complete jurisdiction over its own records, 
and h#' directed the order to be amended as 
follows : “ that all affidavits filed in this matter 
be forthwith taken off and destroyed, with all 
office copies thereof, in the presence of the 
solicitors for the applicant.” 

The order in this amended form was duly 
carried out in the Filing Department. In re 
j an Infant - Neville J. [1913] W. N, 4 

AFFBEIGHTMENT — Ship — Bill of lading — 
Exceptions — Liability for unmarked 
goods — Commixtio. 

See Shipping— Bill of Lading, r 

AFTEE-ACQTTIEED FEOPEETY— Covenant to 

settle. ^ 

^ See Settlement. ® 

AGENT — ^Negligence — Breach of duty-Hr-Solicitor 
and bank agent. 

See Scottish Law. 


AGENT — continued. % 

— Of necessity — Sale by railway— Carriage of 

goods — Strike of railway company’s 
servants— Perishable goods. 

See Bailway — Carriage of Goods. 

— Patent agent. 

See Patent. 

— Principal and. ® ^ 

See Principal and Agent. 

— Shipping agent — Sale of cargo and paymejftoi 
• « claims — Balance in haB.ds of agent — 

Trust— Express ifftist. 

See Limitations, Statutes of — 
Trust. • 

AGGEEGATION— Death duties. 

See Australia. 

AGEEEMENT. 

See Contract. 

AGEEEMENT TO FINANCE. 

See India — Practice. 

AGEICBLTUEAL DITCH — Sewage farm — 
Nuisance — Discharge of sewage on 
private land — Smell — Injunction — 
Damages. 

See Local Government —Drainage. 

AGEICDITTTEAL HOLDINGS ACT, 1908. 

See Landlord and Tenant— Agri- 
cultural Holdings and Settled 
Land — Improvements. 

AGBIGULTUEAL IMPBOVEMENTS. 

See Landlord and Tenant — ^Agri- 
cultural Holdings and Settled 
Land — Improvements. 

AIR — Light and. 

See Light and Air. 

ALBEETA — Laws of. 

See Canada — Alberta. 

ALIMENT — Decree for — Desertion by father. 

See Workmen’s? Compensation— D e- 
pendants. 

ALLOWANCE. 

See Divorce. 

ALTERATION — Building scheme — Alteration 
in character of district. 

See Covenant. ^ 

— Deed. 

See Deed. 

ALTERNATIVE REMEDY— Water rate. 

See Limitations, Statutes of — 
Special Periods of Limitation. 

AMBIGtTITY — Will — Misdescription — Latent 
ambiguity — Falsa demonstratio. 

See Will — Misdescription. 
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AHEEfBMEHT — J udgment in default of appear- 
• ' auce — 'Judgment for amount in excess 

of sum actually due — Setting aside. 

See JUDG-MEJNT. 

Parliament — Penalties — Coynmon informer — 
Action for sitting and voting in Parliament when 
disgualijied — Action based on wro/ig statute — 
Ajgplication to amend — Blscretlon of judge. 

The pit. as a common informer brought an 
action foi- penalties under the statute 22 Geo. 3, 
c. 45, which was applicable only to the Parliament 
^of<|3-reat Britain. He alleged that the deft, had 
sat and voted in the House of Commons when he 
was disqualified foA so sitting and \c^ing. 
Application having oeen made to amend by 
adding the r?ght statute : — 

Ifeld that, the pit. having'l^ased his claim for 
penalties on the wrong statute, the discretion of 
the Court to amend ought not to be exercised in 
favour of a common informer suing for penalties. 
Buenbtt v. SAM0gL. - - Scrutton J. 

109 L. T. 630 ; 29 T. L. S. 583 

Foebbs V. Samuel (No. 2) - Scrutton J. 

[1913] W. N. 177 ; 29 T. L. E. 544 

Pleading — Action against corporation — Ap~ 
plication for leave to plead the Public Authorities 
Protection Act^ 1893 ,(56 57 Viet. c. 61) — 

Application made at the eleventh hour — Cir- 
cumstances in ichich application refused. 

The pit. claimed damages from the deft, 
corporation for injury done to a statue. Before 
issuing the writ in May, 1912, the plt.’s solicitor 
intimated to the defts. that he was issuing it at 
the time he did in view of the Public Authori- 
ties Protection Act, 1893. Shortly before the 
hearing, namely, on Feb. 17, 1913, the defts. 
applied in chambers for leave to amend their 
points of defence by pleading the Act. The 
question was reserved for the judge at the trial. 
Upon application to amend the trial, the question 
was reserved until after verdict found. The jury 
found for the pit. : — 

JSeld, that in the circumstances the appli- 
cation was too late, and that, in any event, it 
would only have been granted upon the defts. 
paying the plt.’s costs. Aronsoit v . Liver- 
pool Corporation - Pickford J. 77 J. P. 176 ; 

29 T. I. E. 325 

Pleading — Joinder of causes of action — Action 
by foreign companf for balance of account — 
Application by defendants to Join claim for 
damages for libel to counter-claim. 

The pits., a Canadian co., sued the defts. 
claiming for losses and b. -dance of account under 
nn agreement of re-insurance. The defts. put in 
n defence, and counterclaimed for rescission and 
for damages for breach of contract. They after- 
wards applied for leave to add to their counter- 
claim a claim for damages for libel : — 

Seld, that this application must be refused. 
Factories Insurance Co., Ld. v . Anq-lo- 
SooTTiSH General Commercial Insurance 
Co., Ld. - - - C. A. 29 T. L. E. 312 

Writ — Practice — iVh title at the date of issue 
of writ — Subsequent acquirement of title — 
Amendment of writ, 

A. B., believing that X. died intestate, took 
cut administration intestate to him, and com- 


AnmilWmii^onUniied. 
menced an action as such administrator againsi 
0. D. C. D., who had been aware that X.^eft 2 
will.^ appointing him exec itor, declared that fac^ 
for tne first time in his defence, and thereupoi 
A. took out administration with the wil 
annexed (C. D. having renounced), and soughi 
to amend the pleadings accordingly : — 

Held, that A. B.’s application^ must be 
refused, as at the date of the issue of the wril 
she had no title to sue. Creed v. Creed 

Bartgn J. [1913] X I. E.4« 

ANCIEXT LIGHTS. 

See Lioht and Air. 

ANIMAL — Dangerous animal — Horse ^ anc 
carriage hired by husband — • Vicious 
horse — Injury to wife. 

See XEGLiaENCB. 

ANIMALS— Cruelty to. 

See Criminal Law. 

ANNUITY — Will — Legacy on release of annuity 
under a settlement — Deficiency ol 
assets — Abatement. 

See Will — Legacy — AbatemenJt. 

ANTICIPATION— Eestraint on. 

See Divorce— C osts. 

APPEAL. • 

JBanliruptcy. See below, Notice and 
Bankruptcy— Discharge. 

Case Stated. See Justices. 

Contempt of Court. See DiVOROB— 
Hearing in Camera. 

County Court. See below, Court 0 :! 

Appeal — Time. 

Court of Appeal^ col. 15, 

Court of Criminal Appeal. Set 
Criminal Law. 

Criminal Cause or Matter. See DiVORCi 
— Hearing in Camera. 

Divisional Court, col. 16. 

Divorce. See Divorce, 

Hcclesiastical Law. See Ecolesi 
astical Law. 

Finance Act, 1910. See Be^enue — 
Mineral Eights Duty. 

House of Lords, col. 18. 

Justices. See Justices. 

Licensing Acts. See Licensing Acts 
Local Cover nmeTd Board. See LOOAI 
Government. 

Master, col. 19, 

Notice, col. 19. 

^ Pauper. See above, Divisional Court 
Poor Bate, See RATES. 

Railway and Canal Commission 
col. 19. * 

^ Registration. See Parliament. 
Revenue. See Revenue. 
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'‘AFPEAIf — contmued, , ♦ ^ 

» Wo7dtmen's Cimpensation. See Woek- 
MBN’S COMPBNSATIOK—Appeal. 

Bankruptcy. | 

See below, Hotice and Bankeuptcy — 
Discharge. 

^ Case Stated. 

— Noii-seiwice of notice of appeal and case on 

respondents — Jurisdiction to hear case. 

See JusTici^. 

Contempt of Court. 

— Criminal cause or matter — Committal. 

See Divoece — Hearing in Camera. 

County Court. 

See below, Court of Appeal — Time, 

Court of Appeal. 

Actmi tried in Chayicei^y Division iciU \ 
nesses — Worm of order — Appeal — Sehedtde of 
evidence — Actimi against tioo defendants — Sul)- 
7iussio7i to judgment at trial ly one defendant 
— Dismissal of actum as against other defendant 
— Dddenee to he included in schedule — Oral a7id 
documentary evidence — Karnes of toit nesses — 
M. S. (7., Order ixil., r. 14c. 

^ Where after the trial of an action in the 
Chancery Division with witnesses the judg- 
ment is appealed against, the schedule of evi- 
dence required by Order Lxii., r. 14c, is a 
complete schedule of the evidence used at the 
trial and not merely a schedule of the evidence 
relative to the particular point under appeal. 
The schedule should contain a list of the docu- 
ments used together with the names of the 
witnesses examined, the object of the rule 
being to put in a separate document, where , 
*111616 is an appeal, the evidence which under, 
the former practice was entered in the body | 
of the order appealed from. I 

JoHif Beistsmead & Sons, Ld. r, Brinsmead i 

Warrington J. [1913] 1 Ch. 492 ; 82 L. J. (Ch. 
306 ; 30 R. B. C. 489 ; 108 L, T. 601 ; 

[1913] W. K. 105 j 57 S. J. 478 

^ Assessment of damages hy a Master — Appeal 
from Master — Ctnnl to which appeal lies — 
Jl, S, 61, Order XXXVI., r. 57. 

In a^ase where there had been a reference 
of the amount of damages to a Master under 
* Order xxxvi., r. 57, and notice of appeal to 
the 0. A. against his assessment of the damages 
had been given : — 

The 0. A. were of opinion that an appeal; 
lay from his assessment of the damages to that 
Coui’t direct^ and, therefore, gave leave to 
enter the appeal. Dunlop Pneumatic Tyke 
Co. t\ Kew Caeace and Motoe Co. - C. A. 

[1913] 2 K. B. 207 ; 82 D J. (K. B.) 605 ; 
108 L. T. 361 ; [1913] W. K. 79 ; 

29 T. Ii. R. 344 ; 67 Sr J. 357 

— Criminal cause or matter. 

See Divorce — ^Hearing in Camera, 

— ^Inferences of fact — Power of Court <& Appeal 

to draw — Agricultural holdings. 

See Landlobd and TBNAN'r— Agri- 
cultural Holdings. 


APPEAL (Court of Appeal) — continued, 

Oi'der declaring jrriorities and for foreclosure 
or sale hy Court of Ap'peal — Appeal to Mouse of 
Lords — Mnlargement of time for redemption — 
Application to Court of first imta^icc—M, S. 61, 
Oi^der LXIK-i T. 7, 

An order of the C. A. reversed in favour 
of the pit. the order of the Court below on a 
question of priorities, and went on to mafer 
a complete decree for an account aisd for re- 
demption on payment by the defts. within a 
fixed time, and in default of payment |or 
sale by the pit. out of Court and application^ 
of thef proceeds of sale Jn pa;fment of the 
amount due to him ana costs. The defts., 
who intended to appeal to th^ House of 
Lords, applied in'* the Court of first instance 
for an extension of the time fixed for redemp- 
tion ; — 

Meld, that the application was properly 
made to the Court of first instance and not 
to the C. A. 

Ma7nlll V. Lilley (1887) 19 Q. B. D. 83, 
and The Khedive (1879) 5 P. D. 1, distin- 
guished. Manks v, Whiteley - Sargant J. 

[1913] 1 Ch. 581 ; 82 L. J. 267 ; 108 L. T. 450 ; 

[1913] W. H. 82 ; 57 S. J. 391 

— Railway and Canal Coeimission. 

See below, Railway and Canal Com- 
mission. 

Time Co7i7ity court action — Appeal 
fro77h county cout^t — Appeal from judg77ient of 
Divlsioml 'Court 07i such appeal — Final 07'der 
— “ Matter not hemg an action ” — It. S, C., Order 
LVIII., r, 15 — Judicature Act, 1873 (36 4* 

Viet. c. 66), s, 100. 

An appeal from the order of a Dlv. Ct., 
dismissing an appeal from a final judgment in 
a county court action, is an appeal from a final 
order in an “ action ” within the meaning of 
Order lviii., r. 15, and therefore such an 
appeal may be brought within the period of 
three months from the order of the Div. Ct. 

I Johnson v. Refuge Assueancb Co., Ld. 

C. A. [1913] 1 K. B. 259 ; 82 L. J. (K. B.) 

I 411: 108 I. T. 242; [1912] W. M. 296; 

29 T. L, R. 127 ; 67 S. J. 128 

— Trade mark — Application for registration — 

Appeal from Comptroller-Creneral — 

(Grounds of objection. 

See Teade MAEK—Registrattoa. 

Court of Criminal Appeal. 

See Ceiminal Law. 

Criminal Cause or Matter, 

See Divoece — H earing in Camera. 

Divisional Court. 

Appeal from chaiiibei's — “ P7*actTce ami pro- 
cedure ” — Order directing solicitor to pay 7noney 
— Non-payment — Application for leave to issue 
writ of attachment — Sivpreme Court of Judicature 
^Procedure) Act, 1894 (57 . 5 * 58 Viet. c. 16), s, 1, 
suh~s. 4. 

Appeal from Bailhache J. at chambers, 

A writ was issued in this action in the 
R. B, D.nn Feb. 11, 1913, by a firm of solicitors, 
Messrs. Hodgkinson & Crowe, On Feb. 25, on 
the application of the pit, an order was made by 
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APPEAL (Bivisioaal Court) — continued , 

[Master Archibald that the action be stayed and 
that costs be paid to the pit. by Messrs. Hodgkin- 
son k Crowe, on the ground that the writ had 
been issued by them without the authority or 
knowledge of the pit. 

An appeal from this order was, on Mar. 11, 
dismissed with costs against Messrs. Hodgkinson 
^ Ch’owe by Bucknill J. The costs were taxed, 
but were not paid. 

On April 21 Bailhache J. made an order on 
4iiG*plt.’s application that the pit. be at liberty 
to issue a writ of attachment against ]^\yard 
-Dixon Hodgkinson, “*«ii the ground that he being 
at the date-,of the orders” of “ Feb. 25 and 
Mar, II “a solicitor of the Supreme Court and 
a member of the firm of Hodgkinson & Crowe, 
had not complied with ” the above orders for the 
payment of costs by the said firm, and ” on the 
ground that such default in compliance with the 
said orders is a default made by an attorney or 
solicitor in payment of costs ordered to be paid 
for misconduct as such, and (or) is a default in 
payment of money ordered to be paid by an 
attorney or solicitor in his character as an officer 
of the Court making the orders, within the 
meaning of the Debtors Act, 1869,” 

Hodgkinson applied' to the Div. Ot. against 
this order, 

A preliminary objection was taken that the 
appeal was on a matter of practice and pro- 
cedure within the meaning of s. 1, sub-s. 4, of the 
Judicature A<?t, 1894, and that the appeal, there- 
fore, lay direct to the C. A. 

The Court held, on the authority of In re 
Marchaid [1908] 1 K. B. 998, that the appeal 
was rightly brought to the Div. Ct. The con- 
tention on behalf of the appellant, Hodgkinson, 
being that at the date of the orders he -was not a 
member of the firm of Hodgkinson k Crowe, the 
Court sent the case back to Bailhache J. for him 
to make further findings of fact. Haxby v. 
Wood Advertising Agency, Ld. and 
Another - Div. Ct. [1913] W. N. 331 

Appeal from county court — JSearing 'before 
two judges — Difference of opinion — Withdrawal 
(f judgment of j un lor judge. 

The defts. Moore appealed from the judgment 
of a county court judge. The appeal was heard 
on Nov. 6 and 7 before Bray and Lush JJ.,when 
judgment was reserve. Judgment was delivered 
on Nov. 25, when Bray J. was of opinion that 
the defts. Moore were entitled to judgment and 
that the appeal should be allowed, but Lush J. 
was of opinion that the judgment of the county 
court judge was right, except upon one point as 
to costs (see [1913] W. N. 349), and that the 
appeal ought to be dismissed. Lush J., as the 
junior judg% withdrew his judgment, and the 
appeal was allowed. 

Subsequently, on Nov. 28, an application was 
made to the Court on behalf of the pit. to recon- 
sider the matter, the order of the Court not 
having then been drawn up. The Div. Ct. held that 
Lush J. had power to withdraw his judgment. 

Ellis V. Banyard (1911) 106 L. T. 51, 
referred to. 

Application refused. Boulton « Moore 
AND Others (No. 2) - - Div. Ct. [1913] 

W. H. 360 ; 30 T. I. B. 165 ; 68 S. J. 166 


* > 

APPEAL (Divisional Court) — continued. 

Application by defendant for leave to afpe/A 
i)ifonnapaupe?ns — Ojnnion of couthsel — R, 8. C.. 
OrdA xri; r, 23. 

A^deft., against whom judgment has been 
given in the Court of first instance and who 
applies to the Div. Ct. for leave to appeal 
against that judgment in forma pauperis, must 
be treated as being in the position of a person 
desirous of “ suing ” in forma pauperis within 
the meaning of Order x^., r. 23, and must 
therefore produce an opinion of counsel that 
he has reasonable grounds for proceeding. 
Merriman V. Geach - - - Div. Ct. 

[1913] 1 K. B. 37 ; 82 L. J. (K. B.) 87 ; 

107 L. T. 70S ; 57 S. J. 164 

— Contempt of Court — Hearing in camera. 

See Divorce — Hearing in Camera, 

Divorce. 

See Divorce — Desertion and Hearing 
in Camera. 

Ecclesiastical Law. 

— Clergy Discipline Act, 1892, Criminal suit 

under — Appeal in matter of law — 
Eemission of cause — Practice — Costs. 
See Ecclesiastical Law. 

• 

Finance Act, 1910. 

See Revenue — ^Mineral Bights Duty. 

House of Lords. 

Costs — Appeal to House of Lords — Issues 
decided against appellant — App>eal as to one 
issue only — Set-off of costs or deiced to be paid 
at trial — Hotion to mahe Loi'ds' decree an 
order of High Court. 

On a motion to make a decree of the House 
of Lords an order of the High Court, when the 
decree appears on its face to deal with all the 
costs* of the action, the Court has jurisdiction to 
set oft from the costs payable to the successful 
appellant under the decree the costs of issues 
upon which he failed at the trial and which he 
did not raise upon the appeal. Deeley r. 
Lloyds Bank - - C. A. 67 S. J. 168 

— Order declaring priorities and for fore- 

closure or sale by Court of 5.ppeal — 
Appeal to House of Lords — Enlargement 
of time for redemption — Application to 
Court of first instance. 

See above, Court of Appeal. 

Private Acts of Parliament — Copies of to be 
supplied. 

It has been laid down by the H. L. on more 
than one occasion that where in an appeal to the 
House reference is made in the record to a private 
Act of Parliament, copies of the Act should be 
supplitd to their Lordships. Practice Note 

[1913] W. H. 367 

Justices. 

^See Justices— Case Stated. • 

• Licensing Acts. 

See Licensing acts— Licence, 
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* AJ^'^’KKL’^contUmed, * * 

* Local Government Board. 

— Powers and duties — Appeal from local ^itho- 

I 

See Local Goveenment. 

Master. 

— Assessment of damages by — Appeal from 

Master — Court to which appeal lies. 

See above, Court of Appeal. 

— Order remitting action of contract to county 

court — Appeal — Absence of jurisdiction 
in High Court after remittal of action to 
county court. 

See COTJNTY CoiTET— Remitted Action . 
Notice. 

Banliriiptcy — Appeal against maMng of 
receimng order — Stay of proceedings — Otficial 
receiver not serred with notice of appeal — Appeal 
heard de lene esse — Banhrupt^ y Act^ 1883 (46 
47 Viet. c. 52), s. 104, suh~s. (d) — Bankruptcy 
Mule 134, Order LViil.^ rr. 2, 15. I 

Notice of appeal to the C. A. or to the Biv. 
Ct. in bankruptcy against the making of a 
receiving order must in every case, whether pro- 
ceedings under the order have been stayed or 
not, be served upon the official receiver within 
time limited by the rules for service on the 
petitioning creditor. But in special circum- 
stances the Court may extend the time for 
appealing in order that the official receiver may 
be served, or may hear the appeal de bene esse, 
and if necessary then adjourn the matter for a 
like purpose. In re Slbath, Bx ymrte Lotus 
Shoe Co. - - - Div. Ct. 109 L. T. 222 

Interim order to prerent prejudice — Practice 
— Application under s. 62 of the Judicature Act, 
1873 (36 37 Viet. o. 66) — Notice of original 

motif m to one judge of the Court of Appeal. 

Where an application is made under s. 52 of 
the Judicature Act, 1873 (36 & 37 Yict. c. 66), a 
notice of motion stating the nature of* the 
application should be sent, together with the 
notice of appeal, to the Lord Justice to whom 
the application is made, and such notice of 
motion should also be served on the other side, 
together with the notice of appeal. In re The 
X. L. Electric Co., Ld. Wiener r. The Co. 

^ C. A. 67 S. J. 792 

Pauper. 

See above, Divisional Court. 

Poor Rate. 

— Appeal to quarter sessions — Valuation list — 

Notice of objection to, after approval 
by assessment committeec 
See Rates— A ppeal. 

Railway and Canal Commission. 

Meference relating to telephones — Mailway 
and Canal Traffic Act, 1888 (51 ^ 52 Vict.f^. 25), 
s. 17, sui-ss. 1, 2, and 5 — Telegraph (Arhitration) 
Act, 1909 (9 Edw. 7, c. 20), ss. 1 and 2. 

An appeal lies to the H. L. from a d^ision of 
the^O. A. upon the question whether they have 
jurisdiction to entertain an appeal from the 
Railway and Canal Commission under s^. 17 of 
the Railway and Canal Traffic Act, 1888. 


APPEAL (Railway and Canal Commission)-^ 
continued. 

By the Railway and Canal Traffic Act, 1888, 
the Railway and Canal Commission, which as. 
regards England consisted of one ex officio and 
two appointed Commrs., was established as a. 
Court of record, and an appeal lay from the 
Commission to the 0. A. except upon questions 
of fact and locus standi. 

By an agreement under seal madelin 1905 a 
telephone co. agreed to sell to the Postmaster- 
General all the plant in use by the co. on Dec.^1,^ 
1911, ^nd any dispute as to thg value of the 
plant: was to be referred#*il:o the Railway and 
Canal Commission, if they should J>e authorized 
to determine it. .The Telegraph (Arbitration)- 
Act, 1909, enacted (s. 1) that any difference 
between the Postmaster-General and any body 
or person under any agreement relating to tele- 
phones should, if the parties agreed, be referred 
to the Railway and Canal Commission, who were 
bound to determine it ; and (s. 2) that all pro- 
ceedings relating thereto should be conducted by 
the Commission in the same manner as any other 
proceeding was conducted by them under the 
Railway and Canal Traffic Acts, 1873 and 1888, 
and that any order of the Commission on any 
such difference should be enforceable as any 
other order of the Commission, provided (inter 
alia) that any such matter of difference might, 
in certain events, be heard and determined by 
the two appointed Commrs. A difference having 
arisen as to the value of the plant, the Com- 
mission, at the request of the parties, fixed and 
determined the value : — 

Eeld, that the reference to the Commission 
under the Telegi’aph (Arbitration) Act, 1909^ 
was a reference to them as a Court of record and 
not as arbitrators, and that an appeal lay on a 
point of law to the 0. A. 

Decision of the C. A. [1913] 2 K. B. 614, 
affirmed. National Telephone Go., Ld. r. 
His Majesty’s Postmaster-General 

H. L. (E.) [1913] A. C. 546 ; 82 L. J. (K. B.) 

1197 ; 109 L. T. 662 ; [1913] W. N. 219 J 
29 T. L. R. 637 j 67 S. J. 661 

Registration. 

See PARLIAMENT, 

Revenue. 

— Mineral rights duty — Assessment — Decision 

of referee. 

See Revenue — Mineral Rights Duty. 

Workmen’s Compensation. 

See Workmen’s Compensation — 
Appeal. 

APPEARANCE — Judgment in default of appear* 
ance — Judgment for amount in excess 
of sum actually due — Setting aside — 
Amendment. 

See Judgment. 

APPOINTMENT — Company — ^Articles of associa- 
tion — Board of directors — Powers — 
Appointment of managing director — 
Power to revoke appointment. 

^e Company— D irector. 

— Power of. 

See Power oe Appointment. 
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A^POETIONMENT — Pilot — Negligence of — 
Limitation of pilot’s liability — Power 
to apportion among claimants. 

8 ee Shipping — P ilot. 

— Private street ‘works — Provisional apportion- 
ment — Premises outside the district of 
^ the urban authority. 

8 eB Local GovEENMENT—Streets. 


APPEOPRIATION — cmitinued . ^ 

specie — Unauthorized investments — 
Jurisdiction of Court. 

I See Settlement — Trusts. 

— Trustee — Breach of trust — Appropriation of 
security by defaulting trustee to meet 
breach of trust — Declaration of> trust. 
See Trustee. 


— Tenant for life and remainderman — Pre- 
h ference shares — Death of life tenant — 
See Settled Land — Capital or Income. 

Will — Bequest of shares or ’'of money to 
hiiy the shares — Shares in pr irate company — 
Bicidend^ whether apportiohahle — Piihlie 
eompanif" — ApqwHionment Act^ 1870 (33 34 

Vi(^. e. 35), ss. 2, 5 — Companies (^Consolidation') 
Act, 1908 (8 Edw, 7, c. 69), s. 121. 

The term “ private company ” in s. 121 of 
the Companies (Consolidation) Act, 1908, is only 
a convenient way of describing, for the purposes 
of that Act, a particular class of cos. subject 
to the Act ; and a co. incorporated under the 
Companies Acts either before or after that Act, 
and so constituted, either originally or by 
subsequent alteration of-* its articles, as to be a 
private co. within the meaning of that expression I 
in s, 121 of the Act, is nevertheless a “ public 
co.” for the purposes of the Apportionment Act, 
1870. 

A co., incorporated in 1899 under the Com- 
panies Acts, 1862 to 1898, passed special resolu- 
tions in 1907 altering its articles of association so 
as to be a private co. as defined by s. 37 of the 
Companies Act, 1907, which enactment is re- 
pealed and reproduced by the Companies (Con- 
solidation) Act,' 1908, s. 121. G. and his son 
held ordinary shares in the co. One of the 
articles of the co. provided that, on the death 
of G., his son should have the right to purchase 
so many ordinary shares of G. as would make 
up the son’s holding to 667 ordinary shares ; and 
another article provided that H. should have the 
right to purchase so many of G.’s ordinary ^ 
shares as the son should not purchase under the 
previous article. 

G. died and by his will bequeathed so many of 
his ordinary shares in the co. to his son as would 
make up the son’s hokiing to 667 shares, but if 
any provision in the articles of the co. might so 
operate as to prevent the said specific bequest 
taking effect, then in lieu thereof he bequeathed 
to his son a legacy equal in amount to the 
purchase-money of so many of his (the testator’s) 
ordinary shares as the son should be .entitled to 
purchase under the aforesaid article. The co. 
paid substantial dividends 

Held, that^the bequest to the son did not 
operate as a specific gift of shares but as a gift 
of money to buy the shares, and therefore that 
the Apportionment Act, 1870, did not apply to 
the accruing dividend on the shares. In re 
White. Theobald v. White 

Neville L [1913] 1 *Ch. 231 ; 82 L. J. (Ch.) 

149 j 108 L. T. 319 ; [1913] W. N. 4; 

57 % J. 212 

ABPROPEIATION—Trust for sale— Difficulty of 
realization — Proposed aoDroDriation in 


AEBITBATION. ^ 

Appeal. See Appeal. 

Award, col. 22. 

Building Contract, col. 22. 

Coal Mbips (Minimum Wage) Act, 1912, 
See Mines. 

Bailway and Canal Conmission. See 
Appeal. 

Shipping. See SHIPPING-, 

Special Case, eol. 24. 

Stay of Proceedings, col, 24. 

TJmpire, col. 25. 

WoThmefs Compensation. See Work- 
men’s Compensation. 

Appeal. 9 

— Railway and Canal Commission, 

See Appeal. 

Award. 

Award pending action — Bar — Contract^ 
Corporation drainage worlis — Clause referring 
disputes to engineer of corporation — Award to he 
jinal and binding — Cancellation of contract — 
Action for damages — Beference of dispute to 
engineer — Award made while action pending — 
Effect of aioard — Arbitration Act, 1889 (52 
53 Viet. c. 49), s. 4. 

Doleman & Sons r. Ossett Corporation 

C. A. [1912] 3 K. B. 257 ; 81 L. J. (E. B.) 

1092; 10 L. e. E. 915 ; [1912] W. N. 215 ; 

76 J. P. 457 

Specific question submitted to arbitrator — 
Award — Error in law — Application to set aside. 

If a specific question is submitted to an 
arbitrator and he answers it, the fact tl^at the 
answer involves an erroneous decision in point 
of law does not make the award bad on its 
face so as to permit of its being set aside. ' 

Stimpson v. Emmerson (1847) 9 L. T. 
(O.S.) 199, and Adams t. Great North of 
Scotland By. Co. [1891j A. 0. 31, followed. 
In re King and Duveen - Biv. Ct. [1913] 

2 K. B. 32 ; 82 L. J. (K. B.) 733 ; 108 L. T. 

844 ; [1913] W, H. 86 

Building Contract. 

Arbi^ation clause — Beference to building 
owners' architect — Disqualification — Collusion — 
Payments to be made on certificate of architect — 
Improper delay in issuing certificate — Action 
for balan^ due under contract before issue o$ 
certificate. 

A buftding contract provided that the 
decision of the architect of the building owners 
on all mattP-TS in TAlatiAn to tLo wn-rlr 
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AE^TRATIOH (Building Contract)— aonfimied, ] 
be final and that payments should be made on 
the certificate of the architect. The arcMtect. 
under a misapprehension of his pofition, 
allowed his judgment to be influenced oy the 
building owners and improperly delayed issu- 
ing Ms iextifleates in accordance with their 
instructions. After the completion of the work 
and the expiration of the period of main- 
tenance the contractor sued the building 
owners for the finaP balance alleged to be due 
under the contract, but the final certificate was 
not issued until after the commencement of 
the action : — 

Held, that the building owners were pre- 
cluded from setting up as a defence to the 
action either that the issue of the certificate 
was a condition precedent to the bringing of 
the action or that the certificate was cQjiclu- 
sive as to the amount of the claim. 

Decision of the C. A. affirmed. HickmajST 
& Co, V. Eobebts H. L. (E.) [1913] A. C. 229 ; 

82 L. J. (K. B.) 678 ; 108 L. T. 436, n. 


ArhltmtUm cUiv^te — JRpference to huUdb^y 
oioner's enginee)' — DU^gnallJication — 
Imol'cing examination of engineer — Staying 
'proceedings — Arbitration Act^ 1889 (52 
r. 49), s. i. 

Where a contractor executes works under 
a contract containing a provision for the refer- 
ence of disputes to the engineer of the other 
party to the contract, and upon the settle- 
ment of the final account there arises a bona 
fide dispute of a substantial character be- 
tween the contractor and the engineer involv- 
ing a probable conflict of evidence between 
them, the fact that the engineer, without any 
fault of his own, must necessarily be placed 
in the position of judge and witness is a 
sufficient reason why the matter should not be 
referred in accordance with the contract ; 
and the Court will therefore refuse to stay 
an action by the contractor for payment of 
the account. 

Decision of the 0. A. (28 T. L. E. 278) 
affirmed. 

Whether, where the action embraces several 
items, all within the reference clause, as to 
some erf which the arbitrator is disqualified 
from acting, the Court should allow the action 
to proceed as to these items and allow the 
remaining items to be referred, queer e. 

Per Lord Parker of Waddington : It is 
the practice of the Chancery Division to stay 
an action as to one matter in dispute and at 
the same time to allow it to proceed as to 
another, notwithstanding that both matters 
are within the reference, and in many cases 
that is a desirable course. Bkistol Coepoba- 
tiodt John Aibd & Co. H. L. (E.) [1913] 

A. C. 241 ; 82 L. J. (K. B.) 684 ; 108 . 434 ; 

[19131 W.K. 89; 77 J. P. 209 ; 

29T. I.K.360 


. Si* 

^ Coal Mines (Minimum Wage) Act, 1912. 

Ambiguous award — Declaratory jufigment as 
to meaning of— Jurisdiction of Court. 
See Mines— Coal Mines. 


ARBITRATION— 

Railway and Canal Commission. 

— Reference — Telephon e — Appeal. 

See Appeal— R ailway and Canal Com- 
mission. 

Shipping. ^ 

— Bill of lading — Damage to goodst— Jurisdic- 

tion — Arbitration clause. 

See Shipping— Jurisdiction. 

• ♦ Special^ase. 

Apjplicatlod for aTbitratov to stg^e special cai^e 
during arbitration — Arbitration Aot^ 1889. 

The question was raised in this case as to 
whether a special arbitrator appointed under 
the Woking Urban District Council (Basing- 
stoke Canal) Act, 1911, should be directed to 
state a case to raise a point of law arising in the 
course of the arbitration : — 

Held^ that no real definite question had so 
clearly arisen between the parties as to justify 
calling upon the arbitrator to state a case.' In re 
Woking U. D. C. (Basingstoke Canal) Act. 
1911. In re Arbiteation xAct, 1889 

. Sargant J. 77 J. P. 321 
Reversed on another point C. A. [1913] 

W. N. 846 


Stay of Proceedings. 

Agreement to refer disjnites — Action in High 
Court — Application to stag proceedings -- 
Questions of^ law requiring determination — 
discretion of Court — Ay'bitratUm Acf^ 1889 (52 
53 Tict c. 49), .S'. 4. 

To an application for a stay of proceed- 
ings under s. 4 of the Arbitration Act, 1889, 
o-n the ground that the contract in respect of 
which the action is brought contains a clause 
requiring that any dispute arising thereon shall 
be referred to arbitration, neither side to 
appear before the arbitrator by solicitor or 
counsel, it is no answer that the dispute will 
involve the determination of questions of law, 
inasmuch as such questions can be stated by 
the arbitrator for the opinion of the Court in 
the form of a special case. 

Decision of Ohannell J. affirmed. Rowe 
Brothers & Co., Ld. vT Crossley Brothers, 
Ld. - - C. A. 108 L, T. 11 ; 57 S. J. 144 

— Building contract. 

See above. Building Contract. 

County court—Submission to arbitration — 
Commencement of legal proceedings — default 
sunmo9is — JVdtice of intention to defend — Applica- 
tion for stay — '‘’‘Step in the procsedvngs ^'' — 
Ai'bitratum Act, 1889 (52 53 Viet. a. 49), ‘ s. i. 

The pits, had supplied the defts. with cer- 
tain goods under a contract which contained 
a term that disputes between the parties should 
be submitted to arbitration. A sum of money 
being alleged to be due to the plaintiffs for 
goods so supplied, proceedings were taken in 
the county court for its recovery, and a default 
summoijs was served upon the defts,, who filled 
up the slip attached to the summons giving 
notice of their intention to defend the action. 
The defts. subsequently annlied to the learned 



( 25 ) 


DIGES-T OE CASES. { 


( 26 ) 


A^ITEATIOiy (Stay of Proceedings) --coiitbi ued. 
Judge for a stay of the action under s. 4 of 
the Arbitration Act, 1889. The section pro- 
Tides that : “If any party to a submission 
.... co-mmences any legal proceedings in 
any court against any other party to the sub- 
mission .... in respect of any matter agreed 
to be referred, any party to such legal proceed- 
ing.- may at any time after appearance, and 
before delivering any pleadings or taking any 
other steps in the proceedings, apply to that 
co^t*to stay the proceedings, and that court 
. . may make an order staying the nro- 
ceedings.” It was coc^nded on behalf of tne 
pits, that the statement by the defts. on the 
slip attached to the default supimons of their 
intention to defend was a step in the proceed- 
, ings, since it entitled them to raise any defence 
other than a special defence, of which notice 
must be given, and that, consequently, they 
were not entitled to apply for a stay of the 
proceedings. The learned judge gave effect, 
to this contention and refused to stay the j 
action : — 

Held, that the giving notice of an inten- 
tion to defend by filling up the slip attached 
to the default summons was merely the equi- 
valent of entering appearance m the High 
Court, and that the defts. had not taken any 
step in the proceedings after appearance which 
disentitled them to apply for a stay. Austin 
& Whiteley, Ld. V . S. Bowley k Son 

Biv. Ct. i08 L. T. 921 ; [1813] W. N. 153 

Umpire. 

Ilefmal of arhltratori^ to appoint umplne — 
ApjMcatiim to Court to appoint — JPmetwe — 
Parties — Service on arhifratora — Ar¥itmtlon 
Act, 1889 (62 53 Viet. e. 49), s.s*. 5, 20. 

Taylor r . Denny, Mott & Dickson, Ld. 

H. L. (E.) [1912] A. C. 666 ; 82 L. J. (K, B.) 
203 ; 107 L. T. 69 : ri912] W. Jf. 186 ; 

76 J. P. 417 

Workmen’s Compensation. 

See Workmen's Compensation. 

ARBITSATOE. 

See Arbitration. 

ARCHITECT — Building contract. 

See Arbitration — Building Contract. 

ARRAHCrEMEHT — Company. 

See Company — Reduction of Capital and 
Shares and Company — ^Winding-up 
— Reconstruction. 

ARTICLES OR ASSOCIATIOH—Company. 

See Company. 

ASSAULT — Workmen's compensation. 

See Workmen’s Compensation — 
Accident — Ilisli incidental to employ- 
ment and Hi sit not Incidental to em- 
ployment. 

ASSESSMENT— Income tax. 

See Revenue. 

ASSETS— Marshalling. * 

Administration— Legacy. 


ASSIGNMENT— l^^nkniptcy. 

See Bankruptcy— A ssignment. , 

— Damages for waste. 

1 See Chose in Action. 

— Debl — Notice. 

See Chose in Action. 

— Insurance of mortgage owned by a c*nupaiiy 

— Condition — Policy — Insured company 
in liquidation — Power of liquidator to 
assign. 

See Insurance— M< ft'tgage. 

! — Interpleader — Judgment for a debt — Goexis 
of judgment debtor taken iu execution 
and sold — Claim by assignee of the 
debt to proceeds of sale. 

See County Court — Interpleader. 

— Lease — Covenant to repair — Waste — Un- 

assignability of right to damages for 
waste. 

See Chose in Action. 

ASSISTANCE, WRIT OF. 

See Trustee. 

ASSURANCE. 

See Insurance. 

ATTACHMENT. 

See Contempt of Court and India— 

Practice. • 

ATTENDANCE— School. 

See School— Attendance. 

ATTORNEY — Power of. 

See Gift and Parties. 

ATTORNEY-GENERAL— Joinder of. 

See Local Government — County 
Council. 

— Prosecutioii — Necessity of sanetio!! of 

Attorney-General — Fraudulent trustee 
— Misappropriation of funds. 

See Criminal Law — Larceny Act, 
1901. 

AUCTION — Sale of goods — Misleading catalogue 
— Lot put up for sale — Mistake by bidder 
as to subject-matter. 

See Sale of Goods— A uction. 

AUCTIONEER — Set-qf — Special property — 
Actum for ijj'lcc of goods sold — jbeht dne^'rom 
oicner to purchaser. 

Manley k Sons, Ld. r . Berkett 

Bankes J. [1912] 2 K. B. 329 : 81 L. J. 

'(R.'B.) 1232 

— Vendor. - 

See Bankruptcy' — Property divisible 
among Creditors. 

AUSTRALIA— A’aw South Wales Be venue--- 
Stamp duties — Xeio South Wales duties ^myahleon 
de 2 dh — Special jmeer of appaintment — Aggreya- 
tlon of estates — Bate at which duty chargeable — 
Stamp Dikies Act, 1898 [Act 27 of 189S), 49, 
sub-s. 2 (A) (a) — Probate Duties (^Amndmenf) 
Act, 1899 (Apf46 of 1899), Schedule — Xeio South 
Wales Stamii Duties (Amendment') Act, 1904 (Act 
24 0/1904),^. 21. t 

The effect of the New South Wales Stamp 
Duties (Amendment) Act, 1904, s. 21, is not to 
provide for any aggregation of estates for the 
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AU STRALI A — coyitmmd. 

ptfrpose of determining the rate at which duty 
is chargeable under the Stamp Duties Act, 1898, 
s. 49, as amended by the Probate Duties fimend- 
ment) Act, 1899 ; the estate of the persfn dying 
is for the purpose of duty a separate estate, and 
similarly each estate chargeable under the Stamp 
Duties 8ict, 1898, s. 49, sub-s. 2, is for that pur- 
pose a separate estate. Bruntok 'v. New 
South Wales Commr. of Stamp Duties 
P. C. [1913] A. C. 747 ; 108 L. T. 932 ; 29 

T. L. R. 607 

Mestraint of trade — Australian Industries 
Preservation Act^ 1906 (^Australian Common- 
wealth Acts, No, 9 of 1906), ss. 4, 7, 10, 15a — 
Contract or combination in restraint of trade — 
Monopoly — Intent to the detriment of the publie 
— Construction — Eoidence to establish offence, 

A contract in restraint of trade which is unen- 
forceable at common law, or a combination in 
restraint of trade which, if embodied in a contract, 
would be unenforceable at common law, are 
neither of them necessarily “ to the detriment of 
the public ” within the meaning of the Australian 
Industries Preservation Act, 1906, ss. 4 and 7, 
and a party to a contract or combination of that 
character cannot, merely because he is a party 
thereto, be taken to have intended this detriment. 

^ In a prosecution under either of those sections 
the wrongful intent must be proved by proper 
evidence. For this purpose the prosecutor may 
tender proof that the evils against which the 
Act is directed were the natural and necessary 
consequence of the contract or combination, 
monopoly or attempt to monopolize, and that 
those evils have in fact ensued. He cannot 
plead the evidence upon which he hopes to 
establish wrongful intention and rely on s. 15a 
of the Act as rendering proof of what he pleads 
unnecessary. 

The principles of the law as to monopolies 
and contracts in restraint of trade prior to the 
passing of the above Act considered. Att.-GtEN. 
OF the Commonwealth op Australia v’ 
Adelaide Steamship Co., Ld. - P. C. [1913] 
A. C. 781; 82 L. JT. (P.C.) 139 ; 109 I. T. 258 ; 

29 T. L, B. 743 

— Superannuation — Appeal from New South 

Wales. 

See SUPEBANNUATION. 

— Victoria, Appeal from — Negligence. 

See Neuligence — Malicious Act of 
Third Person. 

AWARD. 

See Arbitration — Award and 
Workmen’s Compensation— Com- 
pensation— .4 rbitration. 

bailee — G ratuitous. 

See Bailment. 

— Ship — Collision — Damage — Time charter 

— Sub-charter. 

See Shipping. 

BAILMENT — Pony left in custody^of vendor — 
^ Injury caused to pony — Vendor unaole to explain 
how injuries occurred — Liability of vendor. 

An agreement was made for the*^ purchase of 
a pony by the pit. from the defts., and it was 


BAILMENT — continued, ir 

arranged that the pony should be left in the 
custody of the defts. for some days. While the 
pony remained in the custody of the defts., it 
was injured, and the pit. claimed to recover 
damages in respect thereof. The defts. did not 
shew how the injuries were caused, or establish 
that they had taken reasonable care of the 
pony ^ 
Held^ that the defts. were liame, inasmuch 
as they were, as gratuitous bailees, under an 
obligation to take such care of the pony a 
rga^pnably prudent owner woujd take of his own 
property, and they hadifeiled to shew that they 
had taken such care of the p^ny. WiEHE v, 
Dennis Brothers - Scrutton J. 29 T. L. R. 250 

BALLOT — Workmen’s compensation — Contract- 
ing out — Scheme of compensation — Ke- " 
certification. 

See Workmen’s Compensation— Con- 
tracting-out Scheme* 

BANK. 

See Banker. 

BANK OF RIVER — Public footway running 
along — Danger to public using footpath 
— Liability of owner of bank to repair. 
See Highway — Repairs. 

BANKER. 

Agent and Client, See Scottish Law. 

Panh Guarantee, See Principal and 
Surety. 

Poohs, See Evidence. 

Chegue, col, 28. 

Customer, See above, Cheque. 

Peposit of Securities^ col. 30. 

Agent and Client. 

— Negligence — Breach of duty — Solicitor and 

bank agent. 

See Scottish Law. 

Bank Guarantee. 

— Principal and surety — Duty of bank to 

guarantor — Non-disclosure by bank to 
* guarantor of ^spicions concerning con- 
duct of debtor — Whether guarantor 
discharged. 

See Principal and Surety. 

Books. 

See Evidence. 

Cheque, 

Chegue crossed '‘'‘not negotiable'''' paid into 
account of customer — Customer not payee of 
chegu-e — Forged indorsement — > Pec^pt of pay- 
ment by bank for customer — Negligence of banh 

— Liability of bank — Pills of Exchange Act^ 
1882 (45 ^46 Viet, c, 61), 5. 82. 

The pit., a stockbroker, had a jtnanager 
R. who entered into speculations on the Stock 
Exejaange on his own account in the name of 
D. for whom the plaintiff had done business- 
When the account shewed a balance in favour 
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(Cheque) — continued. 

of D., cheques drawn in favour of D. and 
crossed “not negotiable” were placed by R. 
before the pit. who signed them. R. then 
forged D.’s signature and paid the cheques 
into his own account with the defts. who re- 
ceived payment of them and placed the pro- 
ceeds to the credit of R.’s account, but made 
no^inquiry before so doing. These cheques, 
which were 'usually for inconsiderable amounts, 
all of them except three being for sums under 
SO/., »were paid in at considerable intervals, 
nine of such cheques being paid into K.’s 
account in the course^f two and a qu^t^ 
years. Two of the cheques were signed per 
pro. the pit. ^Evidence was given by bankers 
that it was not uncommon for -cheques of this 
description to be paid into the accounts of 
persons other than the payees of the cheques. 
In an action by the pit. to recover from the 
defts. the amounts of the nine cheques received 
by the defendants' : — 

Held, that the fact that the cheques were 
crossed “ not negotiable ” and drawn in favour 
of a person other than R. did not impose an 
obligation upon the bank to make inquiry 
before taking them so as to make the defts. 
guilty of negligence in receiving the cheques 
and crediting R.’s account with the proceeds. 

Eeldj also, that the fact that two of the 
cheques were signed per pro. the pit. did 
not put the defts. upon inquiry as to the 
right of R. to*pay the cheques into his own 
account, it merely operated as a notice that 
the person drawing the cheques had a limited 
right to sign the cheques. 

Moris on v. London County amd Westminster 
Bank (1913) 18 Com. Gas. 137, considered and 
explained. Cetjmplik -y. Londok Joiitt Stock 
BanKj'Ld. - Pickford J. 19 Com. Cas 69 ; 

30 T. L. E. 99 

Crossed cheque — Payment — Exchange of 
cheques — Ostensible autlwnty — Estoppel — Bills 
of Exchange Act, 1882 (45 46 Vict.e.Qlfs. 79 

— Straits Settlements {Settlement of Singapore^. 

The appellants’ cashier presented at the re- 
spondents’ bank cheques drawn on the respon- 
dents in favour of the appellants and crossed 
generally ; in exchange he was handed cheques 
for the same amounts (^awn by the respondents 
upon other banks and crossed generally. The 
appellants had by their conduct held out their 
cashier as having authority to deal with the 
cheques in this way. The cashier fraudulently 
paid the cheques handed him by the respondents 
to his own banking account and misappropriated 
the proceeds : — 

Held, that the cheques drawn on the respon- 
dents were pai4 by the cheques given in exchange 
within the meaning of the Bills of Exchange 
Act, 1882, s. 79, sub-s. 2, but that the appellants 
were estopped from denying the authority of their 
cashier to receive payment in that manner and 
were not entitled to recover damages. Meybe & 
Go., Ld. u. Sze Hai Tokg- Bakkikg Am> 
INSUEANCE Co., Ld. 

P. C. [1913] A. C. 847 ; 57 S. J. 700 

Signature per pro. — Authority of agent — 
lAalUity of bank — Payments by agent of cheques 


BANKER {CkBqpi^'^contimied. 
into his private account — Liability of bank — Bills 
of Exchange Act, 1882 (45 cf 46 Viet. c. 61), 
ss. 25, 82. 

In 5t888 the pit. gave the national Pro- 
vincial Bank written authority to pay and 
honour all cheques di‘awn by A., his manager, 
or purporting to be drawn by him per pro. 
the pit., or on his account. In 1907 A. 
opened a private account with the defts., and 
in fraud of the pit. he drew and indorsed 
cheques on the National Pfovinciai Bank, in 
his own name per pro. the pit., and payable 
to himself, and paid these into that private 
account. The cheques were crossed specially 
to the deft. bank. In 1908 the pit. dis- 
covered that A. had apparently been defraud- 
ing him, but he accepted an explanation given 
by A., and allowed him to continue in his 
employment, binding him not to incur any 
liabilities except with his (the plt.’s) sanction 
and except in the ordinary course of business 
of the firm. The pit. was not aware of the 
I fact that A. had opened an account in his own 
I name. In an action by the pit. to recover 
' from the defts. the amount of the cheques 
wrongfully paid by A. into his account with 
them ; — 

Held, (1.) that the signature per pro. of 
A. on the cheques being notice to the defts.# 
that A. had only a limited authority, it was 
incumbent on them to ascertain from the pit. 
whether A. in so signing was acting within 
the terms of his authority, and as they had 
not made such inquiries, they had been negli- 
gent in dealing with the cheques ; (2.) that 
on the facts the pit. had not ratified the 
acts of A. ; (3.) that the defts. had not proved 
facts which entitled them to say that the pit. 
was estopped from repudiating the authority 
of A.; and (4.) that the pit. was entitled 
to recover the amount of the cheques in ques- 
tion from the defts. Morison v. Londost 
County and Westminster Bank, Ld. 

Coleridge J. 18 Com. Cas. 137 ; 108 I. T. 379; 

[1913 J W. N. 84 ; 29 T. L. R. 342 ; 57 S. J. 427 

Customer. 

Cheque — Forgery — Negligence of customer — 
Pass-booTt — Account stated. 

The fact that the customer of a ban! does 
not examine his pass-book, when it is periodi- 
cally returned to him, does not preclude him 
from recovering from the bank amounts paid 
in respect of cheques the signatures to which 
were forged, although such cheques were 
debited to his account in the pass-book. 

Ke^itigalla Bubher Estates, Ld. v. National 
Bank of India [1909] 2 K. B. 1010, followed. 
Walker and Another v. Manobcester and 
Liverpool District Banking Co., Ld. 

Channell J. 108 L. T. 728 ; 29 T. L. E. 492 ; 

♦ 57 S. J. 478 

See above, Cheque. 

V* Deposit of Securities. ^ 

Bearer bonds deposited by bill broker as 
security for loan — Be-delivery of bonds by hanker 
in exchange for cheque — Whether bonds im^ 



( 31 ) 


( 32 ) 


THE COMPLETE CUBRBHT DIGE^>T, 1913. 


BAMKER (Deposit of Secumies) — eonfuiufid, 
pmssed zvitk trust ui far our ofhanlier until cheque 
honoureil. 

The pit. banks lent money on bear|p bonds 
to a firm of bill brokers. They called |ax these 
loans, and, in accordance with the general 
practice in such cases, the bill brokers on the 
morniiig that the loans were repayable went 
to the pits., gave each of them a cheque for 
the amount of the call, and received in ex- 
change the bonds that had been deposited as 
security. The ^cheques having been dis- 
honoured, the pits, sued the defts., who had 
received in the course of the same day the 
bonds in question from the bill brokers, the 
pits, alleging that by a practice or usage the 
bonds were impressed with a trust in their 
favour until the cheques were honoured : — 

SeUf that the bonds being negotiable and 
passing by delivery were not impressed with a 
trust in favour of the pits. 

Burra v. Bieardo (1885) Cab. & E. 478, 
questioned. 

Decision of Hamilton J., 17 Com. Cas. 280, 
aflSrmed. Lloyds Bank, Ld. v, Swiss Bank- 
vEEEiN. Union of London and Smiths 
Bane, Ld. v. Swiss B.iNEVEEEiN - C. A. 

18 Com. Cas. 79; 108 L. T. 143; [1913] 

W. K. 52 ; 29 T. I. E. 219 ; 57 S. J. 243 

Brohey*, Beqyoslt of securities hy — Authority 
if hrolier to pledge — Estoiyiyelj-Bur chaser for 
calue in good faith, ; 

The pit. had purchased through a firm of 
stockbrokers 110 shares in a co. registered in the 
name of H. J. H. On the back of each certificate 
was a form of transfer which had been executed 
in blank by H. J. H. The certificates in this 
condition ’were left by the pit. in the hands of 
the stockbrokers, who deposited them with their 
bankers, the defts., together with a number of 
other securities, as security for their general 
banking account. At the instance of the stock- 
brokers the certificates for the plt.’s shares were 
exchanged for other certificates. With the assent 
of the pit. the new certificates were not made out 
in his name, and at the request of the stock- 
brokers the bankers consented to the certificates 
being made out, and they "were made out, in the 
)iames of nominees of the bank. The stock- 
brokers became bankrupt. The pit. brought an 
aciioif against the bankers to recover the shares 
or their value. The bankers claimed to retain 
them as pledgees. 

Bickford J. held on the facts that the defts. 
had taken the shares from the stockbrokers in 
good faith and without notice of the plt.’s right, 
and, following London Joktt Stock Bank v. 
Shi/mms [1892] A. 0.201, held that the pit. was 
estopped in this action from setting up his title 
as against that of the defts. Fuller v. Glyn, 
Mills, Currie & Co. - Bickford J. [1913] 
W. K. 362 ; 30 T. L. R. 162 
. • 

BARKERS' BOOKS EVIDERCE ACT, 1879. 

See Evidence. 

'Bankruptcy. 

Art of Ba/ikriipfcy^ col, 32. ^ 

Ajypml, See Appeal. 


BARKRUPTCY— r 

Assignment, col. 33, 

Comjyany, col. 35. 

Costs, col. 35. 

Discharge, col. 35 

Disco eery, ad. 36. ^ 

Documents. See above. Discover 
Forfeiture. See Will. 

Fraudulent Preference, col. 37. ^ 

* llushandand '^ife, Tx’c r>IVOIiOE;„ 

.Judgment Summons, col^ 37. 

Lunatic, col. 38. 
yoticr, eol. 38. 

Partnershij), col. 4(). 

Petition, col. 40. 

Prbicijyal and Surety. See Principal 
AND Surety. 

Proof col. 41. 

Propertg Dichlhlc among Creditors, 
col. 42. 

Becelring Order, col.-ki. 

Deputed Oirnershlp. See above, 

Property Divisible among Creditors. 

Sale, eol. 45. 

Settlement. See above, •Assignment. 
Tithe. See Tithe llENT-CHARaE. 
'Trustee, col. 45. 

Will. SeeWiTu-L. 

Act of Bankruptcy. 

Circular to trade creditors — Paymau for 
carrying on the dehtods husiness — St-atement at 
oreditor^s'' meeting — Acts of hankruptcy — Petition 
presented hy secretary of a eomqyany — Bank- 
ruptcy Act, 1883 (46 47 Viet, c. 52). 4, 

suO-s. 1 (//) ; A*. 148. 

A circular, issued by a trader to his credi- 
tors in which they are invited to attend a 
meeting to be held for the purpose of discuss- 
ing the position of affairs and of deciding upon 
methods for continuing the business, may be 
a sufficient notice of suspension of payment of 
debts to be a good act of bankruptcy within 
s. 4, sub-s. 1 (A) of the Bankruptcy Act, 1883. 
And a proposal, laid before the creditors’ 
meeting, by which creditors axe to be paid in 
full by inst'Ulments, partly in cash and partly 
in shares, may also be a good act of bank- 
ruptcy within the meaning of the section. 

Semhle, in the case of a co. presenting a 
petition by an officer authorizea in that behalf 
it is unnecessary that the resolution of the 
board to delegate its authority should bo under 
seal, provided that the seal of the co. is affixed 
to the authority. In re Midgley 

Div. Ct. 108 D. T. 45 ; 57 S. J. 247 
— Co-judgment debtors — Time given to one 
judgment debtor — Principal and surety 
p — Mercantile Law Amendment Act, 
1856 (10 & 20 Viet. c. 79), s. 5. 

See Principal and Surety. 
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BAUfeuPTCY (Act of Bankruptcy) — cantinued. 

“ (roods held hy sheriff for twenty-one days 
— Interjpleader snnmwns — Consent order for sale 
of goods — Title of trustee In 'ba7ihruptey to pro- 
ceeds of mle—JBayiltruptcy Acts 1890 (53 54 

Viet. e. 71), s. 1 — Eules of the Sujn^etne Coia‘t. 
1883, Order LVIL, rr. 1, 8, 11, 12. 

Tl?t Bankruptcy Act, 1890, s. 1, enacte tliat 
a debtor comuftts an act of bankruptcy, if his 
g(^s are seized in anj^ civil proceeding in the 
High C§urt and are ‘'held by the sheriff for 
twenty-one days,’'' provided that, where an in- 
terpleader summons is t^en out in regard 
the goods seized, the time elapsing between 
the date at whicfi the summons is taken out 
and the date at which the sheri^ is ordered 
to withdraw, or any interpleader issue ordered 
tliereon is finally disposed of, shall not be 
taken into account in calculating such period 
of twenty-one days. 

On May 20, 1911, the sheriff seized the 
goods of a judgment debtor under a writ of 
fi. fa., and on June 9 (the twentieth day after 
the seizure) took out an interpleader sum- 
mons which was heard on June 12, when, the 
third party claim being admitted, an order 
was made by consent that, the sheriff should 
sell and pay the amount of the claim and his 
costs of the execution. The sheriff on the 
next day sold the goods. The judgment debtor 
having become bankrupt, his trustee in bank- 
ruptcy claimed the proceeds of sale from the 
ju%ment creditors on the ground that the 
judgment debtor had committed an act of 
bankruptcy by reason of the sheriff having 
been in possession for twenty-one days: — 

Heidi that, inasmuch as the sheriff had not 
been ordered to withdraw and no interpleader 
issue had been ordered on the interpleader 
summons, the proviso to s. 1 of the Act of 
1890 had no application, and that the enacting 
part of the section remained unimpaired. 

Heidi therefore, that an act of bankruptcy 
was committed and that the trustee in bank- 
ruptcy was entitled to the proceeds of the sale. 

Decision of Philiimore J, [1912] 2 K. B. 
520, reversed. Mason (Teustee of Ohetwynd, 
A Bankeept) V. Bolton’s Libeaey, Ld. 

C. A. [19131 1 K. B. 83 ; 82 L. J. (K. B.) 217; 

20 Mans.l ; 107 L. Jf. 673 ; [1912] W. N. 

269 ; 57 S. J. 96 

Appeal. 

See Appeal— Notice, and below, Dis- 
charge. 

Assignment. 

Ass ly rune 7it ui^ravd of creditors — Good con- 
sideration forpayt of property assigned — Appor- 
tionmeiit of benefit of contract — 13 Eliz. c. 5 — 
Hanhniptcy Act^ 1883 (46 47 Viet, c. 52), s. 43, 

suh-s. 1 (fi) ; ss. 47, 49. 

A debtor, in receipt of a conditional life 
pension, assigned the same to his sister, in con- 
sideration of her taking over, in the first place, 
the liability for the payment of an annuity of 
50^. to a third party; and, secondly, in ^n- 
sideration of her covenanting to maintain the 
debtor and provide him with a home. 

The debtor subsequently became bankrupt, 
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BANKRUPTCY (Assignment) — continueih ^ 

and the assignment was impeached by the 
trustee asr-a fraud on the creditors : — 

Heidi '|hat the taking over of the liability 
for payment of the annuity of 50/. was good 
consideration, and to that extent the deed 
must stand; but that after discharging the 
liability for the annuity, the assignee must 
pay over the remainder of the pension to thu 
trustee. Stuemew's Teustee r. Stueimey 

PMllimor^ J. 107 I. T. 718 

^ Composition — Key of Imsiness premises left 
loith trustee — Trustee authorized hy creditors iwt 
to enforce deed — Key returned to debtor — Banh- 
7‘uptcy of debtor — Liability of trustee of deed to 
account to trustee in hanhruptcy. 

In re Peigoshen. Ex parte Official 
Receiver - Philiimore J. [1912] 2 K. B. 494; 
81 L. J. (K. B.) 1199 ; 19 Mans. 323 ; 106 
L. T. 814; [1912] W. N. 151 ; 56 S. J. 554 

Proposed deed of assignment — ■ Assent of 
creditor — Revocation of asseiit before execution of 
deed — Estop2)el — Joint petit io/i. 

In re Jones Bkothees. Ex parte Geoegm 
Newnes, Ld., and The Associated News- 
papers, Ld. Div. Ct. [1912] 3 K. B. 234; 19 
Mans. 349 ; 107 I. T. 236 ; [1912] W. N. 220 ; 

56 S. J. 751 

Vohiiitary settlement — Assignme^it of policy — 
Banhruptcy of assured — Subsequent payments hy 
insurance compafiy to bankrupt — Co^mersion of 
lapsed p>oUcy into paid-up policy — Notice — Title 
of tritstee in bankruptcy — Bankruptcy Actt 1883 
(46 S' 47 Viet. c. 52), ss. 47, 49. 

J. S. effected a policy of insurance on 
his own. life with the Indian branch of 
the N. B. and M. I. Co. for 60,000 
rupees in June, 1903. This policy he sub- 
sequently assigned to his wife in April, 

1905, but such assignment was to be revoked 
in the event of his wife predeceasing him. 
Within seven months of such assignment the 
assured was adjudicated bankrupt, and in 
June, 1906, the policy lapsed. In Dec., 1906, 
certain sums, in respect of bonus and refund 
of premiums, on the lapsed policy, were paid 
by the insurance co. to the bankrupt. In 
June, 1910, at the request of the bankrupt and 
his wife the old policy was converted into a 
paid-up non-participating policy for 12,000 
rupees, and against this policy the insurance 
co. advanced two sums of 4000 rupees 'and 
3500 rupees to the bankrupt’s wife. 

Upon application by the trustee in bank- 
ruptcy to set aside the assignment to the 
bankrupt’s wife, and to have the policy handed 
over to him free from incumbrances, and for 
the payment to him of the sum paid to the 
bankrupt by the insurance co., it was agreed 
that the question whether the insurance co. 
had notice the English bankruptcy in Dec., 

1906, or at any material time should stand 
over’ until after further discovery : — 

Held that^whether or not the insurance co. 
had notice of the English bankruptcy, the 
trustee was entitled to the various sums paid 
by the insurSnee co. to the bankrupt. 

Held also, that, if the insurance co. had 
notice, the trustee was entitled to have the 
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jgANKEUPTCY (Assignment) — continued, 
converted policy handed over to him free from 
incumbrances; but that, if the co^ had no 
notice, the trustee, following the dJcision in 
In re Mart [1912] 3 K. B. 6, must take the 
policy subject to such incumbrances. In re 
SHEAgEB - - PMllimore J 108 L. T. 346 

Voliintarij settlement — Banhrujjtcy of settlor 
— Sale l)y voluntary donee after act of haiilt- 
ncptcy — jpivrchai^^ for oaluahle consideration and 
without notice — Banltr%q}tcy Act, 1883 (40 t?* 
Viet, G. 52), 47. 

In re Hart. Mx j)arte Greeist 

C, A. [1912] 3 K. B. 6 ; 81 L. J. (K. B.) 

1913 ; 19 Mans. 334 ; 107 L. T. 368 ; 

[1912] W. N. 174 ; 28 T. L. R. 482 ; 

56 S. J. 615 

Company. 

— Liquidation — Liability of partners — Right of 
double proof. 

See Company — Winding-up — Proof. 


— Petition presented by — Seal — Resolution. 

See above. Act of Bankruptcy. 

Costs. 

Official receiver — Unsuccessful a'pjflication 
hy — Order to ^ay costs personally — Jurisdiction 
« — Banliruptcy Act, 1883 (46 47 Viet. c. 52), 

ss, 20, 105 — General Buies %LnMr the Banliruptcy 
Acts, 1883, 1890, rr. lOS, 192, 231, 262, 389. 

A receiving order having '^^een made upon 
a creditor’s petition against & firm, it was 
alleged, but denied, that a certain person was 
a partner in the firm. The official receiver 
applied, under s. 20 of the Bankruptcy Act, 
1883, for an order of adjudication against the 
alleged partner. The registrar dismissed the 
application and made a personal ord;er for 
costs against the official receiver : — 

Held, on appeal, that the official receiver 
in making the application was acting, not in 
discharge of any statutory duty, but merely in 
exercise of his powers under the Act, and that 
the registrar had jurisdiction to make the 
order, and in making it had not improperly 
exercised that jurisdiction. . | 

In re John Tweddle ^ Co. [1910] 2 H. B. j 
697, followed. In re Arthur Williams & 
Co.« Mx parte The Official Receiver 

C. A. [1913] 2 K. B. 88 : 82 L. J. (K B.) 459 ; 
20 Mans. 21 ; 108 I. T. 585 ; [1913] 
W. N. 24 ; 29 T. L. E. 243 ; 57 S. J. 285 

Discharge. 

Appeal from county court — Unconditional 
refusal of discharge — Order mried — Suspension 
of discharge dates f rom application for discharge 
— Banliruptcy Act, 1890 (53 St 54 Viot. c. 71), 
,<?. 8, suh-ss. 2, 3 (a), (d), (/) — Ba7ihruptey Buies, 
r. 241. ^ 

A bankrupt’s application for discharge will 
only be unconditionally refused in very excep- 
tional circumstances. Belay in ^plying for a 
# discharge, in the absence of fr^ad, will not 
justify such refusal. If an order made on an 
application for discharge is varied efn appeal, the 
order so varied shall be dated of the day on 
which the application was made, and shall take 
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effect from the day on which such order was 
drawn up. In re Pears E. Bx parte The 
Bankrupt - - - Div. Ct. 107 L. T. 859 

Belt — Ba^ihruptcy of deltor — Bisoharge — 
— Snlseq7cent achnowledgment of delt — Foreign' 
document — Few contract after discharge-con- 
sideration — Proceeding '■^in respect of a deW " — 
Conflict of laws—Bunhruptcy Act, 1883 (46 cf 
47 Viet. c. 52), s. 30, sul-s. 3. ^ 

In re Bonacina. Le BRASSEURi’. BonaCina 
• • C. A. [1912] 2 Ch 394 ; ^1 I. J. (Ch.) 674 ; 

10 Mans. 224 ;•f07 L, T. 498 ; 28 T. L. R. 

508 ; [1912] W. IT.nse ; 56 S. J. 667 

Discovery. 

Biscot cry of deltoVs property — Order to 
produce for inspection — Jurisdiction of registrar 
— Banliruptcy Act, 1883 (46 4’’ 47 Viet. o. 52), 
ss. 27, 99, 102 — Banliruptcy Buies, Fos. 6, 27, 
69. 

The procedure of s. 27 of the Bankruptcy Act, 
1883, is primarily intended to apply to the case 
of a recalcitrant witness, and is only one of the 
methods by which the official receiver or trustee 
is enabled to obtain discovery of the debtor’s 
property. 

The registrar has jurisdiction to order a person 
to produce for the inspection of the trustee all 
documents and papers relating to the estate of 
the debtor. In re Geiger - Div. Ct. 109 L. T. 

224 

Production of documents ly witness — Bight 
of Official receiter to custody of documents — 
Bankruptcy Act, 1883 (46 <^’*47 Viet. o. 52), s. 27, 

Appeal from Reading County Court. 

The appellant, Hatt, was required to, and 
i did, attend before the registrar of the county 
court to give evidence in the bankruptcy of Ash 
under s. 27 of the Bankruptcy Act, 1883. In 
the course of the examination the registrar made 
' an order that certain accounts which were the 
appellant’s property and in his possession should, 
be handed over by him to the official receiver 
who was the trustee in bankruptcy. 

On appeal to the .county court judge the 
decision of the regist#^;ar was affirmed and an 
order was made that the appellant should hand 
over to the official receiver the following 
documents of account, namely, drafts of the 
accounts between the appellant and the bank- 
rupt and prepared by the appellant for his own 
use, such documents to be retained by the official 
receiver for a period of ten days, for the purpose 
of making copies. 

The Biv. Ct. allowed the appeal. 

Horridge J. said that there was no jurisdic- 
tion to make the order. It was quite true that 
it might be ordered that documents should 
remain in the custody of the Court during the 
examination, but the official receiver was not 
an officer of the Court in the sense of being the 
judge’s deputy, as the registrar was, and the 
custody of the official receiver was not the 
custody of the Court- Appeal allowed. Leave 
to appeal ref used. In re Ash ; Mx parte Hatt 
D iv. Ct. [1913] W. M. 375 ; 68 S. J. 174 
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Bocnments. 

See above, Discovery. 

Forfeiture. 

See Will — F orfeiture. 

Fraudulent Preference. 

Beturn of r/oocls to creditor — Btotice of 
deMoe^dUcidetice — Collateral facts — Adintssl- 
hility — Pressure — Banltnqjtcu Act, 1883 (46 <i* 
47 Viet. c. 52), 4S: ^ 

Wbere a trusi^a in bankruptcy ‘attacks a 
transaction between a debtor and .his creditor 
as a fraudulent preference, evidence of other 
acts of preference in favour of other creditors, 
committed by the debtor shortly before or 
after the transaction impugned, is admissible 
to shew the debtor^s intent. 

A debtor, insolvent to his knowledge, wrote 
to his principal creditor, whose account ex- 
ceeded 30001. and who held current bills for 
10007., two of them just falling due for sums 
amounting together to 5127., asking for one 
of the bills to be renewed. The creditor 
replied that the bills must be met and the 
account considerably reduced. The debtor 
telegraphed suggesting a return of goods. The 
next day at an interview the creditor de- 
manded a substantial payment or a return of 
goods, otherwise he would “ make it hot ” for 
the debtor. The debtor agreed to return goods 
and during the next few days returned goods 
to the value of 1808Z., being more than three 
times the amount of the two bills then due. 
Within three months the debtor became bank- 
rupt : — 

Helds on the evidence, that the return of 
the goods was not caused by any real pressure 
on the part of the creditor but was the volun- 
tary act of the debtor, and therefore the trans- 
action was a fraudulent preference. In re 
Ramsay ; Ex parte Deacon - Phiilimore J. 

[1913] 2 K. B. 80 ; 82 L. J. (K. B.) 526 ; 20 

Mans. 16 ; 108 L. T. 495 ; [1913] W. N. 45 ; 

29 T. L. R. 225 

Husband and Wife. 

Deed of separation — Covenant not to sue for 
restitution of conjugal rights — Bank- 
ruptcy of husband — Arrears of allow- 
ance under deed proved for by wife — 
Discharge — Effect. 

See Divoeoe — Separation Deed. 

Judgment Summons. 

Costs in Ehwrce Court — Summons by 

petitioner's solicitor — Debtors Aot^ 1869 (32 
33 Viot, c. 62), s. 5. 

The debtor had been the co-respondent in 
a divorce suit of Helmore v. Helmore and Cox- 
Sinclair, in which the petitioner obtained a 
decree for divorce with costs to be paid by 
the co-respondent. The costs were taxed, and 
by an order of the Divorce Court, made on 
Feb. 7, 1908, the debtor was ordered to pSy 
the amount of the taxed costs to Mr. Wilding 
Jones, the solicitor for the petitioner. The 


BAHKRDPTGY (Judgment Summons) — eontd. ^ 
order was in common form and in accordance 
with the usual practice. Default was made in 
payment |>f the costs, and on July 8, 1911, 
Mr. Wilding Jones took out a judgment sum- 
mons in his own name against the debtor for 
the amount of the costs. The summonSi|had 
been adjourned from time to time and now 
came on for hearing. 

Phiilimore J. dismissed the summons, but 
gave leave to issue a fresh summons. In re Cox- 
SiNCLAlPw ; Ex parte JoxES - [1913] W. H. 263 

* lunatic. 

Debtor a> pei'soti of unsound mind 7iot so- 
found by inquisition — Wife appointed receiver 
of dividends and income of debtors property — 
Recovery of debtor, but receivership eontimied — 
Act of hanliriLptcy by debtor — Property not 
comprised in receiirrship — Petition and -rfieeiviny 
order — Liinary Act, 1890 (53 Viet. c. 5), s. 116. 
siib-s. 1 (c) — JBanliruptey Rule 271A. 

A person of unsound mind, not being a 
lunatic so found by inquisition, on obtaining 
his discharge from an asjdum, is deemed lo 
have recovWed his sanity, notwithstanding 
that an order appointing his wife receiver of 
the dividends, interest, and income of his pro- 
perty is still in force, and such a person can 
commit an act of bankruptcy. 

The Court of Bankruptcy will not refuse 
to make a receiving order, where there is 
a possibility of the existence of assets avail- 
able for division among the creditors, and 
an order vesting the dividends and income, 
but not the corpus, of the debtor’s property- 
in his wife is not suflScient ground for such 
refusal. In re Belton. In re A Debtob 
(No. 21 OF 1912). The Debtoe v. The Peti- 
tioning Ceebitob - Div. Ct. 108 D. T. 344 ; 

[1913] W. N. 63 ; 29 T. L. R. 313 ; ST 
S. J. 34S 

Notice. 

Final judgment — Action for specific per- 
formance — “ Judgment or order ” — “ Wherein 
exeevthm has not bee?i stayed ” — Banhruptcy Act, 
1883 (46 Sp 47 YicU c. 52), 4, sub-s. 1 {g). 

In re A Debtob (No. 837 OP 1912) - C. A. 

[1912] 3 K. B. 242 ; 81 L. J. (K. B.) 1225 ; 

19 Mans. 317 j 107 L. T. 606 ; [1912] W. N. 

188 ; 56 S. J. 651 

Judgment creditor — Balance of debt unpaid 
— Fresh agreement — Dismissal of petition — 
Appeal — Banhruptcy Act, 1883 (46 47 Yict. 

c. 52), s. 4, sub-s. 1 (y>. 

The A. E. C. Co. obtained a judgment against 
A. L. V. for 4407. and 8Z. costs on Nov. 25, 1910, 
and on May 25, 1911, the debtor paid 2007. under 
the judgment. The balance remaining unpaid, the 
A. E. C. Co. instituted bankruptcy proceedings, 
and thereupcm the debtor’s solicitor wrote to the 
A. E. C. Co. m Dec. 9, 1911, enclosing a cheque 
for 1367. : “ It is understood that this payment 
includes your agreed costs of 20 guineas, and 
that the balasffce of debt, amounting to 
1497. 5s. 6d., is to be paid with interest at 10 per 
cent, on the Is# April next. It is further under- 
stood that the petition against Mr. V. shall be 
dismissed.” The balance of debt was not paid 
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BANKRUPTCY (Notice)— 
on April 1. and further time was given by the 
A. E. C. Co. . 

On May IS, 1912, a further sum <jt 46Z. 17.?. 
was paid on account of the balance or debt and 
interest, and in consideration thereof the time 
for payment was further extended to Aug. 6. 
The oalance remained unpaid, and on Jan. 1, 
1913, the A. E. C. Co. issued a fresh bankruptcy 
notice for 105^. 9.?. 8r/., being the amount of the 
balance of debt •together with interest at 4 per 
cent. 

The petition was heard on Mar. 18, 1913, i 
and was dismissed by the registrar on the ground 
that the agreement of Dec. 9, 1911, and the pay- 
ment of May 18, 1912, constituted a fresh agree- 
ment, and that a bankruptcy notice could not be 
issued in respect of the unpaid balance of the old 
judgment debt, ' The petitioning creditors 
■appealed : — 

jffeld^ that the creditors by the agreement of 
Dec. 9, 1911, had not waived their judgment, but 
had merely postponed their recourse to it, and 
that, on the debtor’s default in payment of the 
balance due on April 1, 1912, the creditors’ rights 
revived, and they were entitled to issue a bank- 
ruptcy notice for the balance of the judgment 
debt, and that therefore the appeal succeeded, 
and a receiving order ought to be made against 
the debtor. Tn re V og-el ; Ecu jpaHe Anglo- 
Eastern Contract Go. 

Biv. Ct. 109 L. T. 325 

Judgment creditor — Garnishee order absoUite 
— Eanknijjtcg 7iotioe — Ea'ecuUon stayed""— 
.Secured creditor — Banlirujgtey Act., 1883 (46 
47 Viet, e. 52), s. 4, suh-s. 1 (^). 

By s. 4, sub-s. 1 (y), of the Bankrupvtcy 
Act, 1883, a debtor commits an act of bank- 
ruptcy, if a creditor has obtained a final judg- 
ment against him for any amount and, 
execution thereon not having been stayed, has 
served on him a bankruptcy notice under the 
Act, which notice is not complied with as 
•directed by the sub-section. 

A judgment creditor obtained a garnishee 
order absolute whereby ,it was ordered that 
the garnishees should pay to the judgment 
■creditor the amount of the judgment debt out 
of a debt due from them to the judgment 
debtor. Nothing was in fact paid under this 
•order : — 

Held, that execution on the judgment was 
not thereby stayed within the meaning of the 
section, but that a bankruptcy notice might 
properly issue notwithstanding the garnishee 
order. 

Held, also, that the bankruptcy notice 
might properly issue for the full amount of 
the judgment debt and that the judgment 
creditor was not bound to give credit for the 
value of the security, if any, afforded by the 
garnishee order, re Beniso]%, Eco parte 
‘Greaves - Uiv. Ct. [1913] 2 K. B. 300 ; 
82 L. J. (K. B.) 710 ; 20 Mans. 115 ; 108 
I. T. 811 ; [1913] W.N^8 ; 57 S. J 445 

Judgment in county court — No order for pay- 
ment hj instalments— Payment ink) Court of part 
>of deU — Banki'uptcy notice for full amount — 
Execution — Practice — Banlmiptcy Act, 1883 


BANKRUPTCY (mtice)— continued. # 

(46 4‘ 0 . 52), .9. 4, sub-s. 1 (y ) — County 

CouH Buies, 1903 and 1904, Order XXIIL,r. 13 ; 
Order XXV., rr. 8, 2.3Aj 23b ; A 2 ) 2 Jendix If., 
Form 163. 

In re MILLER. Ex parte Furniture and 
Fine Arts Depositories 

C. A. [1912] 8 K. B. 1 ; 81 L. J. (K. B.) 1180 : 

19 Mans. 354; 107 L. 417;tl912i 
W. N. 188 ; 56 S. J. 634 

Koyi-compliance icith banlmiptcy ^notice — 
Notice of act of banltruptey comm/iUed by^judg- 
■iHent creditor — Suhsemient cMjudicatvm of judg- 
ment cred’dor—Bela^n bach of trustees title — 
Invalidity of notice — Banl^'uptay Act. 1883 
(46 S' ^7 Vic^. c. 52), 4, sub-s. 1 C^) ; s. 43. 

In re A Debtor (No. 211 of 1912). Ex 
parte The Debtor - C. A. [1912] 2 K. B. 

533 ; 81 L. J. (K. B.) 1169 ; 19 Mans. 309 ; 

107 L. T. 3 ; [1912] W. N. 166 ; 56 S. J. 689 

Partnership. 

Executors — Carrying on testator's business in 
his Jirm name — Beeeiving order against Jimn — 
Application to adjudicate — Whether executors 
are partners — Partnership Act, 1890 (53 4* 
Viet. c. 39), s. 1 — Banhruptcy Act, 1883 (46 J 
47 Viet. G. 52), ss. 20, 115 — Banlmiptcy Buies, 
1886, rr. 259, 264. 

In re Fibhee & Sons - Phillimore J. 

[1912] 2 K. B. 491 ; 81 L. J. (K. B.) 1246 : 

19 Mans. 332 ; 106 L. T.«14 ; [1912] W. N. 

150 ; 56 B. 3. 558 

— Joint and several liability — Proof against one 

partner’s separate estate — Claim to set 

off debt due to joint estate. 

See Company — Winding-up— Proof. 

Petition. 

— Company — Petition by. 

See above, Act of Bankruptcy. 

Judgment debt fomided 07i an award — When 
Court of Banliruptcy will go behind a judgment 
— Aioard 7 iot a judgment — Banlmiptcy Act, 1883 
(46 47 Viet. G. 52), s. 7, sub-ss. 2, 3. 

Where a petition is based on a judgment debt 
founded on an award, and there is no allegation 
of fraud or improper conduct made against the 
arbitrator, the Court^of Bankruptcy will not go 
behind the judgment and reopen the award for 
the purpose of retrying what has already been 
adjudicated upon by the arbitrator. In re 
Newey ; Ex parte Whiteman 

Biv. Ct. 107 B. T. 832 ; 57 S. J. 174 

Pe 7 'S 07 i trading under paHnersMp naine — 
Service of petition on person ^Jiaving at the time 
of service control, or manage'i^ent of the bnsines.^ 
thei'e ” insuficient — Personal sei'vice necessary — 
Banlmiptcy Act, 1883 (4G 4' ‘^7 Viet. c. 52), 
s. 115 — Banhruptcy Buies, r. 260 — Oi'derXLVmx, 
m3, 11. 

Two creditors filed a bankruptcy petition 
against H. Gough, trading under the style of J. 
and M, Patrick ; and on May 9, 1912, they served 
this petition upon F. M. G. at the debtor’s place 
oFbusiness. At the hearing of the petition it 
was dismissed on the ground that the service was 
insufficient : — 
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JSMd^ that, whether or not the service of the 
(etition upon F, M. G. was sufficient within 
he meaning of r. 260, the debtor was not a firm 
r paitnership, and therefore the rule was inappli- 
able and the petition to be valid must have been 
erved upon the debtor in person. 1)1 re The 
)BBTOES (hTo. 21 OP 1912) ; JEx parte The 
Cebbitobs - Biv. Ct. 107 

E. f. 624 ; [^9121 W. H. 238 ; 57 S. J. 9 (sub 
nom. In re Pateick. J&s parte Hall). 

^ * Principal and Surety. ^ 

- Co-defendants — JudgmSIit — Time .given to 
one judgiifent debtor — Mercantile Law 
Amendment Act, 1856 (19 k 20 Yict. 
c. 97), s, 0 , 

* Bee Feikcipal A27b Sheet y. 

Proof* 

I>eM contracted after commission of act cf 
anltraptcy — Rejection hy trustee — Onus of proof 
f notice of act of bankruptcy — Banltj'uptcy Act^ 
849 (12 4’ 13 Viet, e. 106), s. 165 — Bankruptcy 
1883 (46 # 47 I'lct. c, 52), 37, sub-s, 2 ; 

49. 

Where a trustee rejects a creditor’s proof of 
ebt on the ground that the creditor, at the time 
t the creation of the debt, had notice of the 
Dmmission of an act of bankruptcy, it is for the 
nistee to shew that the creditor had notice of 
le act of bankruptcy, and not for the creditor 
) shew that he had no notice thereof. 

The Bankruptcy Act, 1883, has shifted the 
mis of proof from the creditor to the trustee, 
nd the case of In re ToUemacke^ Ex parte Becell^ 

1 L. T. Eep. 379 ; 13 Q. B. D. 727, a decision 
nder the Bankruptcy Act, 1849, is no longer an 
athority on the point. In re Peel. Ex parte 
[ONOHR - PMUimore J. [1913] 109 

L. T. 223 ; W. H. 262 ; 57 S. J. 730 

Loan to tradin/j firm — Share of profits of a 
mding venture — What is a business^'' within 
\e meanhiy of the Partnership Act — Failure of 
reposed compariy — Subsequent alteration of 
irms — Partne7*ship Aef 1890 (53 54 Yict. c. 

9), ss. 2, 3 — 13 Eliz. c. 5. 

S. A. in Dec., 1910, lent the firm of E, A. k, 
o. sums amounting to 13,3^52. for the purposes 
t a commercial adventure in Mexico, upon the 
inns that the loan was repayable with interest 
t 5 per cent, or, at the option of the lender, 
igether with a share in the profits of the 
enture. S. A. decided in lieu of interest to 
sceive shares in the proposed co. The co. was 
ever formed, and in April, 1911, the terms of 
le agreement were varied, S. A. continuing to 
md the money in Consideration of 5 per cent, 
iterest and a proportion of any profits realized 
ut of the Mexican venture. No profits were 
per realized therefrom, and in Aug., 1911, the 
rm of B. A. <fe Co. became financially 
subarrassed. Thereupon S. A. undertook to 
dease the firm from their liability in considera- 
lon of the individual membei's of the firm 
ccepting bills for the amount of the loan, and 
n ultimate guarantee being given by the firm wx 
heir due payment. 


BAKKEEPTCY (lEToSfJ—cou/Jnued. 

In the ensuing bankruptcy S. A. claimed 
prove for the full amount of his debt against the 
joint estate of the firm : — 

Eeld, t.|at the release of the firm's iiabiiiir 
in Aug., 1911, and the substitution therefor of 
the liability of the several partners, constituted 
a new agreement, and that B, A. under the ayee- 
ment of Aug., 1911, could prove for Lis debt 
against the joint estate of the bankrupt firm in 
competition with the other creditors. 

i^mble, the transaction, altHbugh originally 
within the mischief of ss. 2 and 3 of the 
Partnership Act, ceased to be so w'hen in April 
1911, the source of any intended profits failed 
and the advance became a mere loan at interest. 
The term “business” in the Partnership Act, 
1890, s. 2, sub-s. 8 (d), applies not merely to a 
lifelong or universal business, but to any separat e 
commercial venture in which a trader or firm of 
traders embarks. In re ABEJtHElM. Ex parte 
Abenheim - PMUimore J. 109 L. T. 219 

Property Divisible among Creditors. 

Auctioneer and vendor — Course of business — 
Fiduciary relationship — Proceeds of sale ear- 
marked — Bankruptcy Act^ 1883 (46 A 47 Vlci. 
c. 52), s. 44. 

The deceased was an auctioneer holding' 
cattle sales in B. It was^ alleged that his 
course of business was to self stock in his own 
name, giving varying credit to the buyers, 
but paying the vendors at the conciiision of 
the sale, if they so wished, or otherwise, within 
two days, irrespective of the time of payment 
of the purchase price by the buyers. 

His conditions of sale provided that ho sold 
as commission agent and would in no way be 
liable as principal, and that the remedy of 
the vendor should be against the purchaser 
only. 

On April 23, 1912, the deceased held a sale 
at B. at which, among other lots, he 
disposed of cattle belonging to 0. On April 24 
the deceased left his office, and on April 25 
committed suicide. Earlier on. the same day 
his son had paid into a special account at the 
bank the proceeds of this sale, amounting to 
794Z., including a cheque from the purchaser 
of C.’s cattle for the amount due. On May M 
an order was made for the administration of 
the deceased’s estate in bankruptcy, and G. 
was appointed trustee. The vendor, 
applied for an order that the trustee should 
pay over to him the purchase price of thc^ 
cattle, less the auctioneer’s commission : — 

Held, that there was no evidence of an. 
agreement by which the vendor became the- 
creditor of iiie auctioneer and looked to him. 
alone and not to the purchaser for payment ; 
that the auctioneer received the money in a 
fiduciary cap||city, and, as it could be traced, 
it must be .pmd over to the vendor. 

Decision of Div. Ct. (57 S. J. 174) re- 
versed. In re Cotton. Ex parte Cooke 

•^C. A. 108 L. T, 310 ; 67 S. I. 343^ 

Dismissal of petition — Beocidny order inade- 
on appeal — Belativn back of order-^Trausadma- 
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BAHKETIPTCy (Propert;^ Divisible amoag 
Creditors) — ooritmued, 

with hanlmt’pt in interval^ Protection of — Bank- 
¥uptcy Act, 1883 (46 47 Viet. c. 52), 49. 

In re Tealb. ^2? parte Black^bn 

Div. Ct. [1913] 2 K. B. 387 ; 81 1. J. (KB.) 

1243 ; 19 Maas. 327 ; 106 L. T. 893 ; 

^ [1912] W. H. 140 ; 56 S. J. 553 

Judgment creditor — Execution levied on goods 
•of judgment deMor — Exeoution paid out direct to 
Judgment credjdor — Withdrawal of sheriff — 
Bankruptcy if debtor — “ Completion of execu- 
tion^' — Bankruptcy Act.^ 1883 (46 Sf 47 ^^ot. 
i?t,52), s. 45 — Bankruptcy Act^ 1890 (53 5^ 

Viat. c. 71), 5. 11. 

On May, 21, 1913, the sheri:ff seized the goods 
of the debtor under a writ of fi. fa. issued by 
judgment creditors of the debtor for 3U. 17.5. lO^f., 
being the amount of their judgment debts and 
•costs. On May 23 the judgment creditors 
instructed the sheriff not to remove the goods 
of the debtor, as they were informed that the 
■execution would probably be paid out in a day 
or two. 

On May 28 Messrs. Withers &: Co., the solicitors 
of the debtor, out of moneys handed to them by 
him, paid the judgment creditors the 31L 17^. 10^?., 
and also paid the sheriff bl. lls. Od. the amount 
of bis costs and possession fees, and the sheriff, 
by the direction of the judgment creditors, with- 
drew from possession. On June 5 a receiving 
order was made against the debtor on his own 
petition presented the same day. The trustee in 
bankruptcy claimed repayment of the 31 L 175. 10^:^. 
from the judgment creditors on the ground that 
they could not, by accepting payment under the 
•execution direct from the judgment debtor, evade 
the provisions of s. 11 of the Bankruptcy Act, 
1890. 

Horridge J. held that a judgment creditor 
was not entitled to retain the benefit of the 
execution against the goods of his debtor, unless 
he had “ completed the execution,” either by a 
seizure and sale as defined by s. 45 of the Bank- 
rupicy Act, 1883, or by the full amount of the 
levy being paid to the sheriff as provided by 
s. 11 of the Bankruptcy Act, 1890, and the sheriff 
had retained the same for fourteen days without 
notice of an act of bankruptcy. If by analogy 
the statutory fourteen days was applicable to 
<fehe case where the judgment debtor pays the 
amount of the levy direct to the execution 
creditor and also pays the sheriff’s costs, the 
analogy did not apply in the present case, because 
the bankruptcy of the debtor supervened within 
nine days of May 28, the date of the payment to 
the judgment creditors. The trustee was there- 
fore entitled to an order for payment of the 
.31L 175. IQd, In re Goddihg-. Ex parte The 
TeuStbe “ • Horridge J. [1913] W. N. 874 

— Eolicy of assurance — Payment by assurance 
company. 

8ee above, Assignment. 9' 

Reputed ownership — Bill of sale — Bankruptcy 
4 )f grantor before default in ppiyment — Bills of 
Bate (Ireland) Act (1879) Amendment Act, 1883 
<46 Viet. c. 7), 5 . 7 — Irish Bankrupt and Insol- 
vent Act^ 1857 (20 S'' 24 ^^9)) s. 313. 

Where the grantor of a registered bill of sale 


BANKEDPTCY (Property Divisible among 
Creditors) — continued. • 

framed in conformity with the Bills of Sale Acts 
is adjudicated a bankrupt before making any 
default in payment of the sums thereby secured, 
the goods comprised in the bill of sale are, in the 
absence of evidence displacing the reputation of 
ownership, in the possession, order, and disposition 
of the bankrupt as reputed owner the^f with 
the consent and permission o4»the true owner 
wdthin the meaning of s. 313 of the Irish Bank- 
rupt and Insolvent Act, 1857. 

In re Ginger [1897] 2 Q. B, 461, and In re 
•Hayes [1899] 2 I. E.206, fallowed and approved. 

In rs 8tanley^(im) 17 L. E. Ir. 487, 
overruled. • 

Order of the 0. A. in Ireland [1912] 2 I. E. 
170, reversed. Hollikshead v. P. anp PI. 
EOAN, Ld. - - H. L. (I.) [1913] A. C. 504 ; 

[1913] 1 1. E,.487 ; [1913] W. H. 218 ; 

29 T. D.E.640 ; 57S. J. 661 

Reputed ownership — Bankruptcy Act^ 1883 
(46 S' 47 Viet. 0 . 52), 5. 44, sub-s. (Hi.). 

Goods which would not pass to the trustee 
as being in the order or disposition of the bank- 
rupt, if they were upon the bankrupt’s premises, 
will not pass to the trustee, if they are lying in 
the warehouse of a third party in the name of the 
bankrupt. .S^stKellee. Ex parte 

Horridge J. 58 S. J. 155 

Seizure by sheriff under xorit of fi. fa . — 
Ramom of goods by third party — Money ad- 
vanced for specific purposf—Title of trustee in 
hankrxiptcy — Bankrxiptcy Act, 1883 (46 ^ 47 
Viet. c. 52), 5. 44, sub-s. (Hi.). 

Under a writ of fi. fa. the sheriff seized 
scenery and theatrical costumes lying at a rail- 
way station in the name of a judgment debtor, 
but not being in fact his property. The debtor 
had a few days previously been adjudicated 
bankrupt, although the sheriff had no notice of 
the fact at the time. To release this property 
for a performance which the bankrupt was 
under a contract to present, a sum of money 
was paid over to the sheriff by a third party, 
who took a receipt from the bankrupt and de- 
ducted the amount so paid from a share of 
the takings at the theatre to which the bank- 
rupt became entitled under the contract at the 
end of the week 

Held (Earwell L.J. dissenting), that the 
money was paid for the specific purpose of 
releasing goods which were not the property of 
the bankrupt, and the official receiver was not 
entitled to the goods seized or the money. 

Decision of the Div. Ct., 107 L. T. 96, 
affirmed. In re WatsOH. Ex parte Schippeb 
C. A. 107 D. T. 783 

• 

Eeceiving Order. 

Incumbent — Successice petitions — Payments 
by debtor's relatives — Extortion — - Possible 
appointment of sequestrator of benefice — Futility 
of bankruptcy proceedings. 

A creditor, who was a mortgagee, presented a 
banlcruptcy petition against the incumbent of 
^ benefice, and having withdrawn it on a pay- 
ment by the debtor’s relatives, presented another 
petition for the balance, and it was also with- 
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BANijEtUTTCY (Eeceiving Order) — co7itinued. 
drawn on their making another payment. The 
creditor then presented another petition for the 
remaining balance and the debtor gave eyidence 
that he belieyed there wonid be a surplus. A 
receiving order was made against the debtor : — 

Held^ (1.) that the circumstances did not show 
that ^ere was any extortion, and (2.) that the 
possimMty of the Bishop appointing a sequestra- 
tor of the bene^ce did not prove that the bank- 
ruptcy proceedings would be futile ; and that 
theref^re^ the receiving order must be affirmed. 
In re Hay - - ^ - Div. Ct. 30 T. L. E. 131 

“ Sufficient came ” for*%’efusal of^ receiving 
order — Mxisteiice of valid deed of amgnmerd — 
No assets — Bankruptcy Act, 1883 (4?6 ^ 47 Viet, 
c. 52), s. 7, suT}-s. 3. 

• Even in a case where the debtor has assigned 
all his assets to a trustee for the benefit of 
creditors by a deed which has become unim- 
peachable by lapse of time, the Court will not 
refuse to make a receiving order, unless clearly 
convinced, not only that there are, but also that 
there will be, no assets in the bankruptcy. In 
re Scott. Ex parte Pabis-Oeleans Ry. Co. 

C. A. 58 S. J. 11 

Reputed Ownership. 

See above Property Divisible among 
Creditors. 

Sale. 

Sale of ’bankrupt's business to a private com- 
pany — Company promoted by the trustee and 
committee of inspection — Sanction of the Cou7't — 
Bankruptcy Act, 1883 (46 47 Viet. c. 52), 

s. 56 — Bankruptcy Buies, 1886, r. 316. 

The trustee in bankruptcy may, with the 
leave of the Court, sell the bankrupt's busi- 
ness to a private co., notwithstanding that 
such CO. has been promoted by the trustee 
and the committee of inspection, and that 
such persons are interested in such co. as 
shareholders or directors or officers of the co. 
In re Spink. Ex parte Slateb 

Phillimore J. 108 L. T. 672 ; [1913] W. N. 

106 ; 29 T. L. R. 420 ; 57 S. J. 445 

Settlement. 

See above, Assigmj^ent. 

Tithe. 

— Bankruptcy of incumbent — Sequestration of 
benefice — Tithes paid under mistake of 
fact to sequestrator appointed by 
bishop. 

Tithe Rent-ghabge, 

• Trustee. 

See above, Act of Bankruptcy, Assign- 
ment, and Property Divisible among 
Creditors. 

Trustee cai'rying on the bankrupt's business — 
G-oods supplied to the busmess by Jii'ins in which 
a memher of the committee of wspeetion was a 
partner — Bayments out of the estate — Sanction 
of the Qmrt — Bankruptcy rule 317. • 

Where the trustee in bankruptcy is carry- 
ing on the business of the bankrupt and prders 
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BANKRTTPTCY (T^ustee)—m«^^?^^^5d. 
goods from firms with which a member of the^ 
committee of inspection is connected, although 
this fact Y^s not known to the trustee at the 
time wheit such orders were given and exe- 
cuted, the Court will sanction the payment 
by the trustee out of the bankrupt’s estate of 
the cost price of goods so supplied. I'ti re 
Spink (2). Ex parte Slateb 

Phillimore J, 108 I. T. 811 
See above, Sale. ^ 

, Will. 

— Forfeiture — Determinable life interest — 
Receiving order — Discharge of order. 

See Will— F orfeiture. 

BARRISTER — Revising barrister. 

See Parliament — Register, Correc- 
tion of. 

BASTARDY — Application for summom by shigle 
woma7i — Marriage — Altsratio7h of date of sum- 
7nons — No)i-service of summoiis — Subsequent 
ma7'riage of mother — Application by ma7*ried 
W07}ia7i for amendment of date of hearing i7i 
swm7no7is — Power of justices to make affiliation 
order — Bastao'dy Laws Amendmeyit Act, 1872 
(35 36 Viet. c. 65), ss. 3, 4. 

Healey Wright - - Div. Ct. [1912] 

3 K. B. 249 ; 81 L. J. (K. B.) 961 ; 23 Cox, 

G. C. 173 ; 107 L. T. 413 ; 76 J. P. 367 ; 

28 T. L. R. 435 

Evidence — Corroboration — Conviction for 
having had unlawful carnal knowledge — Proof 
of conviction — Bastardy Laws Ame7idinenA Act, 
1872 (35 36 Vict.c. 65), s. 4. 

The respondent took proceedings against the 
appellant, under the Bastardy Laws Amendment 
Act, 1872, alleging that he was the father of her 
bastard child. At the hearing she gave evidence 
that the appellant was the father of her bastard 
child. The only evidence adduced to corroborate 
her evidence, as required by the statute, was 
that of a police superintendent, who proved that 
he was present at the conviction of the appellant 
at the Northampton Assizes in Oct., 1912, upon 
an indictment charging him with having, in 
Mar., 1912, and on other occasions, had unlawful 
carnal knowledge of the respondent, who w%s 
above the age of thirteen and under the age of 
sixteen years, when the appellant was sentenced 
to imprisonment. 

The appellant contended that the evidence 
of the superintendent was inadmissible in point 
of law, that it was not proof of the fact of con- 
viction, and that, if admissible, it did not 
amount to corroboration of the respondent’s 
evidence in a material particular as required 
by the statute. The justices admitted the 
evidence : — 

Held, on<fippeal by way of case stated, that 
the evidence of the conviction was admissible, 
that the fact of the conviction was sufficiently 
proved, and ^at this evidence was sufficient 
corroboration of the complainant’s evidence in 
a material particular. Mash v. Darley 

Div. Ct. [1913] W. N. 287 ; [1914] 1 K. B. 1 ; 

30 T. L. R. 5 ; 58 S. J. 49 
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3EAEEE BOHBS — Depofi^ by bill broker with 
^ banker as security for loan — Be-delivery 

by banker in exchange for cheque. 

See Banker— D eposit of Securities. 

BEDDHSTG- — Bag flock — Staiidard of cleanliness 
— Making an article of bedding — Be- 
1 "^ stuffing or re-inaldng a mattress. 

Si>e Public Health. 

BETIIK0. 

See Criminal Law — Betting and 
J USTICES — Criminal Law — Mistrial. 

r 

S IC YCLE— W orkmen’s compensation . 

See Workmen’s Compensation — Acci- 
dent — Misk not mcide/ital to employ- 
ment, 

BICrAMY — Hullity — Void marriage — Decree nisi 
— Delay in applying for decree absolute. 
See Divorce— Discretion. 

BILL OE COSTS — Solicitors’ costs. 
iSee Solicitor— Costs. 

BILL OF EXCHANGE. 

Cheque^ col. 47. 

Duress^ col. 48. 

Gaming and Wagering^ col. 48. 
Indorsenumt, col. 48. 

Infa7it^ col. 49. 

Post-dated Cheepie. Sec above, Gaming 
and Wagering. 

Slgnatvre per pro. See Banker. 
Solicitor. Sec SOLICITOR — Costs. 

Stamp. See above, Gaming and 
Wagering. 

Cheque. 

— Crossed cheque — Payment - — Exchange 

of cheques — Ostensible authority — 
Estoppel. 

See Banker— Cheque. 

— Crossed generally, paid by bank otherwise 
♦ than to a banker — Knowledge of payees 

of method employed by their collector — 
Misappropriation by collector — Liability 
of bank — Estoppel. 

See Banker — Cheque. 

To he retained ” written onchegue — Promise 
to send another in suhstltution — Failure to lieep 
promm — PlsJwnour — Action on cheque. 

The deft, gave a cheque to the pits, on a | 
blank form of cheque and wrote on the face of 
it the words ‘‘To be retained,” promising to send 
a cheque on one of his bankers’ printed forms 
in substitution for it. This he failed to do, and 
the cheque was dishonoured : — 

Held, in an action on the qheque, that as 
the deft, had not f ulfllled his prSmise, the pits, 
were at liberty to use the cheque as an ordinary 
1 ‘hequc and were therefore entitled to recover. 
llOBEET V. Marsh - Avory J. 30 T. L. K. 14 


BILL OF EXCHAKGE— ^ 
Duress. 

Cheque — Cheque ohtained hy duress in 
Frayice — LiahUity of drawer. 

^ The pits., hotel-keepers in France, ob- 
tained from the deft., a young Englishman of 
twenty-two years of age, who had been stay- 
ing at the pits. 'hotel, an English cheq?*.^ pay- 
able in England, by a threat d? criminal pro- 
ceedings in France, if it was not given, and 
a suggestion that no such proceedings ;woiiia 
be taken, if the cheque were given : — 

Beld, that payment the cheque could 
I not in these circumstances j3e enforced in an 
English Court. 

Kaufman y. Corson [1904] 1 K. B. 591, 
applied. - Societe des Hotels Beunis 
(S ociETfj Anonyme) V. Hawker 

Scrutton J. 29 T. L. E. 579 

Gaming and Wagering. 

Post-dated cheque — Issue of cdieque affected 
with illegality — Value giveiiin good faith — Bills 
of Exchange Act, 1882 (45 S; 46 Yict. c. 61), So, 
.s%ih-s. 2. 

To an action by the pit. to recover the 
i amount of two cheques drawn to self or order 
land indorsed by the deft., the deft, pleaded 
I (1.) that the cheques were originally given 
: for gaming and wagering transactions, and 
so the burden of shewing that he was a holder 
in due course was on the ^Jlt. ; and (2.) that 
as the cheques were post-dated, they were 
not payable on demand and ought to have 
been stamped as bills of exchange. The pit. 
cashed the two cheques for one II., who, the 
pit. knew, had been bankrupt about twelve 
months previously, and for whom he had 
cashed several other cheques within th© pre- 
vious few months, which cheques had all been 
met. It was admitted that the issue of the 
cheques in question was affected with 
illegality ; — 

Held, that the pit. was entitled to recover, 
inasmuch as on the evidence he had discharged 
th© onus of proving that subsequent to the 
illegality he had given value in good faith 
for the cheques ; and inasmuch as the two 
post-dated cheques became cheques payable 
on demand when Itie due date arrived and 
were therefore sufficiently stamped as cheques. 
EOBINSON 73. Benkel 

Honidge J. 29 T. L. E. 475 

Indorsement. 

Irregular hill — Indorsement hy way of 
security — Bills of Exchange Act, 1882 (45^5* 
Yict. c. 61), 5.S. 20, 55, 56. ^ 

It had been arranged between the pits, and 
a CO. that the pits, would supply goods to the 
CO., to be paid for by bills of exchange ac- 
cepted by the co., if the defts., who were 
directors of the co,, would indorse the bills 
by way of security for their payment. In a 
series of transactions thereafter entered into 
the course pursued in each case was as follows, 
Tl]«e pits., for the price of goods supplied, drew 
a bill of exchange payable to their own order 
on the co., and, without indorsing it, sent it to 
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BILL OF EXCHANGE (Indorsement) — eontimied, 
the Qg?., who returned it accepted by the co., 
with the defts.’ signatures indorsed thereon. 
The pits, then placed their signature on the 
back thereof below the signatures of the defts. 
These bills were duly met. In the case of a 
subsequent bill the same course was pursued 
with regard to the drawing and acceptance of, 
and the indorsements on, the bill. This bill 
was 1i#t paid at maturity. In an action by 
the pits, agaifist the defts. on this last-men- 
tioned bill, or, alternatively, as having guaran- 
teed ^a^rment of it : — 

EeM>^ that the defts. were not liable as 
indorsers of the bin or a^^aving incurred tlie 
liabilities of indojsers of the bill udder s. 56 
of the Bills of Exchange Act, 18.82, and that 
they were not liable as on a contract of 
guarantee, since the provisions of s. 4 of 
the Statute of Frauds were not satisfied. 

Jeiikins 4’ Som y. Coomb er [1898] 2 Q. B. 
168, approved of. 

Glenie v. Smith [1908] 1 K, B. 263, dis- 
tinguished. M. T. Shaw & Co. v. Holland 

C. A. [1913] 2 K. B. 16 ; 82 I. J. (K. B.) 

592 ; 18 Com. Cas. 163 ; 106 L. T. 543 ; 

[1913] W. N. 70 ; 29 T. L. R. 341 

Infant. 

Cherfue — Post-dating — Holder for value — 
AHion on cheque. 

The deft., who was an infant at the time, 
drew a cheque on^a date prior to July 29, 1913, 
making it payable* to one Bell, and post-dating 
it Aug. 14. The cheque was not given for 
necessaries. On July 29 the deft, came of age. 
On Aug. 11 the pit. cashed the cheque for Bell, 
and on Aug. 14 presented it, but it was returned 
marked “account closed ” : — 

Heidi in an action on the cheque, that the 
pit. could not recover. Hutley v. Peacock 
Scrutton J. 30 T. L. R. 42 

Post-dated Cheque. 

See above, Graining and Wagering, and 
Infant. 

Signature per pro. 

See Banker — Cheque. 

Solicitor. 

— Agreement as to costs — Sill of exchange taken 
as payment. 

See Solicitor— C osts. 

Stamp. 

Sec above, Gaming and Wagering. 

BILL OF LABING— Shipping. 

See Shipping. 

BILL OF SALE — Bankruptcy — Order and dis- 
position — Reputed ownership. 

See Bankruptcy— Property divisible 
among Creditors. 

Consideration -under thirtg jminds — Part of 
CftnslderaUon retained hy grantee for legal ex- 
penses of MU — Bills of Sale Act^ 1882 (45 S; 46 
VicL c. 43), 5. 12. « 

I'lie deft, granted a bill of sale of his furniture 


BILL OF SALE — continued. 
to the claimants as security for a loan, the con- 
sideration being expressed to be “the sum of' 
thirty pounds (less, however, the sum of 21. 
retained thereout by the said mortgagees with 
the conse'lt of the said mortgagor, and paid to 
the said mortgagees’ solicitor towards the costs 
of and incidental to the preparation, execution, 
stamping and registering of these presents)'»no\v 
paid to the said mortgagor by the said mort- 
gagees.'’ The pits, having recovered a Judgment 
against the deft, and seized his furniture in 
execution, the claimants claim^ it under their 
bill of sale. 

’ On the hearing of an interpleader issue in the 
county court it was contended for the execution 
creditors that the bill of sale was void under s. 12 
of the Bills of Sale Act, 1882, as having been 
given in consideration of a sum under thirty 
pounds. The county court judge overruled tiie 
contention, and gave judgment for the claimants. 
The execution creditors appealed. 

The Court (Bray and Lush JJ.) held that the 
bill was not given in consideration of a sum 
under thirty pounds and dismissed the appeal. 
London and Provinces Discount Co. r. 
Jones. Standard Developments, Ld. 
(Claimants) - Div. Ct. [1913] W. H. 310 : 

[1914] 1 K. B. 147 ; 30 T. L. R, 60 ; 58 $. J. 83 
— Infant — Contract — Goods sold and delivered — 
Necessaries — Fraudulent misrepresent a- 
tion as to age — Equitable relief, 

See Infant— C ontract. 

BILL-BROKER — Bearer bonds depo'-ited by 
bill-broker wdth banker as security for 
loan — Re-delivery by banker iu 
exchange for cheque. 

See Banker— D eposit of Securities. 

BIRMINGHAM (WORCESTER AND) CANAL 
ACT, 1791. 

See Bridge. 

BIETHS, MABEIAGES, AND DEAlHS- Non- 

parochial registers — Certificates of 
recordiii g clerk — Admissibili ty . 

See Evidence— Public Document. 

BISHOP — Tithes — Principal and agent — Bank- 
ruptcy of incumbent — Payment by 
bishop to trustee in bankruptcy — 
Money paid under mistake of fact. 

See Tithe Rent-charge. 

BOARD OF TRADE — Trade mark — Registration. 
See Trade Mark— R egistration. 

BONDS — Deposit with banker as security fur 
loan — Re-delivery by banker in ex- 
change for cheques. 

See Banker— D eposit of Securities. 

BONDS DIVIDEND— Tenant for life and re- 
mainderman — Capital or income — 
Shares in company — Reserve fund. 
/S<?<!lWiLL— Capital and Income. 

BORODGH — Creation of county borough — 
Adju^ment of financial relations 
between county and county borough. 
See Local Government — County 
Bd^’ough. 
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BOBEOWINO- — Building society — Banking 
business — 0 verdrlf!;. 

^ See Builbing- Society. 

— Company — Money borrowed by managing 
director of a company on its behalf — 
Absence of authority to borrow — 
Equitable right of lender to recover. 

See Peikcieal Aim Ageht. 

BEEACH OE COBTEACT, 

See CONTEACT. 

BEEACH OE CWEBAKT. 

See Covenant, 

BEEACH OE DBTY—Agent and client— NegH-'‘ 
gence — Solicitor and bank agent. 

See Scottish Law. 

BEEACH OE TETTST. 

See Trustee. 

BEEAB — Sate — CaTvying out Iread for sale — 
Cart or other carriage'*' — Bicycle with hasliet 
.attached — Absence of scales and weights — 
Bread Act, 1836 (6 7 Will. 4, c. 37), s. 7. 

PoLLABD V. Turner Biv. Ct. [1912] 3 K B. 
625 ; 82 L. J. (K. B.) 30 ; 11 L. G. E. 42 ; 
23 Cox, C. C. 233 ; 107 I, T. 792 ; [1912] 
W. E. 257 ; 77 J. P. 53 ; 29 T. L. E. 34 

BEEAKIHG AHD EHTEEIHG— Knowledge of 
owner of premises. 

See Criminal Law — Breaking and 
Entering. 

BEIDGE — Ueary motor car — JProhibition — 
Heavy Motor Car (Amendment') Ordcr^ 1907, 
.aH. i4 — Validity — Locomotives on Highways 
Act, 1896 (59 4' 60 Viet. c. 36), 55. 1, Q--Motor 
Car Act, 1903 (3 Edw. 7, 36), 5. 12. 

Art. 14 of the Heavy Motor Car (Amend- 
ment) Order, 1907, which contains regulations 
as to the use of a heavy motor car on a bridge 
forming part of a highway, and which pur- 
ports to have been made by the Local Govern- 
ment Board under the powers conferred by 
s. 6 of the Locomotives on Highways Act, 
1896, and s. 12 of the Motor Car Act* 
1903, is not ultra vires the Local Government ; 
Board or invalid. Lloyd v. Eoss 

Biv. Ct. [1913] 2 K. B. 332 ; 82 L. J. (K. B.) 
^ 578 ; 11 L. 0. E. 503 ; 23 Cox, C. C. 460 ; 

109 L. T. 71; [1913] W. K. 108; 77 

J. E. 341 

Locomotives — Notice that bridge is insufficient 
to carry loeights beyond ordinary traffic of \ 
district — Locomotive Act, 1861 (24 4' ^6 Viet, 
c. 70), 5. 6 — Locomotives Act, 1898 (61 4' ^2 Viet. \ 
c. 29), 5 . 7 — Canal made across highway — High- 
way carried by bridge over canal — Statutory 
duty to keep bridge “iw sufficient repair"— 
Standard of repair— Worcester and Birmingham 
Canal Act, 1791 (31 Geo. 3, c. Ux.), s. 61. 

Sect. 6 of the Locomotive AcU 1861, pro- 
vides that it shall not he lawful for the owner 
of any locomotive to drive it over any bridge 
on which a conspicuous notice h^ been placed 
by the authority of the persons liable to the 
repair of the bridge, that the bridge is insuffi- 
cient to carry weights beyond rhe ordinary 


BEIBGE — continued . 

traffic of the district, without previousfe^ ob- 
taining the consent of the persons liable to 
the repair of such bridge : — 

Held, that, if the persons liable to repair 
a bridge have placed thereon a notice under 
s. 6 of the Locomotive Act, 1861, the fact 
that the weight of a particular locomotive 
does not exceed the weight of the ordinary 
traffic of the district does not entitle the^sd^er 
of the locomotive to cause it tcTpass over the 
bridge without having previously obtained the 
consent of the persons liable to xepaijt the 
bridge, 

* By a local Act jigssed jk 1791, a canal co. 
were empowered to make a ^canal, and it was 
provided that the co. should not make the 
canal across Wy highway, until they should at 
their own proper charges have made such 
bridges over the canal, and of such dimensions 
and in such manner as the commrs. appointed 
under the Act should adjudge proper ; “ and 
all such .... bridges .... shall from 
time to time be supported, maintained, and 
kept in sufficient repair ” by the co. 

The canal was made in 1812, and was made 
across several highways within a certain dis- 
trict ; and the co. constructed bridges over 
the canal to carry each of such highways. 

In an action against the co. for a declara- 
tion that they were liable under the above 
provision of the Act of 1791 to keep the 
bridges in repair so as to be sufficient to bear 
the traffic which might reasonably be expected 
' to pass along the highways carried over the 
canal by the said bridges, having regard to 
' the present character and needs of the district 
served by the said highways : — 

I Held, that the co. were only liable to keep 
the bridges in repair so as to be sufficient 
j having regard to their original construction 
to bear such traffic as was then ordinary on 
such highways. Sharpness New Docks and 
Gloucester and Birmingham Navigation Co. 
V. Worcester Corporation. Att.-Gen, v. 
Sharpness New Docks and Gloucester and 
Birmingham Navigation Co. 

Phillimore J. [1913] 1 K. B. 422 ; 82 L. J. 

(K. B.) 187 ; 11 L. 0. E. 157 ; 108 L. T. 

617 ; 29 T. I. E. 142 

BEITISH COLTJMBIA—Laws of. 

See Canada — British Columbia. 

BEITISH INDIA. 

See India, 

BEOKEE. 

See Banker— Deposit of Securities — 
Principal and Agent— Commission 
and Stock ExohanQiE. 

BUILDING. 

See Covenant, Highway, Local 
Government, London, and Water — 
Supply. 

BUILDING AGEEEMENT — Eeversion duty — 
Benefit accruing to the lessor — Basis of 
m. ascertainment of. 

See Bevenue— Eeversion Duty. 
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BTTILDIHG COHTEACT— Arbitration clause. 

See Arbiteatiok — Building Contract. 

— Contract — Construction — Liquidated damages. 

See Scottish Law — Building Contract. 

Sub-contraotor — Right to me b 2 dlde?'s. 
Specialists for the supply of door handles and 
door fittings held entitled to sue the builders, as 
in the circumstances the fact that the goods 
supj^ied had been used by the builders raised an 
impliOT promise by them to pay for the goods. 

Decision oAhe C. A. 107 L. T. 746, reversed. 
Eamsdeh & Care r. Chessum & Sons 

^ • H. L. (E.) 30 T. L. E. 68 ; 58 S. d. 66 

BEILDIHCr SCHEME — Dieach of cpvenant — 
Alteratioa in character of district. 

See Covenant . . 

BmEIHG SOCIETY. 

Banking Business, col. 53. 

Winding-nj). See Company — ^^YIND- 

INO-UP. 

Banking Business. 

. Mules — Borrowing powers — • Unlimited 
borrowing — Banking business — Ultra vires — 
Winding^u^ — Assets — Shareholders — Depositors 

— 'Trade creditors — Priorities — Building 
Societies Act, 1836 (6 4' 7 mik 4, c. 32), 
s. 1 . 

In re Biekbeck Permanent Benefit 
Bhildino Society C. A. [1912] 2 Ch. 183 ; 
81 L. J. (Ch.) 769 ; 106 L. T. 968 ; [1912] 
W. H. 157 ; 28 T. L. E. 461 

Ultra vires — Loaii — Might of society to sue 
for money lent. 

The Hquidator of a building society, which 
as part of its operations had carried on a 
banking business, subsequently held by the 
Court to be ultra vires, brought an action for 
money had and received against the deft., a 
customer of the bank, to recover a sum in 
respect of overdrafts due from him. The deft, 
set up the defence that the contract under 
which the money was advanced to him was 
ultra vires and consequently that the money 
was not recoverable : — 

Eeld, that the contract, being ultra vires, 
was one which the scciety was not competent 
to enter into, and therefore did not exist in 
point of law, but that there being nothing 
illegal or wrong in it, the deft, had no answer 
to an action for money had and received. 
Brougham v. Dwyer - - Div. Ct. 

108 L. T. 604 ; 29 T. L. E. 234 

— Ultra vires — Set-ofi. 

See Set-%pf — Building Society. 

Winding-up. 

See Company— Winding-up. 

BHEGH — Drainage and road authority — Flood- 
ing — Natural stream — Reparation — 
Negligence — Edinburgh Corporation. 
See Scottish Law. ^ 


BHEIAL GEOHHD — Buildbig upon disused 
burial ground — Sal^^r dispodtum under the 
authority of any Act of Parliament ” — Sale, 
under order of the Charity Commissioners — Dis- 
used Burial Grounds Act, 1884 (47 4' Viet, 
c. 72), ss. 3, 5— Charitable Irusts Act, 1853 (16 4’ 
17 Vict.c. 137), s. 24 — Charitable Trusts Amend- 
ment Act, 1855 (18 4* 19 Tlet. c. 124), a 29. 

Trustees of a disused Congregational c|iapel 
and burial ground attached were desirous of 
sefiing them together as a building site, and had 
applied to the Charity Commrs. for an order 
sanctioning the sale. The Charity Commrs. 
were wfiliing to make the order, if the Court 
, would declare that such a sale would be ‘‘ a sale 
under the authority of any Act of Parliament 
within the meaning of the Disused Burial 
Grounds Act, 1884, and so exempt from, the 
prohibition of building in that Act : — - 

Beld, that the proposed sale under the order 
of the Charity Commrs. would not be “ a sale or 
disposition under the authority of any Act of 
Parliament ” within the meaning of s. 5 of the 
Disused Burial Grounds Act, 1884. 

Semble, those words only apply, where the 
Act is expressly or by necessary implication the 
authority which makes the sale effectual as 
regards the land itself. In re Howard Street 
Congregational Chapel, Sheffield 

Asthury J. [1913] 2 Ch. 690 ; [1913] W.N. 

299; 30 T. L.E. 16 ; 68 S. J. 68 

BXITCHEE — Sale of goods — Breach of warranty 
— Sale of diseased meat to butcher for 
resale — Loss of trade — Measure of 
damages. 

See Sale op Goods — Warranty. 

BXTTTEE — Shop — Weekly half-holiday — 
Exempted trade — Run honey — Con- 
fectionery. 

See Shops. 

BY-LAWS. 

See Canada— British Columbia, High- 
way — Dedication, Local Govern- 
ment — By-laws, School, and 
Tramway. 


CAB — Taxicab. 

See Criminal Law— Larceny Act, 
1901, and Motor Gars. ^ 


CAE — Motor car. 

See Bridge. 

— Tramcar. 

See Tramways. 

CANADA. 

Alberta, col. 55. 

Chattel Mortgage, col. 55. 

Irrigation JForks, col. 56. 

Provincial Legislature, Powers of, 
^ col. 66. 

British Columbia, col. 56. 

Bylaws, col. 56. 

Forfeiture, col. 57, 

Mamtoba, col. 58. 
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Ontario^ (ud, 5S. * * 

® Com])amj^ col, oSl 

Ji^x-eoutlo'U, col. o8. 

Street^ col. 58. I 

Timle)' LlecRce. col. 50. 

• (^nehec. col. 59, 

Judgments See Foreign JudCtMent. 
Jidilweig^ col: 59. 

Seignlorg, col. 50. 

Success Ion Duty, col. 59. ^ 

Alberta. 

, Chattel Mortgage. 

Damages /or negligent sales of horses — JVorth 
Prouinces Consolidated Ordinances, 1898, 
c. 34r, ss. 2, 3, and Schedule — -Construction — 
Restriction agon charges by mortgagees — Penalty 
for eawess charges 2 )er‘mi.mve — Banlt Act, 1906, 
s. 91 — Stigmlated rate moiyeratvce — Voluntary 
payments at unauthorized’ rate irreco'oerable. 

In suits by mortgagors for an account of 
what was due by them under chattel mort- 
gages credit was claimed in respect of damages 
for the mortgagee’s negligence in the realiza- 
tion of certain horses seized and sold, and 
also for a penalty being treble the anpunt 
of an alleged excess charge by the bank for 
expenses and commission on the sales thereof. 
The stipulated rate of interest was 8 per cent, 
per annum ; the mortgagees admitted that they 
could not enforce a higher rate than 7 per 
cent., while the mortgagors contended that 
only 5 per cent, could be recovered : — 

Meld, that (1.) the findings of the trial 
judge as to the deft.’s negligence in the 
sales and as to the consequent quantum of 
damages were not shewn to have been erro- 
neous and therefore should not have been 
varied in appeal. 

(2.) The limitation by North-West Pro- 
vinces Consolidated Ordinances, 1898, c. 31, 
of a chattel mortgagee’s charges in respect of 
seizures and sales relates only to certain in- 
dispensable acts specified in the schedule 
thereto. The parties to the mortgage were left 
fXjE^e to contract with reference to any other 
expenses of realisation which might be shewn 
to be reasonable and necessary; and no ground 
had been shewn for imposing the penalty, 
wdiich was permissive and not imperative, since 
the deft.’s conduct had been reasonable and 
prudent. 

(3.) Under Bank Act, 1906, s. 91, the 
stipulation for 8 per cent, interest was in- 
operative, and therefore, as no rate had been 
fixed by agreement, only the legal rate of 
5 per cent, was recoverable. As regards past 
payments of interest at a rate not authorized 
by the Act the mortgagors wereliot entitled 
to recover back the excess which they had 
voluntarily paid. McHugh v. Union Bank 
OF Canada - - P. C. [IH3] A. C. 299 ; 

82 1. J,(P. C.) 65 ; 108 L, T. 273 ; 

^ T. D. R. 305 


Canada (AHerta)- —mmtlnued. 

Irrigation ^ 

Road alloioances — Dominion Lands Act, 1886 
(i?, S. C., 1886, c. 54) — Nortk’-West Irrigation 
Act, 1898 — Statutory authority to intersect road 
allowances with ea^ials— Obligation to build 
bridges atjoolnts of intersection. 

Rex V. Alberta By. and Irrigation Co. 

P. C. [1912] A, C. 827 ; 82 L. J. Q. C.) 

40 ; 107 L. T. 186 ^28 T. ITS. 574 

Provincial Legislature, Powers or. 

Alberta Act 1 Geo. 5, c. 9, held, ultAi mrcs — 
^Ivil rights existing and enforceable oidAde the 
province. . 

The appellant bank received on deposit at 
its branch inpNew York the proceeds in London 
of a mortgage bond issue by the Alberta By. 
Co. guaranteed by the Government of Alberta, 
Under instructions from its head office in 
Montreal a special ry. account in respect 
thereof in the name of the treasurer of the 
province was opened at its Alberta branch 
(no money being sent there in specie and the 
account remaining under the control of the 
said head office) for purposes connected with 
railway construction wholly within the pro- 
vince as provided by Alberta Acts 16 and 49 
of 1909 and subsequent Orders in Council and 
contracts. 

Alberta Act 1 Geo. 5, c. 9, recited that 
the ry. had defaulted in paj’^ment of the 
interest on the bonds and in construction of 
the line, ratified the guarantee of the bonds, 
and enacted that the whole of the proceeds of 
the bonds, including the amount deposited with 
the appellant bank, should form part of the 
general revenue fund of the province, free 
from ail claim of the ry. co. or their assigns, 
and should be paid over to the treasurer of 
the province. 

In an action by the Crown and Provincial 
Treasurer to recover the amount of the deposit 
held by the appellant bank the latter pleaded 
that this Act was ultra vires : — 

B.eld, that the bondholders, having sub- 
scribed their money for a purpose which had 
failed, were entitled to recover their money 
from the bank at its head ofiice in Montreal, 
that this was a civil right existing and en- 
forceable outside tl^ province, and that the 
province could not validly legislate in deroga- 
tion of that right. Boyal Bank of Canada v. 
Rex - P. C. [1913] A. C. 283 ; 82 L. J. (P. C.) 

33 ; 108 L, T. 129 ; 29 T. L, S. 239 

British Columbia. 

Dg-laws. 

Micnicipal Act, 1892,. «« 146 — Almicipal 
Clauses Act, 1897, ss. 243, 244 — Oonstmctio'n — 
Validity of •municipal hgdaios — Validity of 
municipal' debentures — Llmitatmi — Laiv of 
British ColumMa. 

By the British Columbia Municipal Act, 
1892, s. 146, a municipal by-law under which 
debentures have been issued, and the interest 
thereon paid by the municipality for a year or 
mme, cannot be invalidated or set aside on any 
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CAHABA (Britisli Columbia) 
groqpd %vhatever. And ss. 243 and 244 of the 
Blimfeipai Glauses Act, 1807, bar any cause of 
action within one year from the date'thexeof in 
respect of deviations by the municipality from 
the general plan of any public works authorized 
by its by-laws. 

Such deviations are justified, when they are 
incidental to the carrying out of the authorized 
worK» and are made with a view to diminish 
unnecessary mconvenience and resulting claims 
to compensation. WiLSOX v. Delta Corpoea- 
Tio.^ •- P. G. [19121 A. C. 181 : 82 L, J. (P. C.) 

■ , " 52 : 107 L. T. 7J'4 

3h(7iklpal Clauses Af?!^189G (59 *Vict. e. 55 
Jk'itisk ColumMif')^ s, 64 — Charter — Mailimy — 
Charter hestowing right, franckise* or privilege — 
Statutory powers to construct and operate railway 
• — Agreement with mmiicipality — Consent of 
electors — Validity of hy-law — Rcjmgnaney 
hetweeu statutes of same year — Later chapter to 
prevail. 

The appellant co. had powers under the 
Consolidated Eailway Company’s Act, 1896, to 
construct and operate a street ry. or tramway in 
certain districts in British Columbia along such 
streets or roads as might be specified by the 
council of any municipality through which the 
same might be' constructed, who might fix the 
location and terms of user over such streets or 
roads. By an agreement between the appellant 
co. and the corporation of Point Grey, which 
was in the districts referred to, the corporation 
consented to the appellant co. constructing a 
tramway along specified roads and, upon certain 
conditions, operating the same for forty years. 
The agreement also provided that if the corpora- 
tion or other persons should desire thereafter to 
construct a tramway along other roads, the 
appellant co. should have, upon certain con- 
ditions. a prior right to construct and operate it. 
A by-law of the corporation authorized the 
affixing of the corporate seal to this agree- 
ment : — 

Meld, that the agreement and by-law did not 
amount to a charter bestowing a right, franchise, 
or privilege within the meaning of the Municipal 
Clauses Act, 1896, s. 64, and that they were not 
invalid in the absence of the assent of the 
electors referred to in that section. 

Held, further, that if tjiere was a repugnancy 
between the Consolidated Railway Company’s 
Act, 1896, and the Municipal Clauses Act, 1896, 
the former, being the later chapter of the Statutes 
for that year, should prevail. British Columbia 
Electric By. Go., Lb. v . Stewart - P. C. 

[1913] A. C, 816 

JCorfeiUire. 

— Penalty — Relief against. 

Fori%iture. 

Fishing rights — Prooineial Legislature, 
Powers (f. 

It is not competent to the Legislature of 
British Columbia to authorize the Government 
of the province to grant by way of lease, licence 
or otherwise the exclusive right to fish in any 
part of the waters within the ry. belt, whether 
tidal or navigable or not, or in any part of*the 
open sea within a marine league of the coast or 


CANADA (British 6o«luiabia) — continued. 
in arms of the sea and estuaries of rivers. Tea-: 
Att.-Gen. for British Columbia, with the 
Atts.-Gex. for Ontario, Quebec, New Bruns- 
wick, M VKiTOBA, Alberta, and* Saskatche- 
wan AS Intervenants t. The Att.-Gen. for 
Canada . - - P, C. 30 T. L. R. 144 

Manitoba. 

— Agent to sell with option to purchase. 

See Vendor and Purchaser. 

— Negligence — Railway crossiJSg. 

See Negligence— Onus of Proof. 

Ontario. 

Company. 

— Receiver— Set-off. 

See Set-off — Assignment, 

Execution. 

Fieri Pacias — Vnputented mining elaim in 
Ontario — Seizure and sale — Mining Act oj 
Ontario {Stat. of Ontario, 8 Edw. 1, c, 21 
Execution Act {Stat. of Ontario, 9 Edw. 7,c. 47). 

Under a writ of fieri facias against the “goods 
and chattels, lands and tenements ” of a judg- 
ment debtor, his undivided interests in a mining 
claim, in respect of which (under the Mining Act 
of Ontario, 1908) a certificate of record has been 
issued but no patent granted, is liable to seizure ^ 
and sale. Clarkson and ,(f'OEGiB v. Wishart 
AND Myers - P.C. [1913] A. C. 828 ; 29T.L. R. 


Electric wires and poles in streets. Power to 
; erect — Municipality has no right of veto — Appel- 
lants' Incorporating Act (2 Edw. 7, c. 107), ss. 12, 

13, 21 — Raihcay Act of 1888, s. 90 — Railway 
Act of 1906 — Co7istmctwn — Appeal from 
Ontario. 

Toronto and Niagara Power Co. r. 
North Toronto Corporation 

P. C. [1912] A. C. 834 ; 82 L. J. (P. C.) 14 ; 

107 L. T. 182 ; 28 T. L. R. 563 

Ontario Crown Tiniber Act (i?. 8. Ont., 1897, 
c. 32) — Right of licensee in land — Intet'est of 
licensee emgible under Ontario Execution Act, 
1909 (9 Edw. 7, c. 47) — Assignee of licence after 
writ of ji.. fa. issued — Execution. 

Under a writ of fieri facias against ‘|^he 
goods and chattels, lands and tenements” of a 
judgment debtor his interest in lands as a 
licensee thereof under the Crown Timber Act 
(R. S. Ont., 1897, c. 32), which includes a title 
thereto subject to the conditions of the licence 
is liable to seizure and sale under Ontario 
Execution Act (9 Edw. 7, c. 47), 

Glenwood Lumher Co., Ld. v. Phillips [1904] 

A. 0. 405, followed. 

Where execution is levied upon timber cut by 
an assignee of the licence under an assignment 
made subs(^uently to the issue of the writ, the 
levy is valicJf unless it is shewn that the assignee 
acquired his title in good faith and for valuable 
consideration without notice of the execution and 
has paid hisi^urehase-money. McPherson r. ^ 
Temiskaming Lumber Go., Ld. - P. G. [1913] 

A. C. 145t 82 D. J. (P. C.) 113 ; 107 L. T. 664 1 
29 T. L. R. 80 
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* limber Licence* 

See above, Execution. 

Quebec. * 

Judgment* 

— AcSion — Proceedings contrary to natural 
j astice — Contract — Assignment — De- 
fence of fraud — Exclusion of evidence 
of fraudA>y Canadian Court. 

See Foeeigk Judgment. 

Railicay* 

Canadian railways — Level crossings — Luty 
to soumd, icMstle — Buty to warn per'som — Shunt- 
ing engine — Breach of statutory duty — Cause of 
damage — ■ Railway Act (R, S. of Canada^ 
1906, c. 37), ^5. 274, 276, 

The Bailway Act (E. S. of Canada, 1906, c. 
37), s. 274, provides that “when any train is 
approaching a highway crossing at rail level, the 
engine whistle shall be sounded at least eighty 
rods before reaching such crossing, and the bell 
shall be rung continuously from the time of the 
sounding of the whistle until the engine has 
crossed such highway.” The same Act by s. 276 
provides that, “ whenever in any city, town or 
village any train is passing over or along a high- 
way at rail level, and is not headed by an engine 
moving forward in the ordinary manner, the 
company shall station on that part of the train 
.... which is then foremost a person who shall 
warn persons standing on or crossing or about to 
cross the track of such railway ” ; — 

Held — (1.) that 's. 274 does not apply to an 
engine engaged in shunting and never being in 
the course of its work more than eighty rods 
from any level crossing which it crosses ; 

(2.) that under s. 276 it is necessary only that 
the warning should be such as ought to be 
apprehended by a person of ordinary faculties 
in a reasonably sound, active, and alert condi- 
tion, and that the time given to avoid the danger 
should be reasonably sufficient to enable a person 
of that description to avoid it ; 

(3.) that in an action for damages for 
personal injuries a pit. relying on the breach of 
a statutory duty must prove not only the breach 
but also that the breach caused the injuries 
GiCahd Teunk Bt. Co. v, McAlpin-r - P. C. 

[1913] A. C. 838 

Seigniory, 

Title to seigniory — Claim of appellants to a 
trust iJi their favour — Canadian Act^ 1810. 

COEINTHE AND OTHEES V. St. SULPICE, 
Monteeal, Seminaey - P. C. [1912] A. C. 872 ; 

82 I. J. (P. G.) 8 ; 107 L. T. 104 ; 

28 T. L. R. 549 

Succession Buty* 

Indirect taxation — TJltra vii'es — British 
Horth America Act^ 1867 (30 Viet* c^S)^ s. 92. 

By s. 92 of the British ISIorth America Act, 
1867, “In each province the L^islature may 
exclusively make laws in relation to matters 
coming within the classes of subjects next here- 
inafter enumerated ; that is to say, (inter alia) 
direct taxation within the province in order to 


CANADA (Quebec) — continued* 

the raising of a revenue for provisional rpuf. 

poses ” : — 

Held^ that s. 1375 of the Revised Statutes of 
Quebec, 1909, imposing succession duties on the 
death of the owner of property, is ultra vires the 
provincial Legislature, as the taxation is not 
direct taxation. Cotton and Anothee v. Bex. 
Bex V* Cotton and Anothee - - - P. C. 

^29 T. I? £.71 

CANAL — Bridge — Canal made across highway — 
Highway carried by bridge over f»anal — 
^ ^ Standard of repair, ^ 

See Beidge.|,» 

Canal company — Corporation — Successors 
and assigns—* Undertahing — Assignment — Bisso- 
lution — Reversion to grantors — Liability to per^ 
form statutory obligations — Wohing U. B. 6V 
(Basingstohe Canal) Act^ 1911 (1 4" 2 6), c* 

Ivii), 

In 1777 an Act of Parliament was passed for 
making a canal from Basingstoke to Chertsey. 
It incorporated a co. by the name of the Company 
of Proprietors of the Basingstoke Canal Naviga- 
tion, authorized them to construct the canal, to 
make by-laws, demand tolls, and acquire land. 
All persons were to have the right to use the 
canal on payment of tolls. The co. were to 
make and maintain bridges. Throughout the 
Act, in conferring rights or imposing obligations 
on the co., the words “ their successors and 
assigns ” were added. 

The canal was made and navigation carried 
on till 1866, when a winding-up order was made. 
In 1874 the liquidator, with the sanctioil bf the 
judge, sold the canal to S. A. The word “ under- 
taking” was not used in the conveyance, but 
possession was taken and tolls levied and 
received. In 1878 the co. was dissolved by an 
order of the Court. S. A, sold various portions 
of the land, and the last purchaser of the canal 
and undertaking was the L. & S. W. Canal, Ld., 
who executed a mortgage thereof to W. Carter. 
In 1894 an Act was passed with reference to the 
canal, hut it did not create a new corporation or 
revive the former rights and obligations. 

The canal bridges fell into disrepair, and the 
Woking U. D. C. obtained an Act of Parliament 
in 1911 which authorized them to do the repairs 
and recover the costs ^om “ the company.” 

On a summons to Certain the true construc- 
tion of this Act Sargant J. held that the L. & 
S. W. Canal, Ld., were liable to pay certain costs 
and repairs, and that the property was subject to 
a charge for the amount (77 J. P. 481). 

The L. & S. W. Canal, Ld., appealed. 

The C. A. said that the co. had no power to 
assign their undertaking ; nothing passed to 
S. A. by the conveyance of ISTiA ; on the dissolu- 
tion the land of the co. reverted to the original 
grantors, who, however, made no claim to it, and 
their right of entry had been barred by the 
Statute of Limitations ; S. A. had thus acquired 
the legal fee simple in the canal free from any of 
the obligations or rights of the co . ; the L. & 
S. W. Canal, Ld., were owners of the canal, but 
were not bound to keep it up or do repairs, and 
couM not demand tolls. The Act of 1911 did 
not impose any fresh liability j therefore no 
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OAHAL — continued. 

liabfiity attached upon either the L. & S. W. 
Canal, Ld., or Carter, and the appeal must be 
allowed. In re WoKixG U. D. C. (Basing- 
stoke Canal) Act, 1911 - 0. A. [1913] W, N. 

346; 80 T. L.B. 135 

— Kaiiway and Canal Commission. 

See Appeal. 

CAHOISrS OF t603— Canons 86 and 125. 

See Ecclesiastical Law. 

QKBTHML — Income^or. ^ ^ 

See Settled La^ and Will. 

CAPITAL MONEfS. 

See Settled Land — Capital or 
Income. 

CAPTUEE — Insurance (Marine) — Insurance of 
cargo against capture — ConstructiTe 
total loss — Anticipation of capture — 
Sale of cargo by assured. 

See Insukance (Makine)— Loss. 

CAEETAEEE — l^on-provided school — Powers of 
management. 

See School — Eon-provided School. 

CAEGO — Insurance of — Shipping. 

See Instjeance (Marine). 

CAEEIAGE — Kegligence — Breach of duty — 
Horse and* carriage hired by husband — 
Vicious horse — Injury to wife — Know- 
- 4edge of owner of horse — Control of 
carriage. 

See Negligence — Bangerous Animal. 

CAEEIAGE OF GOOBS. 

See PvAILWAY. 

CASE STATES. 

See Justices. 

CASES — Chses ajfirnied, reveviied^ followed, oter- 
ruled or judicially oo7isidered during the year 
1913, TaUe of p. Ixxi. 

CATALOGUE — Misleading catalogue — Auction — 
Lot put up for sale — Mistake by bidder 
as to subject-matter — ^Action for price — 
Parties not ad idei#. 

See Sale op Goods — ^Auction. 

CEETIFICATE — Building contract — Eeference 
to building owner’s architect. 

See Arbitration — Building Contract. 

— National Insurance Act, 1911, ss. 14, 67 — Sick- 

ness benefit — Buie of approved society 
that only ^certificate of a panel doctor 
woll be accepted — Ultra vires — Dispute 
between member of approved society 
and society. 

See Insurance (National) — Ap- 
proved Society. 

— Special jury — “Immediately after verdict.” 

See Costs. 

Will — Bridence — True eogyy — Whether use mf 
word “ certify ” necessary — Ceylon Thndence 
Ordinance^ 1905, 

OD.D. 


CEBTIFICATE— Vot&k®?. 

The provisions of the Ceylon Evidence 
Ordinance, 1905, relating to the evidence of 
certified copies of public documents ought to be 
read as applicable to certificates given before the 
date of the ordinance, but in sudi cases the use 
of the word “certify ” is not essential, provided 
that it appears that the officer intended to 
attest the accuracy of the copy. 

Judgment of the Supreme Comt of Ceylon 
affirmed. Munianday Chex^ty v. Muttu 
Caruppen Ghetty - P. C. 30 T. L. E. 41 

— Workmen’s compensation — Certifying surgeon 

— Refusal to give certificate — Appeal to 
medical referee — Jurisdiction. 

See Workmen’s Compensation. 

CEETIOEAEI. 

See Justices — Bisqualification and 
Bates — Owner, Eating of. 

CEYLON — Crown grant of land — Exception of 
mines and minerals. 

See Mines — Eeservations. 

CHAIEMAN — Parish council — Duration of 
office — New council — Annual meeting — 
Bight of chairman to vote at election of 
his successor. 

See Local Government — Parish -> 
Council. 

CHANCEEY BIVISION— Practice -Action tried 
in Chancery Division with witnesses — 
Form of order — Appeal — Schedule of 
evidence. 

See Appeal— Court of Appeal. 

CHAPEL — Charity — Hospital — Consecrated 
chapel — Rebuilding — New chapel — 
Effect of consecration. 

See Charity — Hospital Chapel. 

CHARGE — Companj — Charge to secure future 
advances — Creation of charge — Charge 
by deposit — Registration. 

See Company — Charge. 

— Equitable. 

See Mortgage — Priority. 

— Floating. 

See Mortgage— Priority. ^ 

— Will. 

See Will. 

CHARITY. 

Charity Commissioners. See Burial 
Ground. 

Cy-pres, col. 63. 

Hospital Chapel, col. 64. 

Parish Priest. See Irish Law- 

Charity. 

Tru^ee, col. 66. 

Charity Commissioners. 

— Sale under order of the — Disused buria 

groun(^— Sale or disposition “ under the 
authority of any Act of Parliament.” 

See Burial Ground. 
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CHAEITY — contmued. 

Cy-pres, 

Gift for a school — Failure of ^mrticular 
ohjeot. 

A testator gave all his property to his three 
daughters and their children, his will continuing 
as fdllows : “ But if all die without issue ” — 
which event happened — give and bequeath 
the whole principal of their fortunes, the interest 
to be given to a^ schoolmaster as a part of his 
salary. The school and his house to be erected 
b}^ voluntary subscriptions from the landowners 
and proprietors of the parish of A., and the 
school and house to be placed on a hill near to 
the gate that divided B, and W. Commons . . . 
The master to teach five days in a week and six 
hours each day, Saturday and Sunday excepted, 
to be able to instruct the pupils in Latin and 
Greek and all the elementary parts of mathe- 
matics, both pure and mixed, the W. scholars 
to go free, the rest to pay 2s. 6d. each at Mid- 
summer and Christmas as quarter pence.” There 
was evidence that there was no reasonable chance 
of any such school being established at or in the 
neighbourhood of the place where the testator 
directed it to be built : — 

Field (subject to the Attorney-General 
intimating within a limited time his desire for 
an inquiry whether and how far it would be 
possible to carry out the directions in the will) 
that the gift fell within the class of cases where 
on the true construction of the will no para- 
mount general charitable intention could be 
inferred, but the gift was for a particular pur- 
pose ; and that, as it was impossible to carry out 
that purpose, the gift failed altogether. Fi re 
WlLSOlT. TWEKTYMAN 'O. SiMPSOJf 

Parker J. [1913] 1 Ch. 314; 82 L. J. (Ch,) 
161 ; 108 L. T. 321 ; [1913] W. N. 12; 

57 S, J. 452 

Natioml school — Conveyance of site under the 
Schools Sites Act, 1841 (4 4’* 5 Viet Trust 

for education of the jwor— School for lyromotmg 
edaication in the principles of the Fstahlished 
Church — Failure of particular intention. 

Appeal from an order of the 0. A. [1912] 1| 
Ch. 667. 

The appeal was opened in July, 1913, but was 
ai-journed to enable the parties to come to a 
settlement, and in the result a new^ scheme, 
which had received the sanction of the Att.-Gen., 
was agreed upon. 

The H. L., by consent, discharged the order of 
the 0, A., and made an order in terms of the 
agreement arrived at by the parties. Price 
AND Others v. Att.-Gen. - - H. L, (E.) 

{ 1913] W. E. 337 ; 30 T. L. B. 110 ; 

^ ^ 58 S. J. 171 

^^Sermmf Fndowment for — Increase in the 
hicome — Cy-pres — Religious gmrposes — Trustees 
— Scheme. ^ 

By a deed of 1580 land was assured to trustees 
to the intent that the rents should be employed 
for or towards the charges of a s^pnon once every 
year to be made in the parish church of West 
Ham. The rents had largely increased, and by 
an order made in 1912 by Parker J. in this action 
it was declared that such part of the income as 


CHARITY (Cy-pres) — co7itinued. 
was not required for payment for the seTmon 
ought to be applied; cy-pres the objects of the gift 
for the sermon. The old parish of West Ham was 
conterminous with the present borough, contain- 
ing some 300,000 inhabitants. This area was now 
divided into nineteen ecclesiastical parishes, of 
which the parish served by the old parish church, 
containing some 25,000 inhabitants, was on^.^ On 
a summons taken out to determine^ the principles 
upon which the scheme should proceed : — 

Held, that the charity was religious in its 
object and that no part of the income ought^o be 
plied for a non-religious pfirpose, such as lec- 
tures in the town-haiir for the moral or intellec- 
tual improvement of the inhalSitants or in aid of 
a public libfary ; but that the whole income 
might properly be applied in or towards pay- 
ment of the stipends of one or more assistant 
curates to serve in the church and parish, and 
subject thereto in or towards the expenses 
incurred by the vicar in providing for the services 
of the church, the visitation of the poor, or the 
religious instruction of the inhabitants, including 
children and young persons. 

Held, also, that the scheme ought to be con- 
fined to the parish served by the old parish 
church of W est Ham. 

Held, also, that the vicar and churchwardens 
and persons to be appointed by them and by the 
bishop of the diocese were proper persons to be 
I appointed trustees, but that the mayor of West 
Ham or the overseers or persons to be appointed 
by the borough council ought not to be appointed. 

Held, also, that there was no objection to the 
vicar of the parish himself preaching th^ annual 
sermon and receiving a proposed fee of ten 
guineas therefor. In re Avenon’s Charity. 
Att.-Gen. v. Belly - Warrington J. [1913] 

2 Ch. 261 : 82 L. J. (Ch.) 398 ; 109 L. T. 98 ; 

[1913] W. H. 169 ; 57 S. J. 626 

Hospital Chapel. 

Consecrated chapel — Rehuilding — Hew chapel 
— Effect of consecration. 

Land once consecrated is consecrated for 
ever, or at any rate until an Act of Parliament 
divCi^ts it of its sacred character ; and no 
secular Court has power to grant a faculty 
for the use of it for secular purposes, although 
the Ecclesiastical Gourts have jurisdiction to 
grant faculties, in their discretion, for the 
erection of buildings and the like in con- 
secrated ground in certain circumstances. 

In re Bideford Parish [1900] P. 314, and 
Coi'he V. Rainger and Higgs [1912] P. 69, 
approved in preference to CamjjheU v. Pad- 
disigUm Parishio7iers (1852) 2 Hob. Eccl. 558. 

'About 1750 a society (which had no trust 
deed and was not incorpoTated) was formed 
of the subscribers towards the foundation of 
an infirmary for the benefit of the sick and 
lame poor of certain counties, and in 1752 a 
lease of land was granted to trustees for the 
society for a term of years subsequently 
renewed until 1951. 

On this land an infirmary was erected, and 
oifte of the rooms in the building was appro- 
priated as a chapel and was consecrated by 
the bishop of the diocese in 1754. From 1754 
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CHAEIXY (Hospital Chapel) — contbuietJ. 


; CHAEIXY (HospitaT Chapel) — coniikued. 


ChuPcli of England services were regularlj ' for the general purposes of the charity, 
conducted in the chapel by a chaplain ^vho j dueling the holding therein of religious ser- 
was a clergyman of thar Church and do'VTO to r.F P.iir5-in7'»ri ai> 

1859 was appointed by the governors of the 
society, receiving lOf, a year under an endow- 
ment of the chaplaincy. In 1859 a lady settled 
a yearly stipend on the chaplain, who was to 
be •p43oiiited h}' her trustees, and from 1882 
to 190G a further but smaller annual sum was 
paid to him out of the society’s general funds. 

In ^897 (when the society had a written 
consMtution embodied in statutes and rules 
which recognized fnid provided for services of t (G I!dfi\ 7, e. 55), 2, 4 — 77/ f* Fuhlle Tt-nsiee 


the Church of Englaud*^nly in the chapel) 
the citizens of in which the infirmary was 
situate, subscribed 100,0007. to commemorate 
the Diamond Jubilee of Queen Victoria by 
building a new infirmary on the site and in 
lieu of the existing building. But a citizen of 
E". offered 100,000/. to the governors towards 
building a new infirmary on a site different 
from that of the old infirmary on condition 
that the subscriptions to the new infirmary 
building fund became available for the general 
purposes of the institution and that another 
100,000/. should be subscribed. This offer 
was accepted, the lease of the old infirmary 
was surrendered under authority of an Act of 
Parliament which also enabled the corporation 
of N. to give a new site for the proposed 
infirmary, and, in 1901, another donor gave 
100,000/. to ho u«ed for the building or en- 
dowment of the nev/ infirmary as might seem 
best to ^ the governors. The new site was con- 
veyed to trustees as a site for the new infir- 
mary, but without any express declaration of 
trust, and on this site, under the supervision 
of a building committee appointed by the 
governors, the new infirmary was built at a 
cost which absorbed the two sums given by the 
two individual donors. The plans provided for 
a chapel, the cost of building which came out 
of the subscribed funds generallj^, but the 
organ, altar, reredos, pulpit, lectern, furnish- 
ings and windows were provided by special 
donations from members of the Church of 
England. The building committee never con- 
sidered the question of consecration. On the 
invitation of the house committee of the 
infirmary and the petition of the trustees 
the bishop of the diocese consecrated the 
chapel : — 

ITeld^ that, as the trustees had the bare 
legal estate and no powers, and the house com- 
mittee’s functions, under the society’s constitu- 
tion, were confined to the administration and 
management of the infirmary, the invitation to 
the bishop would have been ultra vires the 
committee, if the {!ld chapel had not been con- 
secrated ; but that, as the prima facie inten- 
tion of all parties was to reproduce as nearly 
as might he the state of things existing in the 
old infirmary, the committee had performed 
merely the ministerial duty of inviting the 
bishop to perform the ceremony necessary to 
give effect to that intention by replacing the 
old consecrated chapel through the consecw- 1 
tion of the new one, and that an action for a 
declaration that the chapel was held on trust I 


vice.'^j whether of the Church of England or 
otherwise, failed. Scttox r. Bowdex 

Tarwell L.J. 11913] 1 Ch. 518 ; 82 L. J. (Cli.) 
322 r 198 L. T. 637 ; 29 T. I. E. 262 

Parish Priest. 

See lEiSH Law— Charity. 

Trustee. * 

Cu-dodla/i trti.dee — Piddle Teastee Aot^ 190G 


Rules. 1912, r. 80. [IB. AI, 1012 QApril 27), 
pp. 173-17G.] 

By an indenture of Oct. 4, ISGG, it was 
declared that certain persons and others the 
trustees for the time being acting in the trusts 
of the deed should stantl po.ssessed of all 
' clouatioiLS and bequests which should be made 
to them for the benefit of any funds then or 
thereafter constituted by the authority or with 
tiie consent of the Wesle 3 'au Methodist Con- 
ference to promote the acquisition and erection, 
or relief or benefit of or in connection with 
chapels and other hereditameuis settled upon 
the trusts therein mentioned, or other like 
trusts, and of all donations and bequests for the 
benefit of, or in connection with, some particular 
propeidy, settled upon such or the like trusts as 
aforesaid, upon trust, as to all such donations 
and bequests as to or upon -which ^ any trust, 
charge or obligation was created or imposed by 
the donors or testators thereof, to apply such 
donation accordingly, and to apply the same for 
the benefit of one or more of the funds mentioned 
in the deed as the said Conference should from 
time to time direct. Another deed poll of Oct. ‘7, 
1910, confirmed and extended the former deed 
to all realty and personalty, and provided that 
the trustees should hold any realty or personalty 
of which they should be appointed custodian 
trustees upon and subject to the regulations 
prescribed by s. 4 of the Public Trustee Act, 
1906, and the rules and regulations thereunder. 
In Jiiij’', 1911, the Charity Coinmrs., in pur- 
suance of the Charitable Trusts Act, 1872, 
granted to the trustees of these deeds a 
certificate of incorporation under the above 
name. ^ 

The testator, who died in 1909. by his will 
gave to the trustees for the time being of the 
Wesleyan Methodist Chapel at Bampton Grange 
a legacy of 50/., to be invested and the income 
applied in keeping the chapel in repair. On 
Jan. 30, 1913, these trustees purported to appoint 
the deft, corporation to be custodian trustees of 
the investments representing the legacy ; and 
doubts having arisen whether they could be 
properly so appointed, the present summons was 
taken out for the determination of the question. 

The Public Trustee Act, 1906, s. 2, siih-s. 5, 
provides that Bhe Public Trustee shall not accept 
any trust exclusively for religious or charitable 
purposes, and^at nothing in the Act or the 
rules shall abrioge or affect the powers or duties 
of the official trustee of charity lands or official 
trustees of chailtable funds. Sect. 4, by suh-s. 1, 
provides that, subject to rules, the Public 

0 2 
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l^rnstee may, if he consents to act as such, he 
appointed to be custodian trustee of any trust ; 
and by sub-s. 3 provides that “ the provisions of 
this section shall apply in like manner as to the 
Public Trustee to any banking or insurance 
company or other body corporate entitled by 
rules cnade under this Act to act as custodian 
trustee, with power for such company or body 
corporate ” to charge certain fees. 

Sargant J. held — (1.) that the restrictions 
imposed on the* Public Trustee by s. 2 were 
personal to him and were not imported into s. 4 
so as to be applicable to the deft, corporation, 
nor were the powers or duties of the official 
trustees of charity funds in any way abridged 
or a:ffiected by the appointment ; (2.) that the 
appointment was properl^^ made by the 
appointors : and (3.) that the deft, corporation 
was such a body corporate as was referred to in 
r. 30 of the Public Trustee Pules, 1912, 
made under the Act. Ifi re Cheeey’s 
Teusts. PoBiivrsoi^ v. Teustees of Wesleyan 
Methodist Chapel Pueposes (Pegisteeed) 
Sargant J. [1913] W. N. S97 ; [1914] 
1 Ch. 83 j 30 T. L. P. 30 ; 58 S. J. 48 

CHABTEP — Municipality. 

See Canada — British Columbia. 

— Ship — Collision — Damage — Time charter — 
Sub-charter — Bailee — Claim for bill of 
lading freight. 

See Shipping— C ollision. 


CHAETEEPABTY—Shipping. 

See Shipping. 

CHATTEL MORTGrAOE — Damages for negligent 
sales of horses — Laws of Canada. 

See Canada — Alberta. 


CHECtUE. 


I Banker. 


“ CHILBEEH Gift to— Exclusion of illegiti- 
mate children — ^Will — Construction. ' 

See Will. 

CHOSE IH AOTIO'N --Assujnment -- Belt — 
Snffimency of notice to dcMur — Siijyrcme Court 
of Judicature Acf 1873 (3(3 37 Yict. c. 66), 

i‘5^5, 6. 

By s. 25, sub-s. 0, of the Supreme Court of 
Judicature Act, 1873, it is provided that “Any 
absolute assignment, by writing under the hand 
of the assignor .... of any debt .... of 
which express notice in writing shall have been 
given to the debtor .... shall be and be 
deemed to have been effectual in law .... to 
pass and transfer the legal right to such debt or 
chose in action from the date of such notice, and 
all legal and other remedies for the same ... 

On Dec. 5, 1907, the defendant owed the 
sum of 808L to one Dexham. ^n that day 
Derham by a deed of arrangement absolutely 
assigned to Denney and Gasquet (the trustees of 
the deed) all his personal prope^^. 

On April 8, 1908, the trustees’ solicitors 
wrote to the defendant saying that “ The trustees 
of the deed of arrangement da*ed the 5th of 
December, 1907, and executed by Mr. Walter 


CHOSE IH AXmO'E-^eoMinued, 

Derham, have instructed us to apply to jo% for 
an account showing all dealings between yourself 
and Mr. Walter Derham. The reason of this 
application is that there appears from Mr. 
Derham’s books to be a considerable debt due 
from you to him for money advanced.” 

On June 24, 1910, one Metcalfe was by 
deed appointed a new trustee of the deed of 
Dec. 5, 1907, in substitution for Gasquet, out no 
notice of this deed was given to the defendant. 
In an action brought by Denney, Gasquet, and 
Metcalfe to recover the debt of 808?. ffbi» the 
lidsfendaut : — » 

JSelif that the #?etter of April 8, 1908, 
constituted an express notice •in writing of the 
assignment erf the debt of 808?. within the 
meaning of the sub-sect., inasmuch as, 
although not worded with the precision of a 
formal notice, it indicated with sufficient 
certainty to the defendant that Derham had 
executed a deed which assigned to the then 
trustees the debt formerly due to him, and that 
the debt, when the amount was ascertained, must 
be paid to the trustees and not to Derham ; and 
the names of the assignees were sufficiently 
disclosed, as there was an express and accurate 
reference to the deed to which the trustees were 
parties. Denney, Gasquet, and Metcalfe v. 
Conklin - Atkin J. [1913] 3 K. B. 177 ; 

82 L. J. (K. B.) 963 ; 109 L. T. 414 
[1913] W. H. 191 ; 29 T. L. E. 598 

Landlord and tenant — 'U'aBC — Covenant to 
repair — Waste — Assiy/ment of right to damages 
— Construction — UnassignaUlity of right to 
damages for waste — Implied covenant hy tenant 
not to commit tvaste. 

A right of action for damages in the nature 
of waste being in respect of a tort is, on grounds 
of public policy, not capable of assignment. 

By a lease dated in 1906 certain business 
premises were demised to the pit, for a term of 
forty-one and a half years. The lease contained 
the usual covenants by the lessee to repair. The 
pit. took the lease as trustee for a co., and the 
CO. entered into occupation of the premises. On 
Mar, 19, 1909, a receiver and manager of the 
co.'s property was appointed in a debenture- 
holders’ action, and on Mar. 25, 1909, the co. 
went into voluntary liquidation. On May 2, 
1911, the CO. hy itswiiquidator and the receiver 
entered into an agreement with the deft, for the 
sale to him of the fixed plant and machinery of 
the business. By clause 14 of the agreement it 
was provided that the deft, was to be entitled to 
occupy the premises for the purpose of removing 
the plant and machinery until Sept. 29, 1911, 
upon certain conditions, one of which was that 
he was not to do anj? thing which, if clone by the 
lessee, would be a breach o? the covenants and 
conditions contained in the lease. It was also 
provided that the deft, was to make good to the 
satisfaction of the lessor all damages done in 
removing the tenant’s fixtures agreed to be sold. 
The agreement was approved by the Court in the 
debenture-holders’ action and the deft, was let 
into possession of the premises. Whilst in 
possession the deft, committed certain acts which 
were alleged to constitute waste. Upon his 
going out of possession on Sept. 29, 1911, the pit. 
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was let into possession, and by a deed dated 
Kov. 6, 1911, the co.’s interest in the premises 
was released to the pit., together with the benefit 
of clause 11 of the agreement of May 2, 1911, 
and the full power to enforce the oldigations 
under that clause 

Held^ upon the construction of the assign- 
mehtpjf hTov. 6, 1911, that it did not purport to 
assign to the pit. any right of action for tort in 
respect of waste, but only in respect, of breaches 
of coTej^nt. 

^eld^ also, that^if the assignment had piy;- 
ported to assign any such ^ghfc, the assignment' 
would have been^ invalid, inasmuch * as such a 
right is not assignable, according J:o the estab- 
lished rule which has not been changed. 

. Fitzroy v. Cme [1905] 2 Iv. B. 354. followed. 

Dictum of Lord Esher M.R. in Wiitliam v. 
Kershaw ^ (1885) 16 Q. B, D. 613, 616, that 
There is an implied covenant on the part 
of the tenant not to commit waste,” dissented 
from. 

Decision of Warrington J. (1912) 57 S. J. 27, 
affirmed. Defeies v. Milxe - ”C. A. [1913] 

1 Ch. 98 ; 82 L. J. (Ch.) 1 ; 

107 L. T. 593 

CIVIL COMMOTIOH. 

8e& INSCKAJTOB CBLATE GtLASS). 

CIVIL SERVICE — Rights of officer in the Civil 
Service on superannuation — Appeal 
from NewisSouth Wales. 

See SUPEEANNITATIOir. 

CLERGY. 

See Ecclesiastical Law. 

CLERGY BISCIPLIHE ACT, 1892, ss. 2, 12, 13. 
See Ecclesiastical Law. 

CLERGY BISCIPLIHE ACT RULES, 1892, rr. 
72, 95. 

See Ecclesiastical Law. 

CLUB — Koepulsion of member — No siifhelent 
notice of charge against member — Injunction. 

The pit. claimed an injunction restrain- 
ing the defts., representing the committee of 
a club to which the pit. belonged, from inter- 
fering with his enjoyment of the use and 
benefit of the club. 'IJhe committee had 
passed a resolution, in accordance with one of 
the rules, recommending the pit. to send in his 
resignation (which, if not complied with, would 
have been followed up by his expulsion) owing 
to his alleged disregard of the rules of the 
club : — ■ 

Ueld^ that the pit. was entitled to the in- 
junction claimed, as he had had no notice of the 
real reasons upon-* which the committee had 
acted in coming to the resolution in question, 
and thus had no opportunity of being heard 
thereon. D’Arcy v. Alamson - Warrington J. 

29 T. L. R. 867 ; 57 S. J. 391 

“ COAGHMAH ” — Inland Revenue — Male servants. 
See REVEHUE—Excise, 

COAL — Carrying for sale — Weights and measu^s 
— By-law — Delivery of coal previously ordered 
at office — Scales and weights in wagon — Weights 


f COAL — conthmed. 

and Measures Acf, 1889 (52 63 Fihf. e. 21j! 

s. 28. 

A local authority made a by-law under the 
Weights and Measures Act, 1889, that “ the 
person in charge of every vehicle carrying or 
bearing coal for sale shall carry therewith a 
weighing instrument of a form approved Ify the 
local authority together with correct weights.” 

A coal merchant’s carter carried from his 
master’s yard in a wagon for,^ delivery at the 
houses of two customers five sacks of coal which 
had been previously ordered by the customers, 
three sacks by one and two by the other at the 
coal office : — 

Held by Ridley and Pickford JJ. (Avory J. 
dubitanie'), that since the carter was carrying 
the coal in fulfilment of specific orders already 
given, he was not carrying it for sale within the 
meaning of the by-law, notwithstanding there 
had been no unconditional appropriation of 
specific coal to the customers. Huii^tikg r. 
Matthews - Biv. Ct. 11 L. G. B. 723 ; 23 
Cox, C. C. 444 ; 108 L. T. 1019 ; 77 J. P. 331 

Sale and delivery — Statute containing tem- 
porary and permanent provisions^Subseytmit 
statute continuing loliole Act for further term — 
Mistalie — 1 4*2 Will. 1, c. hiwvi., s. 52 — 1 4’ 2 
Viet. c. cLj s. 1. 

By s. 62 of 1 & 2 WiU. 4, c. Ixxvi., if a 
carman or driver of a cart laden with coals 
for sale or to be delivered to the purchaser 
thereof within the cities of London and West- 
minster or within a certain distance thereof 
shall not have placed in, on, or under his 
cart a perfect weighing machine, then such 
carman or driver and the seller of the coals 
shall be liable to a penalty. Other sections 
of the Act, suspending the rights of the Cor- 
poration of the City of London under certain 
charters and statutes and instead thereof 
giving them power to levy a fixed duty upon 
coals brought into London, were limited to a 
term of seven years from Dec. 31, 1838. By 
1 & 2 Viet. c. ci., after reciting that the term 
of seven years, during which the provisions 
of 1 & 2 Will. 4, c. Ixxvi., were thereby 
directed to continue in force, would expire on 
Dec. 31, 1838, it was enacted that ‘‘the said 
Act and all the .... provisions .... 
therein contained .... shall be and the same 
is and are hereby continued for the further 
term of seven years from December 31, 1838,” 
and aU the provisions in the said Act contained 
to take effect at the end of the term of seven 
years therein mentioned shall take effect as if 
the term of fourteen years had been inserted 
therein instead of the term of seven years. 

The Act of William IV. was continued by 
subsequent Acts down to 1889, when the 
London coal duties were abolished, and the 
Act was no longer continued. Upon an in- 
formation Titder s. 62 of 1 & 2 Will. 4, 
c. Ixxvi. , for delivering coal to a purchaser 
from a cart without having thereon a perfect 
weighing machitoe : — 

Eeld, that the Act, 1 & 2 Viet. c. ci., con- 
tinuing the ^ct of William lY. for the 
further term of seven years, and the subse- 
quent continuing Acts, must be read as refer- 
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COAL — continued, \ 

ring to those sections only of the Act which 
xpnld have expired, if they had not been con- 
tinued, and not to the whole Act, and that 
therefore s. 62, which did not require to be 
continued, was still in force, and that the 
inf oiination was rightly laid under it. Hough- 
ton 5. Eeae Brothees, Ld. Biv.Ct. [1913] 
2 K. B. 343 ; 82 L. J. (K. B.) 650 ; 11 L. G. E. 
731 ; 109 L. T. 177 ; [1913] W. K. 110 ; 77 
« J. P. 376 ; 29 T. I. R. 410 

COAL MINES. 

See Mines. 

COAL MINES ACT, 1911. 

See Mines— C oal Mines and Settled 
Land — I mprovements. 

COAL MINES (MINIMUM WAGE) ACT, 1912. 
See Mines — Coal Mines. 

CO-DEEENBANTS. 

See Costs — Defendants, Defamation 
— Privilege, and Discovery, 

CODICIL — Will — Construction. 

See Will. 

COLLIERIES. 

See Mines and Settled Land — 
Improvements. 

COLLISION. 

See Shipping — C ollision. 

— Nets of fishing vessel, Collision with — Con- 
struction of clause “Collision . . . . 
with ship or vessel.” 

See Insurance (MaFvIne)— C ollision. 

COLLISIONS AT SEA (REGULATIONS EOR 
PREVENTING), arts. 19, 11, 24. 

See Shipping — C ollision. 

C OLLU SION — D i vorce — Definition. 

See Divorce. 

COLONY — Colonial judgment — Defendant born 
in Colony — “ Subject ” of Colony — 
Defendant not resident or domiciled 
there — Enforceability of judgment. 

^ See Foreign Judgment. 

COLUMBIA (BRITISH)— Laws of. 

See Canada. 

COMMISSION — Agreement to give an option to 
purchase and also a commission on sale. 
See Vendor and Purchaser. 

OOMMIXTIO — Ship — Affreightment — Bill of 
lading — Liability for unmarked goods. 
See Shipping— Bill of Lading. 

COMMON — Rights of common — Ti'espass by 
commoner — Serious injury to wMte — Suit by 
fellow CO mmon er — Injunction. 

One commoner can maintain an action against 
a fellow commoner for wrongful^cts by which 
the former's right of common is destroyed or 
interfered with, or which unless stopped would 
grow into a legal right to the prejudice of the 
rights of common of the other commoners. 


COMMON— 

The defts., who were only entitled to have 
common of pasture for their cattle levant and 
couchant over the waste of the manor, were 
carting goods and refuse to and from their tene- 
ment over, and depositing refuse on, a part of 
the waste of the manor, and admittedly intended 
to acquire a right of way by prescription : — 

Held^ that they could be restrained in- 
junction at the suit of a fellow dbmmoner, and 
that he need not prove actual pecuniary damage. 
King t. Brown, Durant & Co. - Joyce J. 
^[1913] 2 Ch. 416 ; 82 L. J. rCh.) 548 ; 109T. T. 

69 ; [1913] W. N. 240 ; 29 T. L. B. 691 ; 

^ 67 S. J. 764 

•< 

Rights of comm on — Turbary — JEstovei^s — 
Nuisance — Abatement — Rxcessire tresjjass — 
Cutting down trees — Injunction — Damages. 

The commoners of a manor may abate a 
nuisance, which wholly excludes them from 
exercising their rights of common over the lord’s 
waste, without first resorting to the Courts for re- 
lief. But if the nuisance only amounts to a partial 
exclusion, a sufficiency of common being left for 
the exercise of common rights, the commoners 
ought not to take the law into their own hands : 
their proper remedy is to apply to the Courts for 
a declaration of their rights. This rule applies 
whether the right of common alleged to be 
infringed is for common of pasture, or of turbary, 
or of estovers. 

Where therefore tenants of a manor in asser- 
tion of a claim to common of turbary and of 
estovers over certain heath lands, alleged to be 
waste of the manor, entered on the heath lands 
and cut down trees, there being sufficient heath 
lands for the exercise of the rights claimed, 
if any : — 

Hedd., that the trespass was unjustifiable and 
that the lord was entitled to an injunction and 
damages. 

The principle of Sad grove v, Kirby (1795) 
6 T. R. 483, applied. Hope v . Osborne 
Neville J. [1913] 2 Ch. 349 ; 82 L. J. (Ch.) 457 ; 

11 L. G. R. 826 ; 109 L. T. 41 ; [1913] W. N. 

201 ; 77 J. P. 317 ; 29 T. L. R. 606 j 
67 S. J. 702 

COMMOTION, CIVIL. 

See iNSURASrcB (Plate Glass). 

COMPANY. 

Actio7i^ col, 73. 

Allotment^ col. 74. 

Arrangement^ Schenie of col. 74. 

Articles of Association^ col. 74. 

Assignment of Debts ^ col. 74. 

Auditoi'Sj col. 74. 

Charge^ col. 75. 

Crvminal Law^ col. 76. 

Debentures, eol. 76. 

^ Debts, col. 80. 

Director, col. 80, 

Guarantee. See Guarantee. 
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COMPANY — continued. 

Income Tax. See REVEi^UE. 

Insurance^ col, 82. 

Lease ^ col. 82. 

Meeting, col. 82. 

Memorandum, of Association. See 
below, Scares. 

. Milling. See Staxnaeies. 

Misfeasance, col. 81. 

Misi'epreseyitation. See below, Pro- 
spectns. 

Petition. See Bankruptcy — Act cf 
Bankru^^tcy. 

Poll. Sed Meeting. 

Principal and Agent. See Principal 
AND Agent. 

Private Compang. See Apportion- 
ment. 

Promoters, col. 85. 

Prospectus, col. 86. 

Proxy. See Meeting. 

Receiver. See Debentures. 

Reconstruction, col. 87. 

Reduction of Capital, col, 87. 

Reorganization of Capital, col. 88. 

Sale, col. 88. 

Scheme of Arrangement, col. 88. 

Shares, col. 88. 

Stannaries. See Stannaries. 

Tramioay. See Tramway. 

Transfer of Business, col. 93. 

ZJndevwriting , col. 93. 

Will. See Apportionment. 

Winding'Up. See Company — Wind- 

ING-UP. 

Action. 

PaHies — Action brought in name of company 
without a uthor it y — Stay — Costs. 

The deft, and 0. were the sole directors 
of and holders of an equal number of shares 
in the pit. co. 0. alleged that the deft, as a 
director was doing sometiilng which was in^ 
jurious to the co., and therefore an action was 
brought against him in the name of the co., 
at the instance of 0., asking for his remoTal 
from the office of director, and in the alter- j 
native for an injunction restraining him from j 
dealing with or so conducting the co.’s busi- 
ness as to injure or jeopardize its goodwill. 
There had been no resolution of the co. or 
directors authorizing the bringing of the 
action, and from the constitution of the board 
it was known that no authority could be 
obtained •: — 

Held, on motion by the deft., that the 
name of the co. should be struck out as pits., 
and that the action should be stayed, and, 
further, that the pits.’ solicitors should be 
ordered to pay the costs of the action. We^t 
End Hotels Syndicate, Ld. u. Bayer 

Warrington J. 29 T. I. B. 92 


COMPANY — conti n ue(f. 

Allotment. ^ 

See below, Director — Prospectus — 
Shares. 

Arrangement, Scheme of. 

See below, Reduction of Capital, Slmres 
and Company — Winding-up — Ee- 
construction. 

Articles of Associal^on. 

See below, Director and Company — 

• Winding- UP — Contributories, List 

of, and Preferential Claims. 

Assignment of Debts. 

Mortgage or charge — Assignment of debt — 
Companies (^Consolidation') Act, 1908 (8 Bdiv. 7, 
G. 69), 5. 93. 

A limited co., in consideration of an ad- 
vance from their bankers, executed an assign- 
ment which, after reciting that the co. were 
entitled to 80Z. 7s. from the deft., that it had 
been agreed that that debt should be assigned 
to the bankers, and that by a letter of even 
date the deft, had been directed by the co. to 
pay the debt in question to the bankers, 
assigned unto the bankers so much of the 
deft.’s debt “ as may be necessary to indem- 
nify the assignees ” for the amount advanced 
by them to the co. After executing that deed 
the CO. wrote to the deft, requesting him to 
pay the debt due to them to the bankers. A 
few days later the co. went into voluntary 
liquidation. The assignment to the bankers 
was not registered. The liquidator claimed 
to recover the debt from the deft., but the deft, 
insisted upon paying the debt to the bankers : — 

Held, that the liquidator was entitled to 
recover, inasmuch as by s. 93 of the Companies 
(Consolidation) Act, 1908, the unregistered 
assignment was void as against him. 

It is impossible for the parties to a trans- 
action by way of mortgage or charge to alter 
the effect of s. 93 of the Companies (Con- 
solidation) Act, 1908, by adopting a form 
which does not accord with the real transac- 
tion between them. Saunderson & Co. -y. 
Clare - - - Lush J. 29 T. L. E 579 

Charge on book debts — Companies (Consolida- 
tion) Act, 1908 (8 Bdw. 7, c. 69), 5 . 93. 

Ladenburg &; Co. r. Goodwin, Ferreira 
^ Co., Ld. - Pickford J. [1912] 3 K. B. 

275 ; 81 L. J. (K. B.) 1174 ; 18 Com. Gas. 16 ; 

19 Mans. 383 ; 28 T. L. E. 541 ; 56 S. J. 722 

See below, Charge. 

Auditors. 

Duties — Legal knowledge — Balance sheet — 
Ultra vires payments. 

MisfeasaA^e summons. 

On May 7, 1912, the liquidator of the co. 
issued this summons against the directors, 
Myring Lembifee and Vanderpiimp (since de- 
ceased), and the auditors, claiming damages for 
various acts o^nisfeasance. 

The summons as against Lembcke was dis- 
missed on the ground of diplomatic privilege 
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COMPANY (Atiditors) — cEntmuedi. [ 

^([1913] W. H. 329), and a consent judgment for 
an agreed sum was taken against Myring. 

Vanderpnmp’s estate was not represented. 

The case against the auditors was that in 
breach of their duties under the Companies Act, 

1907 (7 Edw. 7, c. 50), s. 19, and the Companies 
(Coifsolidation) Act, 1908 (8 Edw, 7, c. 69), 
s. 113, they had passed balance sheets containing ^ 
(inter alia) (a) payments for commission for 
placing shai’es, ajad Q)) payments to the solicitor, 
\’'anderpump, for costs of incorporation and 
subsequent costs without calling attention {a) to 
the fact that the payment of commission 

not authorized by the articles, namely, Table A 
(1906), and was therefore illegal under the 
Companies Act, 1900 (63 & 64 Viet. c. 48), s. 8, 
and the Companies Act, 1907, s. 8, and (&) that 
the solicitor being a director could not charge 
profit costs. 

Astbury J. said that auditors were bound to 
make themselves acquainted with their duties 
under the co.’s articles and under the Companies 
Acts for the time being in force, and if damage 
resulted from the balance sheets not shewing the 
true financial condition of the co. the onus was 
on the auditors to shew it was not caused by any 
breach of their duty : Bpaolman v. Bmm (1868) 
L. R. 3 H. L. 171, 236 ; Leeds Estate Building 
and Investment Co, v. Bhejiherd (1887) 36 Ch. H. 
787, 802 ; In re London and General Banlt 
{No. 2) [1895] 2 Ch. 673, 682-85 ; Inre Kingston 
CoUon Mill Co. {No. 2) [1896] 2 Ch. 279, 284, 
287 ; Thomas v. Bemiport Corporation T1900] 

• 1 Q. B. 16, 21. 

On the facts his Lordship was not satisfied 
that the auditors failed in their duty in passing 
the commission in their first balance sheet or in 
passing the same entry in their second balance 
sheet after the question had been raised and the 
first balance sheet approved by the shareholders, 
or that any damage had resulted. 

The question as to the profit costs was more 
doubtful, but having regard to the entries in the 
minutes, and the fact that Vanderpump was not 
appointed a director until three months after 
incorporation, and to the question as to how far 
the auditors were bound to ascertain that in 
this co. there was no power for a director to 
contract with the co., and to appreciate that his 
pfl»ofit costs were therefore unauthorized, his 
Lordship thought he ought not to make the 
auditors responsible for these amounts. 

He was not satisfied that the shareholders 
would have taken any proceedings against the 
directors under this head even if the point had 
been expressly placed before them, failing which 
no damage would have resulted from the auditors’ 
action. 

The summons would be dismissed, but, in the 
circumstances, without costs. In re Republic 
OP Bolivia Explobatiok Syisdicatb, Ld. 

Astbury J. [1913] W. N, 358 j ^ T. L. R. 146 

Charge. 

Creation of charge — Charge ly deposit — 
Registration — Conipmiws {ConsolidatiorC 

1908 (8 Edw. 7, o. 69), s. 93. ^ 

The date of the creation of a mortgage or 
charge by a co. (within twenty-one days after 


COMPAFY (Charge) — continued. 
which registration is required by s. 93 5f the 
Companies (Consolidation) Act, 1908) is the date 
when the instrument of mortgage or charge is 
executed and not the date when any money is 
subsequently advanced on it. 

In Sept., 1910, a co. deposited with a bank 
certain title deeds of landed property, and a 
sealed but undated memorandum of chai-ge to 
secure future advances, which w<^re from time 
to time subsequently made by the bank. On 
June 14, 1911, the manager of the bank filled 
in that date, and on July 3, 1911, the menforan- 
(fam wms, for the first timef registered with the 
Registrar of Joint €fcock Companies. The co. 
subsequently went into windirfg-up : — 

Held^ that the transaction was void, as a 
security, against the liquidator and creditors of 
the co., for want of registration in due limb 
under s. 93 of the Act. Esbeeger & Son, Ld. 
V. Capital and Counties Bank - Sargant J. 

[1913] 2 Ch. 366 ; 82 L. J. (Ch.) 576 ; 

109 L, T. 140 

See above, Assignment of Bebts. 

Criminal Law. 

— Indictment against. 

See London — Fuisance. 

— Prosecution of for breach of Factory Acts. 

See Faotoey and Woekshop. 

DehentureK 

Assets^ Distribution^ col. 76. 

Insurance. See Insueance — Mort- 
gage. 

Priority. See Moetgage. 

Beceiver.) col. 77. 

Bsdemptm^ col. 78. 

Registration., col. 79. 

Sale^ col. 79, 

Assets, Distri b ution. 

Floating charge — Pari jmssu — Interest paid 
to some holders down to a later date than to others 

— Distribution of assets in debentureAiolder'' s 
action — Claim by other holders to be paid 
difference in interest in full. 

Appeal from a detision of Sargant J., [1913] 
lCh.499. 

This was a debenture-holder’s action in 
which under the usual order the property had 
been sold, the proceeds of sale being insufficient 
for payment in full of the principal and interest 
secured by the debentures. 

The debentures were all of one series and 
there was no trust deed. By each debenture the 
co. covenanted to pay the r?gistered holder liis 
principal and interest. It was provided that the 
debentures were all to rank pari passu as a first 
charge on the property charged without any 
preference or priority over one another, and such 
charge was to be a floating security. 

Some of the debenture-holders had been paid 
interest by the co, while carrying on its business 
asta going concern down to a later date than 
others, and the question now raised was whether 
the latter were entitled to be paid in full out of 
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GOM^ISY (l)ehentuTe8)—eo/dimieS, 
the assets the difference between the amount of 
interest received by them and the amount re- 
ceived by the debenture-holders who had been 
paid interest down to a later date before making 
any further division of the assets. 

Sargant J. held that the debenture-holders 
who^iad received less interest than the others 
wereli4»t entitled to have the assets applied in 
equalizing the amount of interest before any 
further distribution was made. 

Debenture-holders who had received less 
interest than the others appealed. • 

The C- A. affirmed the d^ision of Sargant J., 
and dismissed the appeal. I/i re MiDLAirD Ex- 
PBESS, Ld., Peaeson r. The Co. -^C. A. [1913] 

W. N. 306 ; [1914] 1 Ch. 41 ; 

30 T. L. E. 38 j 58 S. J, 47 

— Ee-insurance — Contract of indemnity — Liqui- 

dation — Scheme of arrangement — Limit 
of liability of re-insurer. 

See Iits USANCE (Mortgage). 

Priority, 

— Debenture — Priority — Construction — Float- 

ing charge — Specific mortgage subject 
to provisions of first security. 

See Mortgage — Priority. 

Receiver. 

Appointment. 

Jeopardy — Meaning of. 

Where a co. is not being pressed or threatened 
by outside creditors, and there is no risk of its 
assets being seized on their behalf, the mere fact 
that the security of the debenture-holders is very 
inadequate is not a sufficient reason for appoint- 
ing a receiver on the ground of jeopardy. 

1)1 re Yictoida Steamboats^ Ld. [1897] 1 Ch. 
158, distinguished. In re New York Taxicab 
Co. Skquin V. The Co. - Swinfen Eady J. 

[1913] 1 Ch. 1 ; 82 L. J. (Ch.) 41 ; 19 Mans. 

389 ; 107 L. T. 813 

Reserve fund — Proposed distribution amongst 
shareholders — Xo default under debentures — 
Jeo pa rdy — Reaei ver. 

In 1888 a co. under the powers of its memo- 
randum and articles of association acquired 
certain mines, and created a debenture issue of 
80,000L which was a floating charge in common 
form protected by the usual trust deed. In 1912 
the mines were worked out ; the land, plant and 
machinery at the mines were worthless ; the 
co.’s issued share capital was exhausted ; and 
practically its only asset w^as a reserve fund of 
10,000L, representing accumulated profits, which 
the co. proposed to ilistribute amongst its share- 
holders. 

The debenture interest had been regularly 
paid, and no event had happened which either 
under the provisions of the debentures or of the 
trust deed entitled the debenture-holders to 
enforce their security :~ 

Held^ that the case came within the principle 
of jeopardy, and that the debenture-holders weje 
entitled to have a receiver appointed. 

In re Xew York Tatricab Co. [1913] 1 Ch. 1, 
distinguished. In re Tilt Cove Copper Co., 


■ COMPANY (Debentures)— , 
Ld. Trustees, Executors, and Securities 
Insurance Corporation, Ld. v. The Co. 
Neville J. [19131 2 Ch. 588 ; 82 L. J. (Ch.) 545 ; 
109 L. T. 138 ; [1913] W. N. 242 ; 57 S. J. 773 

Liability. ^ 

Appointment by debenture-holders — Xotioe of 
preferential claim. — Subsequent juiymeyits to 
ordinary creditors in carin/mg on business — Loss 
of assets — Liability to preferBitial creditor — 
Companies ^Consolidation) Acty 1908 (8 Rdw. 7, 
69), .9. 107. 

A receiver and manager appointed by deben- 
ture-holders, who, after notice of any claim that 
is preferential under s. 107 of the Companies 
(Consolidation) Act, 1908, pays away the com- 
pany’s assets to ordinary creditors in the process 
of canying on the company’s business without 
making or attempting to make any provision for 
that preferential claim, is guilty of a breach of 
that section and is liable in damages accordingly. 
Woods r. Winskill - - Astbury J, 

[1913] 2 Ch. 303 ; 82 L. J. (Cli.) 447 ; [1913] 
W. C. & Ins. E. 558 ; 109 X. T. 399 ; 

57 S. J. 740 

Refit. 

In Sept., 1912, P. and the co. entered into 
an agreement for the tenancy by the latter of a - 
shop for a term of three years at a rent of 501. a 
year. In 1912 the present action was brought by 
a debeniure-holder of the co. On Nov. 22, 
1912, the Court appointed a receiver of ^the 
assets charged. The receiver entered^ into 
possession of the shop and paid the quaider’s rent 
due at Christmas, and P. now applied that he 
should be ordered to pay, out of the proceeds of 
the sale of the assets, including the co.’s interest 
in the shop (but not personally), the quarter’s 
rent due at Lady Day. Half of this rent was in 
respect of the time when the receiver was in 
beneficial occupation of the shop. In Feb., 1913, 
he had contracted to sell the assets, including 
the tenancy, and this contract had been approved 
by the Court. 

Rand v. Rloio [1901] 2 Ch. 721, referred to. 

Sargant J. held that there was no privity of 
estate or obligation between the debenture- 
holders or the receiver with the landlord, and 
dismissed the application with costs. » 

Bay V. Swedish and Xorwegian Ry. Co. 
(1892) 8 T. L. E. 775, followed. In re J. W. 
Abbott & Co. Abbott v. J, W. Abbott & 
Co. - - - Sargant J.[. .918] W.N. 284; 

30 T. X. E. 18 

Redemption. 

Windifig-up — Prmcipal immediately payable 
— Payment off — Mnforcing right to redeem. 

Where the prmcipal moneys secured by 
debentures have become immediately payable 
according to a condition indorsed on the deben- 
tures, on th3 ground that an order has been 
made for the winding up of the co., the co. or 
the guarantors of the loan are entitled to re- 
deem the security, and the debenture-holders 
have no option to refuse payment, unless the 
debenture itseff so provides. 

In TO General Motor Cab Co. (56 S. J. 
573) explained. Consolidatsd Goldfields 
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COMPANY (Debentures) — hontmued, ^ ] 

5p South Afeica v. Simmee & Jack East, 
Ld. - Swinfeu Eady J. 82 L. J. (Cli.) 214 ; 

20 Mans. 142 ; 108 L. T. 488 ; [1913] 
W. N.41; 57 S. J. 358 

Registration. 

^tension of time — Coon^panies Act, 1900 (63 
c§' 64: Hot. c. 48), ss. 14, 15 — Companies (^Consoli- 
datiOTi) Act, 1908 (8 Rdw. 7, c. 69), s, 286 — Inter- 
pretation Act, 1^89 (52 53 Viet. c. 63), s. 38, 

suh-s. 2. 

Sect. 15 ol the Companies Act, 1900, em-^, 
powered the Court to extend the time for the 
registration of debentures in certain cases. 
Sect. 286 of the Companies (Consolidation) 
Act, 1908, repealed the Companies Act, 
1900 

Held, that the right given by s. 15 of 
the Act of 1900 to apply to the Court for an 
extension of time was preserved, notwithstand- 
ing the repeal of that Act, by the operation of 
s. 38, sub-s. 2, of the Interpretation Act, 1889. 
In re Lush & Co. - Farwelll.J. 1081 T. 460 ; 

[1913] W. N. 39 ; 57 S. J. 341 

Trust deed — Registration — Deed securing 
tonus to allottees of debenture stock — Companies 
Act, 1900 (63 4* 64 Viet, c. 4s), s. 14, siib-s, 1. 

* In order to give additional benefits to the 
allottees of an issue of its debenture stock, a 
CO. also issued “ bonus certificates ” to them 
secured by a trust deed. 

The trust deed recited that the co. was 
negotiating an arrangement for certain deal- 
ings in land, and by clause 1 the co. cove- 
nanted to pay the trustees one-fourth of all j 
profits therefrom not exceeding the nominal 
amount of debenture stock issued. Clause 2 
provided that meanwhile one-fourth of all i 
such profits in each year should be paid to I 
the tr.istees before Sept. 30 following with | 
interest thereon in default; and by clause 4 
the co. charged all its rights and interests 
both present and future under or by virtue 
of such arrangement, and all profits from time 
to time received or derived therefrom, with 
the payment of ail moneys from time to time 
payable under clauses 1 and 2, and as a 
security for the due performance by the co. 
ctf all the obligations imposed upon it by that 
deed. Clause 5 provided for the issue of bonus 
certificates to the allottees of stock and for 
transfers and dealings therewith : — 

Held, that the trust deed constituted ■ a 
mortgage or charge for the purpose of securing 
an issue of debentures, and was also a floating 
charge on the undertaking or property of the 
co., and therefore required registration under 
the Companies Act, 1900, s 14, sub-s. 1 {a), (d). 
Hoaeb V. British Columbia Pevelopmeistt 
AssooiATlOisr - Keville J. 107 L. T. 602 : 

[19J2] W. N 235 

Sale. 

Trust deed — Power of modi fication — Majority 
of debenfuTP-hidders — JDebe.ntu^s payable pari 
passu — Resolution sanctioning sale by company 
of all its assets and division amongst debenture- 
holders accepting lowest price — Inmlidity. 

Debentures were issued under a trust deed 


COMPACT (Debentures) — continued, 
providing for their payment pari passu. The 
provisions of the trust deed might be modified by 
a resolution passed by a three-fourths majority 
of the debenture-holders in general meeting : — 

Held, that it was not competent for such a 
majority to sanction a sale by the co. of 
all its assets and a division of the proceeds not 
rateably amongst all the debenture-hold 0 ?sV hut 
amongst those willing to accept t& lowest price 
for their debentures. In re New York Taxi- 
cab Co. Sequin v. The Co. ^ ^ 

^Swinfen Eady J. [1913] 1 ph. 1 ; 82 L. J. (Ch.) 

41 ; ^ Mans. 389 ; 107 L. T. 813 

Debts. ^ 

r 

See above, Assignment of Debts and 
Charge. 

Director. 

Appointment — Articles of association — Board 
of directors — Powers — Managing director — 
Poioer to revoke appolntmemt. 

The articles of association of the deft. co. 
provided that the board of directors might 
appoint a managing director for such period 
as they deemed fit, and might revoke the ap- 
pointment. The board appointed the pit. to 
be managing director upon the terms of an 
agreement which provided that he should 
hold the ofiSce so long as he should remain a 
director of the co. and retain his due qualifica- 
tion and eflSciently pexfornr the duties of the 
office. Subsequently, while the pit. was still 
fulfilling the conditions of the agreement, the 
board revoked the appointment. The pit. sued 
the co. for damages for breach of agree- 
ment : — 

Held, that the articles of association did 
not empower the board to revoke the appoint- 
ment at will, but for good cause only, and 
that the pit. was entitlSi to recover damages 
against the co. 

Bluett V. Stutchhurys, Ld, (1908) 24 T. 
L. R. 469, distinguished. Nelson v. James 
Nelson & Sons, Ld . - - Seruttou J. 

[1913] 2 K. B. 471 ; 82 L. J. (K B.) 827 ; 

20 Mans. 161 ; 108 L. T. 719; [1913] W. N. 

130 ; 29 T. I. R. 461 ; 67 S. J. 601 

Appointment — Articles of association — 
— Power to appoint directors —ConcuoTent power 
of company — Prescribed maximum number — 
Foreign company shareholder — Proxy — Ultra 
ewes — Chairman — One poll 07i separate resolu- 
tions — Companies (^Consolidation) Act, 1908 
(8 m.w, 7, 69), 55. 68, 285. 

The articles of association of an English 
CO. in which an American co. held a majority 
of shares provided that oceual vacancies in 
the office of director might be filled up by the 
board, and that the directors might appoint 
additional directors up to the prescribed 
maximum, which was seven. The articles also 
provided for votes being given either per- 
sonally ox by proxy appointed in writing or 
under the common seal of a corporation. Only 
persons entitled to vote at any general meet- 
ing were to act as proxies, except that a co. 
which was a member might by proxy authorize 
a representative to act at meetings for them. 
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COMPANY (Director) — mitinmd. 

H. I*. R., vice-president of the American co., 
who held a power of attorney from that co.,, 
issued a requisition and notice for an extra- 
ordinary general meeting of the shareholders 
of the English co., at which he was chairman, 
and voted as proxy, and which meeting, on a 
poll, purported to pass two resolutions increas- 
in^tjie number of directors to sixteen and 
electing -additional directors : — 

Eeldf in an action by the English co., 
that t2^e express power vested in the board of 
appointing additional directors excluded any 
implied concurrent power to the same effecf^ii? 
the co. which had by j^s constitution dele- 
gated to the members of the board for the 
time being the sole right of appointing addi- 
tional directors. An interim injunction was 
granted against the defts. restraining them 
from acting as directors of the English co. 

Eeld^ further, that the questions of 
H. P. E.’s right to act as chairman and to 
vote stood on the same footing, and the ex- 
ception in the articles practicaUy reproducing 
s. 68 of the Company’s (Consolidation) Act, 
1908, the word “ company ” had the meaning 
assigned to it by s. 385 of the same Act and 
was limited to a co. within the meaning of the 
latter section. The words corporation ” and 
“ company were not interchangeable, and 
H. P. R. was not qualified to attend the meet- 
ing. 

When two resolutions before a meeting 
have been separately voted upon and a poll 
has been demanded, a separate poll must be 
directed to be taken on each resolution. Bl.4IB 
Open Hearth Furnace Co., Ld. v. Reigart 
Eve J. 108 L. T. 665 ; 29 T. L. R. 449 ; 

67 S. J. 500 

Appointment — Light rcbilimg — Board of 
Trade Order — Meaning of share capital '^ — 
Directors without qualification — Allotment 'by 
directors so appointed — Validity — Comj)anies 
Clauses Consolidation Act^ 1845 (8 9 Viet, 

e. 16), ss, 85, 89, 92, 99. 

A Board of Trade Order incorporating a light 
ry. co. nominated three persons as the first 
directors and required them to make a further 
nomination. The first directors did not do so, 
and the co. resolved that the number be reduced 
to three. The validity of this resolution 
depended on whether the words “share capital” 
in s. 6 of the Order meant “ issued capital or 
“ authorized capital.” Subsequently two of the 
directors retired. The remaining director filled | 
the vacancies by appointing two persons as 
directors. Neither of these persons had the 
necessary sha-re qualification, and one of them 
was not a shar^older. Later on, at the same 
meeting, these three directors allotted the 
necessary qualifying shares to the two new 
directors in the bona fide belief that they were i 
entitled to do so : — 

Held (1.), that in s. 6 of the Order the context 
shewed that “share capital” meant “issued 
capital,” and therefore the resolution reducing 
the number of directors was valid ; (2.) that 
though the single remaining director had '^ower 
under ss. 89 and 92 of the Companies Clauses 
Consolidation Act, 1845, to appoint two new 


COMPANY (Birectof) — eon-finued, 
directors, yet as they only subsequently acquired 
the necessary qualification, their appointment 
was invalid ; and (3.) that the allotment bj^ a 
board of three directors of whom two were 
in validly appointed was a good allotment under 
s. 99 of the same Act. Channel Collieries 
Trusts, Ld, and Others v, Dovem, St. 
Margaret’s, and Martin Mii.l Light Ry. 
Co. - - Sargant J. 30 T. L. R. 156 

Disqualification — Articles^ of Association — 

“ Concerned in or qiartlelpates In the profits of 
any contract with the conipa}iy ‘'" — Com j>a. ‘lies 
Act, 1862 (25 26 Vlct c. 89), Sehed, Z, Table A, 

clause 57 — Companies {ConsoUdatmi) Act, 1008 
(8 Edw. 7, c. 69), Sched, Table A. clause 77 (e). 

Where a director wa.s under the articles of 
I association of a co. to be disqualified from 
acting as such, if he was concerned in or 
participated in the profits of any contract 
with the co. : — 

Eeld, that the director was disqualified 
where he had been proved to have been con- 
cerned in the contract with the co., and ac- 
I cordingly it was not necessary to determine 
whether he had participated in the profits of 
such contract or not. Star Steam Laundry 
Co. V. Dukas . . . Farweil L.J. 

108 I. T. 367; [1913] W. N. 39; 20 
T. L: R. 269 ; 67 S. J. 399 « 

Gruarantee. 

— Indemnity— Guarantee of debt of a company 

— Debenture of company held by 
guarantor— Statute of Frauds. 

See Guarantee. 

Income Tax. 

— Servant of limited company — Head office of 

“ department,” 

See Revenue — Income Tax. 

Insurance. 

— Insurance company. 

See below, Transfer of Business, 
Company — Winding-up — Contri- 
butories, list of, and Revenue — 
Income Tax. 

— Insurance of mortgage owned by a company 

Insured company in liquidation — PcJwer 
of liquidator to assign. 

See Insurance (Mortgage). 

Lease. 

Lease by company of all its propeity — Intra 
vires — Power of majority of shareholders to 
approve lease — Minority bound in absence of 
fraud — Dominio?i Statute, 1900 (63 64 Viet. 

0 . 98), 5.1 (a) — Construotio7i — Appeal from 
Quebec, 

Dominion Cotton Mills Co. and Others 
V, Amyoti^nd Others - - P. C. [19121 

A. C. 546 ; 81 L. J. (P. C.) 233 ; 19 Mans. 

363 ; 106 L. T. 934 ; 28 T. L. R. 467 

^ Meeting. ^ 

Poll — Adjouryvnient ad hoc — Proxif^s to be 
lodged fomy-eight hours before meeting “ or 
adjourned meting ” — Poll fixed for future dale 
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COMPANY (Meeting) — oonWiued, 

-r-JVb adjournment of meeting — Validity of 
2)ro,vies lodged forty -eight hours before poll. 

A poll demanded at a co. meeting was 
directed to be taken at a future date, but tbe 
meeting itself was not adjourned : — 

Held, that the mere postponement of the 
poll Tjras not an adjournment ad hoc of the 
meeting within the meaning of an article 
allowing the lodgment of proxies forty-eight 
hours before a meeting “ or adjourned meet- 
ing,” but the ordinal meeting continued for 
the purpose of the poll, and no fresh proxies 
could be lodged. 

Eeg. V. Wimbledon Local Board (1882) 8 
Q, B. D. 459, 462, 464, 465, followed. Shaw 
2 J. Tati Oofoessions, Ld. - Swinfen Eady J. 

[1913] 1 Ch. 292 ; 82 h. J. (Ch.) 159 ; 20 
Mans. 104 ; 108 L. T, m ; [1913] W. N. 

26 ; 29 T. L. E. 261 ; 67 S. J. 322 

Proxy — Ai'tioles of Association — Appointment 
hy corgm'ation — Common seal — Foreign company 
having no seal — Validity. 

This was a motion by the pit. co. to restrain 
th® deft. CO. and certain of their directors from 
excluding three persons from any meeting of 
directors of the deft, co., or interfering with 
them in the exercise of their duties as directors. 

The question was whether a resolution sub- 
^ mitted to the annual general meeting of the deft. 
CO., appointing these three persons as directors, 
had been properly rejected, and this depended 
on whether certain votes had been properly 
rejected. 

It was objected by the pits., first, that certain 
votes given by a proxy who was not himself a 
member of the co. were improperly admitted, 
since by the articles only members of the co. 
were entitled to act as proxies for other members. 
No objection was taken at the time on this 
ground, and article 73 of the deft, co.’s articles 
provided, “ No objection shall be made to the 
validity of any vote except at the meeting or poll 
at which such vote shall be tendered, and every 
vote not disallowed at such meeting or poll, and 
whether given personally or by proxy, shall be 
deemed valid for all purposes whatsoever.” 

The second objection was that a vote given 
b.y a person under a resolution passed by the 
directors of an English co. to act as its repre- 
sentative, under s. 68 of the Companies (Con- 
solidation) Act, 1908, was invalid because a 
copy only of the resolution had been produced. 

The third objection was that votes given on 
behalf of the pit. co. by their attorney, under a 
power of attorney, executed by two directors of 
the pit. co., empowering him to vote and appoint 
proxies, had been improperly rejected, their 
attorney, acting under this power of attorney, 
having in fact appointed himself proxy. The 
pit. CO. was incorporated under South African 
law and had no common seal. These votes were 
rejected at the meeting, on the groun^ that the 
form of proxy did not comply with ^article 75 
of deft, co.’s articles of association, which 
provided that “ the instrument i^pointing a 
r proxy shall be in writing under the hand of the 
appointor or his attorney duly authorised in that 
behalf, or, if such appointer is a Corporation, 
under its common seal.” 


COMPANY (Meeting) — continued. 

Sargant J. held that the two first objections 
failed, but that the third objection must succeed. 
The law of England, no doubt, required a corpo- 
ration aggregate to have a common seal, but 
that law did not affect foreign corporations, 
and in his opinion Article 75 must be read as 
applying only to corporations in this country and 
not so as practically to disfranchise a f^rCSgn 
corporation which was a shareholder but had no 
common seal, and was not required to have one. 
These votes were therefore improperly rejected, 
and the result was that the resolution w^astiuly 
parsed and the pits, were eiTdtled to the relief 
they claimed. OoLOfTiAL Gold Reef, Ld. v. 
Feee State Rand, Ld. Sargant J. [1913] 

W. N. 828 : 30 T. I. E. 88; 68 S. L 173 

Memorandum of Association. 

See below, Shares. 

Mining. 

See Staffaeies. 

Misfeasance. 

Winding-up — Companies (^Consolidation') 
Acf 1908 (8 Fdio. 7, c. 69), s. 2Xb~— Company 
purchasing its own shares — Compromise of 
managing director's claims — TJlti'a vires — Loss 
to company ^Breach of trust — Statute of Limita- 
tions — ConversUm—lrustee Act^ 1888 (51 4' 
Vlct. 0. 59), s. 8, suh-s. 1. 

The misfeasance section (2-16) of the Com- 
panies (Consolidation) Act, 1908, creates no 
new right, and only provides, as did s. 166 of 
the Companies Act, 1862, a summary pro- 
cedure for enforcing against directors or other 
officers of a co. liability for breach of trust 
or other misconduct which, prior to the Act, 
might have been enforced by action ; and to 
bring a case within the section it is essential 
to shew that pecuniary loss resulted to the co. 
from the acts or defaults constituting the 
alleged misfeasance. In re Canadian Land 
Reclavming and Colonizing Co.^ Coventry and 
Dixon's Case (1880) 14 Ch. D. 660, 668, followed, 
Caveyidish Bentinch v. Fenn (1887) 12 App. Gas. 
652, applied. 

It is ultra vires for a co. to purchase its 
own shares, or to advance capital of the co. to 
a director to do so. Trevor v. Whitworth 
(1887) 12 App. Cas. 409, applied. 

A bona fide compromise of reasonable 
claims made by a managing director against 
the co., by payment of a sum of money out of 
capital of the co., is not illegal. 

Where a policy-holder surrendered' his 
policy to the insurance co. on the terms that 
the amount paid to him for the surrender 
should be invested in shares or the co. : — 

Held by Palles C.B. (affirming the decision 
of Barton J.), that this was a conversion 
within s. 8, sub-s. 1, of the Trustee Act of 
1888, which would prevent the policy-holder, 
a director, from setting up the Statute of 
Limitations as a defence. 

A bona fide transaction with a co. im- 
peackable only on the ground of being ultra 
vires will be set aside only on the terms that 
both parties be restored to their original 



( 85 ) 


DIGBS:r OF CASES. 


( 86 ) 


A2^ Y (Misfeasance) — cont in ned. 
rights. In re Companies (Consolidation) 
Act, 1908, and The Ieish Feovident Assub- 
ANOE Co., Ld., and Johanna Bbadley 

C. A. (Ir.) [1913] 1 1. B. 352 

- Misrepresentation. 

^ See below, Prospectus. 

Petition. 

See Bankruptcy — Act of Bankruptcy. 

' Poll. 

See Meeting. , ^ » 

Principal and Agent. 

— Money borrowed bj^ managing director of a 
company on its behalf — Absence of 
authority to borrow. 

See Principal and Ag-ent. 

Private Company. 

See xlPPORTIONMBNT. 

Promoters. 

Purchase ly 'promoter to resell to company — 
Fidnciary positio/i of promoter — General eqvit- \ 
able obligations to company — Xo grower to modify 
by artloles — Registration as private company — 
Intention to bring in cash shareholders — Contract 
for sale (f lease to compang — Xo binding agree- 
ment for lease — Right of company to rescission — 
Contract not apportionable. 

Whether promoters are acquiring any asset 
as trustees for a co. or intended co. is a question 
of fact. If the intention throughout is that they 
are to sell to the co., at a profit, the assets which 
they are acquiring, the natural inference is that 
they are not intending to be trustees for the co., 
but vendors only ; and the fiduciaiy duties in- 
volved in that relationship are distinct from those 
of ordinary out-and-out trusteeship. 

Statement of the law on this point in 
Palmer’s Company Precedents (10th ed.), vol. i. 
p. 11 8, disapproved. 

Promoters cannot avoid the general equitable 
obligations recognized and enforced in Erlang er 
Y. Sombrero Phosphate Co. (1878) 3 App. Gas. 
1218, by provisions inserted in the articles of 
association ; and where^ though a co. is formed 
as a private co., the intention .throughout is to 
bring in outside cash shareholders, the situation 
is essentially identical with one in which the co. 
is a public co. 

In Jan., 1912, the defts. entered into negotia- 
tions for the acquisition of a lease of certain 
premises, with a view to selling them to a co. 
which they were promoting, and which was 
registered as a^private co. in Mar., 1912. The 
articles of association, which were prepared on 
the instructions of the defts., provided that the 
co. should forthwith enter into the agreement for 
purchase ; and this it did. The board of directors 
at the time was not an independent one, and the 
defts. had not a legally binding agreement for 
the lease. The lease was, however, subsequently 
executed and assigned to the co. Outsid^ cash 
shareholders were brought in, and ultimately an 
independent board was constituted. On Oct. 30, 
1912, the co. commenced an action against the 


COMPANY (Promoters) — amtuiiieth 
defts. for a declaration that they were liable Ss 
promoters to make good to the co. such part of 
the purchase-money of the property as was at- 
tributable to the benefit of the lease'agreed to be 
granted to them, with consequential relief : — 

Held, that the provisions of the articles and 
the registration of the co. as a private co. 3.id not 
protect the defts. against claims by it. But 
held, also, that the co. had suSered no loss ; 
that while it might have b^en entitled to re- 
scission of the whole contract, the latter could 
not be apportioned so as to entitle it to a diminu- 
tion of price without any counterbalancing 
equivalent ; that the defts. were not trustees for 
the CO. of the lease or the prospect of obtaining 
it, and that the action therefore failed. Omnium 
ElectPwIC Palaces, TvD. i\ Baines - Sargant J. 

109 I. T. 208 ; [1913] W. N. 245 ; 821. J. (Ch.) 

519 ; 29 T. L. B. 696 ; 67 S. J. 754 

Prospectus. 

Contract to talte shares — Rescissmi — Fraudu- 
lent misrepresentation — Quotation in prospecttis 
of report by one of the directors — Responsibility 
of company for truth of statemeyits in report. 

A co. formed for the purpose of acquiring a 
rubber estate issued a prospectus which quoted a 
report made before the incorporation of the co.^ 
hj one of the directors who was stated to be 
acquainted with the locality. The prospectus 
also stated that no portion of the price of the 
estate would be paid until the co. had received 
an independent report confirming the statements 
of the director. The report stated that the estate 
contained wild rubber trees in such quantities 
that immediate profits were assured. 

In an action brought b^’- a shareholder against 
the co. for rescission of his contract to take 
shares the pursuer averred by his condescendence 
that he had applied for the shares in reliance 
upon the statements in the prospectus and the 
report, and that he had since learned that those 
statements were false and fraudulent, and in 
particular that there was no rubber on the estate 
The co. pleaded that these averments were 
irrelevant to support the conclusions of the 
summons : — 

Held, that the co. was responsible, at all 
events, for the absence of fraud in the repi^een- 
tations made by its agent, and that the pursuer 
was therefore entitled to a proof of his aver- 
ments. 

Per Lord Shaw of Dunfermline : Prima facie, 
a co. which issues a prospectus embodying a re- 
port made by a director is responsible for the 
truth of, as well as for the absence of fraud in, 
the statements of facts contained in the report. 

Interlocutors of the Lord Ordinary and the 
First Division of the Ct. of Sess. in Scotland 
1913 S. 0. 183, reversed. Maib t\ Eio Grande 
Bubber Estates, Ld. - E. L. (Sc.) [1913] 

A. C.'^SS ; 109 L. T. 610 ; [1913] W. N. 33S ; 

29T. I.B.60SJ 67S.J. 7SS 

Shares^ Misstate'inents in prospectus — 
Repudiation of shares. 

Contrast by the pit. to take shares in the 
deft. co. rescinded on his application on the 
ground of serious misstatements in the pro- 
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COMPANY (Prospectus) — Sntimied, I COMPANY (Beduction of Capital) — continued* 


spectus upon the faith of the accuracy of 
which he had agreed to take the shares. 
Tayloe V . The Oil and Ozokeeite Co., Ld. 

Joyce J. ^9 T. L. B. 515 

Statement in liext o/ prospectus — Mis-state- 
ments and omissions — Allotment of shares — Void 
or voiaahle — Statutory requiremmts — Companies 
(^Consolidation) Act^ 1908 (8 JEJdio. 7, c. 69), 

82, 281. 

Appeal from «, decision of Warrington J. 
[1913] W. N. 209. 

This was a motion by the Canadian Agency, 
Ld., under the Companies (Consolidation) Act, 
1908, s. 32, to rectify the register by removing 
the name of the applicants therefrom as the 
holders of certain shares. 

The CO. was incorporated in 1912 and did not 
issue a prospectus on or with reference to its 
formation, but prior to allotment filed a state- 
ment in lieu of prospectus, which however was 
alleged to contain serious mis-statements and 
omissions in several of the particulars required 
by s, 82 of tbe Companies (Consolidation) Act, 
1908, and Sched. II. The applicants relied on 
the fact that no sufficient statement in lieu of a 
prospectus had been filed by the co. before the 
allotment of the shares. It was not suggested 
that the applicants had applied for their shares 
^n the faith of the particulars contained in the 
filed statement. 

Warrington J, held that the fact that the 
statement contained mis-statements and omis- 
sions did not make the allotment of shares 
void. 

The applicants appealed. 

The 0. A. dismissed the appeal, and said that 
the Act did not provide that the statement should 
contain the whole truth. If a statement was 
filed which was not illusory, the registrar could 
not inquire into the truih of it, but had to 
certify under s. 87 that the co. was entitled to 
commence business. It could not be that 
Parliament intended that everything done under 
that certificate should be null and void, if there 
were a mistake in the statement. The appeal 
must be dismissed. In re Blair Open Hearth 
Furnace Co., Ld. - C. A. [1913] W. N. 340 ; 

68 S. J. m 

— DTtder-writing letter — Variations in prospectus. 

See below, Underwriting. 

Proxy. 

See Meeting. 

Beceiver. 

See above, Debentures, Eecoirer, 
Beeonstruction. 

See below, Beduction of Capital, and 
Company— -Winding-up. 

Beduction of Capital. 

Forfeited shares — Form of minute — Denoting 
numbers of shares. ^ 

r M re Thomas Wolff & Son (190/), Ld. 

Neville J. [1912] W. N. 286 ; 57 S. J. 146 

Scheme of arrangement — Reorganization of 
share capital — Alteration of preferential rights ' 


defined by memorandum — Companies (Consolida- 
tio7i) Acf 1908 (S Fdw. 7, c. 69), ss. 45, 46, 120, 

In re PALACE Hotel, Ld. - - [1912] 

2 Ch. 488; 81 L. J. (Ch.) 696 ; 19 Mans. 
293 ; 107 I. T. 521 ; [1912] W. N. 182 ; 

56 S. J. 649 

Dse of loords “ and reduced''^ — Common seqj-,. 

In re Andrew Knowles & Soi^, Ld. ^ 

Neville J. [1912] W. N. 300 ; 67 S. J. 212 

Beorganization of Capital. 

^ See Shares. 

’ ^le. ^ 

Sale of nncUrtalnng and assets in considera- 
tion of shares in p^lr chasing company — Distribu- 
tion of proceeds — Power in memorandum of ’■ 
association — Resolutions — Special resolution — 
Dissentients — Companies ( Consolidatiori) Act, 
1908 (8 Fdw. 7, c, 69), s. 192. 

A co. which ha^ power under its memo- 
randum of association to sell all or any part 
of its business or property to another co. in 
consideration of shares in that co., and also 
power to distribute such shares among its own 
members, does not fulfil the requirements of 
s. 192, sub-s. 1, of the Companies (Consolida- 
tion) Act, 1908, by passing merely an ordinary 
resolution sanctioning such a sale and special 
resolutions providing for voluntary liquidation 
and the mode of distribution of the compen- 
sation shares. * 

To comply with s. 192, sub-s. 1, there must 
at least be a special resolution authorizing the 
liquidator to accept shares as the considera- 
tion for the sale. In the absence of such a 
special resolution there would be no special 
resolution to wdiich the provision relating to 
dissentients in sub-s. 3 of s, 192 could apply. 

Semble, that a special resolution passed 
on a show of hands — no poll being demanded 
— by a three-fourths majority, as provided by 
s, 69 of the Act, and subsequent!}^ confirmed, 
is sufficient to satisfy the requirements ot 
s. 192 and validate the sale, notwithstanding 
a provision in the co.’s articles of association 
that every special resolution should, unless re- 
solved on without a dissentient, be decided by 
poll. 

Bisgood v. Benderfon’s Transvaal Fstates, 

Id. [1908] 1 Ch. 743, applied. Etheridge v. 
Central Uruguay Kortheen Extension By. 

Co., Ld. - - Joyce J. [1913] 1 Ch. 426 ; 

82 L. J. (Ch.) 333 ; 20 Mans. 172 ; 108 I. T. 

362 ; [1913] W. N. 71 ; 29 T. I. B. 328 ; 57 . 

S. J. 341 

Scheme of Arrangement. 

See above, Beduction of 'Capital ; below, 
Shares ; and Company — Winding-up 
—Beeonstruction. 

Shares. 

Alteration of rights defined by memoran- 
dum — Scheme of arrangement — Increase of 
capital — Companies (Comolidation) Act, 1908 
(8 Fdfb. 7, c. 69), ^6'. 45, 120. 

A scheme of arrangement which alters any 
rights defined by the memorandum of associa- 
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COMPANY (Sliares)— j 
tion^must satisfy the conditions laid down by 
s. 45 of the Companies (Consolidation) Act, 
1908, although the scheme does not include 
the consolidation of different classes of shares 
or the division of shares into shares of dif- 

■paTianf". ploOQAC! 

Im re Paiaee Hotel, Ld. [1912] 2 Ch. 438, 
noi followed. In re Doecham Gloves, Ld. 

.Neville J. [1913] 1 Ch. 226 ; 82 I. J. (Ch.) 

165 ; 20 Mans. 79 ; 107 L. T. 817 

— Bonus dividend — Issue of new shares — 

'* Option to take new shares or retain 
dividend- -Capital or income, » 

See Will — Capital and Income. 

Meeting — Aesolntlonn — Companies (6h«- 
solidation) Act, 1908 (8 Hdw, 7, c. G9), s. 45. 

By s. 45, sub-s, 1, of the Companies (Con- 
solidation) Act, 1908, it is enacted that a 
company limited by shares may, b}’- special 
resolution confirmed by an order of the Court, 
modify the conditions contained in its memo- 
randum so as to reorganize its share capital, 
whether by the consolidation of shares of dif- 
ferent classes or b}^ the division of its shares 
into shares of different classes : Provided that 
no preference or special privilege attached 
to or belonging to any class of shares shall be 
interfered with, except by a resolution passed 
by a majority in number of shareholders of 
that class holding three-fourths of the share 
capital of that' class and confirmed at a meet- 
ing of shareholders of that class in the same 
manner as a special resolution of the company 
is required to be confirmed, and every resolu- 
tion so passed shall bind ail shareholders of 
the class.” 

A CO. had presented a petition for the con- 
firmation by the Court of a reduction of 
capital and a reorganization of capital in a 
way which affected the preference share- 
holders. The special resolution required by 
the earlier part of the section had been duly 
passed and confirmed, but the resolution re- 
quired by the proviso had, at the first meet- 
ing of the preference shareholders, been passed 
by the holders of only 60,000 out of 90,000 pre- 
ference shares, some of whom were represented 
by proxies. 

Sargant J. expressed the opinion (1.) that 
' a majority of three-fburths in value of the 
preference shareholders must be present or 
represented, as otherwise a bare majority of 
the class could interfere with the privileges 
of that class ; (2.) that the resolution must 
be passed at a meeting ; and (3.) that voting 
by proxy was allowable. The petition stood 
over in order that fresh meetings might be 
called. re J'ouoAB & Co. - Sargant J. 

f 1913] W. N. 83 ; 29 T. I. R. 350 

Memorandum shares — Absence of contract as 
to issue as fully paid — Filing ^ memorandum 
specifying consideration-- Companies Act, 1867 
(30 4* 31 Viet. c. 131), 5. 2o— Companies Act, 
1898 (61 4’ 62 Viet. c. 26), I— Companies Act, 
1900 (63 4* 64 Viet e. 48), Sd^Compames 
(^Consolidation) Act, 1908 (8 Fdw.7, 69^.‘?-286. 

A CO. was incorporated on July 8, 1889, 
one of its objects being to take over an exists 


COMPANY (S]iares)g-ea«f i n ved. 
ing business on the terms of an agreement 
(referred to in its memorandum and articles 
of association) with the owners of the business - 
The capital of the co. was 75,000Z. in 3000 
shares of 25L each. Each of the seven signa- 
tories of the memorandum of association sub- 
scribed it for one of these shares. It was 
not then settled that memorandum 'shai-es 
were issued ” the moment the co. was incor- 
porated. On Sept. 4, 1889, the agreement 
referred to in the memorandiim and articles 
was executed by the owners and the co., and 
by this agreement the owners agreed to sell 
the business to the co. for 75,0002!., which 
was to be satisfied by the allotment to the 
vendors or their nominees of 3000 fully-paid 
shares of 257. each in the co.’s capital, num- * 
bered 1 to 3000 inclusive, “ of which shares 
the shares subscribed for by the subscribers to 
the memorandum of association of the company 
shall be deemed to form part, the said sub- 
scribers having been nominees of the vendors.” 
This agreement was duly registered with the 
Registrar of Joint Stock Companies. 

At the time when the agreement was filed, 
it was not noticed that the seven memoran- 
dum shares had already been actually issued 
and that the subscribers were liable to pay 
for the same in cash, and the shares werc^ 
always supposed to be, and treated as, fully- 
paid shares, until, in Dec., 1912, it was dis- 
covered that they were not paid up at all. 

The CO. now applied, by originating 
motion, for an order under the Companies 
Act, 1898, for the filing with the Registrar 
of Joint Stock Companies of a memorandum 
in writing specifying the consideration for 
which the seven signatories’ shares were issued, 
and that on such memorandum being filed it 
should, in relation to such shares, operate as 
if it were a sufficient contract in writing 
within the meaning of s. 25 of the Companies 
Act, 1867, and had been duly filed before 
the issue of such shares. 

Swinfen Eady J. made the order asked 
for ; approved the form of memorandum ; 
and directed the memorandum to be filed with 
the Registrar of Joint Stock Companies within 
fourteen days. In re Wilkinson Swoed Co., 
Ld. - - Swinfen Eady J. [1913] W. M. 27 ; 

29 T. I. R. 242 ; 57 S. J. 340 

Preference shai'es — Ordinary shares — Bis- 
tribution of pi'ofits — Plights of shareholders 
inter se. 

Appeal from a decision of the C. A. reversing 
a decision of Joyce J. [1912] 2 Ch. 571 ; [1912] 
W. N. 191. 

By articles 42 and 43 of its articles of associa- 
tion the respondent co. had power to issue new 
shares upon such terms, including preference, as 
the co. in general meeting might direct, and by 
article >|15 it was provided that, subject to any 
priorities that might be given upon the issue of 
any new shares, the profits of the co. available 
for distribi?tion slmuld be distributed as dividend 
among the members in accordance with th^ 
amounts 4 )aid on the shares held by them 
respectively. 
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COMPAKY (Shares) — contm^ied. 

The original capital of the co. consisted 
entirely of ordinary shares. 

In 1891 the co. passed resolutions for the 
creation of 50,000 preference shares, the holders 
thereof to be entitled to cumulative preferential 
dividends at the rate of 10 per cent, on the 
amount for the time being paid up on such 
shares,* which were to rank, both as regards 
capital and dividend, in priority to the other 
shares ; and preference shares were issued in pur- 
suance of those r^olutions. All the shares in 
the co. were fully paid. 

The appellant, a preference shareholder, 
brought an action against the co., claiming that 
the preference shares were entitled to rank for 
dividend pari passu with the ordinary shares, 
as against any profits of the co. available for dis- 
tribution as dividend after providing for a 
cumulative dividend at 10 per cent, on preference 
shares and a dividend of 10 per cent, on the 
ordinary shares. 

Joyce J. made a declaration to this effect, but 
his decision was reversed by 0. A., who held 
that in the distribution of the profits the prefer- 
ence shares were not entitled to anything beyond 
a cumulative preferential dividend of 10 per 
cent. 

The H. L. dismissed the appeal, holding that 
article 115, upon which the applicant relied, was 
^subject to article 43, and that there was no room 
for the operation of the former article, unless the 
resolutions passed in pursuance of article 43 
were silent as to the terms of the bargain. The 
resolutions for the creation of the preference 
shares contained the whole of the bargain, and 
fixed the amount of the dividend. Will v, 
Unitisd Lanka t Plantations Co,, Ld. 

H. L. (E.) [1913] W. H. 294 ; 30 T. I. E. 37 ; 

^ 68 S. J. 29 

_ Sale— Warranty-— Breach-Warranty or repre- 
sentation — Test of warranty. 

See Waeranty. 

Meorganisation of share capital — Alteration 
of preferential rights — Modification of memo- 
randum of association — Oonsolidation of classes 
of shares — Companies {Consolidation') Act^ 1908 
(8 Edw. 7, 69), 45, 120. 

Appeal from a decision of Astbury J. [1913] 
W. 340. ^ ^ 

The memorandum of the co. provided that 
its capital should consist of 950,000?., divided 
into 300,000 preferred shares, 300,000 ordinary 
shares, and 350,000 deferred shares (all of 11. 
each), with such respective rights as were defined 
by the articles. 

The articles gave a cumulative preferential 
dividend of 7 per cent, to each of the three 
classes of shareholders in succession and divided 
the surplus profits between the ordinary and 
deferred shareholders. The co. proposed a 
scheme of arrangement between the co. and 
its ordinary shareholders under s. 120 of the 
Companies (Consolidation) Act, 1908, whereby 
the co. should be authorized to issue 100,000 
new ordinary 1?. shares to rank equalS!^'^ with the 
existing ordinary shares, and that, as a con- 
sideration, a proportion of the new should 

he issued to the existing ordinary shareholders 


COMPANY (Shares) — GontinMcd. 
at par. A resolution approving the scheme^'was 
passed at a meeting of ordinary shareholders 
held under an order of the Court by a majority 
sufficient to satisfy s. 120 but not sufficient to 
satisfy s. 45 of the Act. A petition was presented 
by the co. for the confirmation of the scheme. 

Astbury J. held that the proposed arrange- 
ment modified the conditions contained in 
memorandum and would be an inte^^ferenceTwith 
the preferential rights of the ordinary shares by 
increasing their number, and also would amount 
to a consolidation of shares of different (Classes, 
wit^iin the meaning of s. 45 of^he Act ; he could 
not therefore approve|r*‘he scheme under s. 120 
alone. * e 

The petition was ordered to stand over, 
without prejudice to the co.’s right to appeal, in 
order that s. 45 might be complied with. 

The CO. appealed. 

The 0. A. allowed the appeal, on the ground 
that the proposed scheme did not modify the 
memorandum or consolidate shares or affect 
preferential rights of shareholders within s. 45, 
therefore that section did not apply. Sect. 45 
applied only to arrangements which had the 
effect specified in s. 45, sub-s. 1. 

In re Boecham Cloves, Ld. [1913] 1 Ch. 226. 
overruled. In re Schweppes, Ld. C. A. [1913] 

W. N. 371 

Shares partly paid — Su'bdmsion of shares — 
Varying proportion of unpaid capital on new 
shares — Companies {Consolidastion) Act, 1908 
(8 Edw. 7, c. 69), s. 45. * 

The Court confirmed, under s. 45 of the 
Companies (Consolidation) Act, 1908, special 
resolutions which modified the memorandum 
of association of a co. by dividing each partly- 
paid share into two, so that the entire liability 
for future calls should be thrown on one only 
of the two new shares so resulting. In re Vine 
AND General Eubber Trust, Ld. 

Neville J. 108 L. T. 709 ; 57 S. J. 610 

Surrender of shares — Exchange for new 
shares — JVo reduction of capital involved — 
Validity. 

A surrender of shares to a limited co. not 
involving any reduction of capital and not 
amounting to a purchase of its own shares by 
the co. is not neoessaril^v ultra vires. 

In 1896, pursuant to articles of association 
and special resolution, the holders of 6 per 
cent, fully-paid preference shares surrendered 
the same to the co. in exchange for fully- 
paid 5 per cent, preference shares, and a 
contract in writing was duly filed with the 
Eegistrar of Joint Stock Companies, pursuant 
to s. 26 of the Companies Act, 1867. The 
surrendered shares were not ‘^jancelled, but 
were subject to be reissued by the co. : — . 

Meld, that the surrender not involving any 
reduction of capital was valid ; that the trans- 
action did not amount to a purchase by the 
co. of its own shares ; and that the new 
shares issued in exchange were fully paid up. 

TeasdalEs Case (1873) L. E. 9 Ch. 54, and 
Eichhq^m v. City of Chicago Grain Elevators 
[1891J 3 Ch. 469, followed. 

Dicta of Stirling L.J. and Cozens-Hardy 
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L.J^ in Bellerhy v. Bawland ^ Mar^ood*$ 
Steamship Co. [1902 j 2 Ch. 14, fecussed and 
distinguished. Eowell v. Jokn Eowell &: 
Sons, Ld. - Warrington J. fl9l2] 2 Ch. 609 ; 

81 L. J. (Ch.) 769; 19 Mans. 371 ; [1912] 
^ W. N. 194 ; 56 S. J. 704 

— '^enant for life and remainderman — Preference 

. shares — .Death of tenant for life— 
Future dividends. 

See Settled Laed. 

— ^fiant for life and remainderman — Shares 
in company — Preserve fund — Boaus 
dividend — Nev^% shares Option — 
Capital ^r income. 

See Will— Capital and Income. 

, Stannaries. 

See STAli[KAEIES. 

Tramway Company. 

See Teamway. 

Transfer of Business. 

Insurance — In.ni, ranee comjmny — Petition to 
sanction transfer of whole lusiness of company A. 
to compaiiy B. — lra7is mission to policy-holders of 
company B.of a statement of natm'e of transfer, 
abstract of facts contained in provisional agree- 
ment, and copies of report — Circumstances in 
which transmissioji to policy-holders dispensed 
with — Assurance ComjMnies Act, 1909 (9 Bdiv. 7, 
c. 49), A*. 18. 

City op Glasgow Life Assueakce Co. 
Ai?D Scottish Union and National Insue- 
ANCE Co., In EE - Ct. Sess. [1913] W. C. & 

Ins. E. 476 

Underwriting. 

Ifnderwritmj letter — Variation in prospectus 
— Alteration of rish — Discharge of tmderwriters. 

Trial of action before Bickford J. without 
a jury. 

The Warner Engineering Co., Ld., herein- 
after called the vendor co., were promoting 
the pit. CO., which was then designed and 
was subsequently formed to acquire certain 
rights and business of the vendor co. A draft 
prospectus was prepared which contained the 
following statement : “ The minimum sub- 

scription on which the (Jirectors may proceed 
to allotment is 16,000L, which has been under- 
written at a commission of 6 per cent, thereon 
and an overriding commission of 2f per cent, 
payable by the company.” It also stated that 
the pit. CO. would acquire all the patent rights 
and the benefit of all working agreements and 
licences, and the goodwill and assets of the 
traction departn^nt of the vendor co. for the 
price of 35,000Z., payable as to 90001. in cash 
and 26,000L in fully-paid ordinary shares of 
11. each. 

The defts. in July, 1910, signed an under- 
writing letter in which they agreed to apply 
for 600 11. ordinary shares. The underwriting 
letter contained a clause that the defts. ’obli- 
gation hereunder was to hold good, notwith- 
standing any variation between the d?aft 
prospectus submitted to them and the pro- 
spectus as finally settled and published. 


COMPANY (Under ’Hftriting) — continued. 

The action was brought to recover calls updn 
the 500 shares taken up b}' the defts. under this 
allotment letter. 

After the date of the underwriting letter 
the clause in the draft prospectus relating 
to the directors proceeding to allotment was 
altered. The altered clause was in these terms : 
“ The minimum subscription on which the 
directors may proceed to allotment is fixed by 
the articles of association at t^ie nominal sum of 
100^., as 5000 shares of this issue have been 
underwritten at a commission of five per cent, 
and an overriding commission of two and a half 
per cent, payable by the company. The direc- 
tors will proceed to allotment on the closing of 
the lists.” 

The altered prospectus also stated that if the 
issue of shares was not fully subscribed, the 
9000L cash, part of the purchase-monej”, might 
be paid as follows : within seven days after each 
allotment of shares for cash the pit. co. was to 
pay one-sixth of the amount of the nominal value 
of the shares so allotted, until the 9000L had been 
fully paid, and any balance remaining unpaid 
after seven days from the date of the first general 
allotment was to bear interest at 5 per cent, per 
quarter. 

The defts. contended that these were more 
serious variations than any contemplated )}y the 
allotment letter ; that their risk was materially 
altered thereby, and that, as the variations had 
been made without their assent,' they were 
discharged from their obligation under the 
letter. 

Bickford J. held that the words in the 
allotment letter permitting variations in the 
draft prospectus were wide enough to cover the 
variations to which the defts. took objection. 
He held therefore that the defts. were not 
discharged, and gave judgment for the pits. 
■VYaenee Inteenational and Oyeeseas 
Engineering Co., Ld. v. Kilbuen, Brown 
& Co. - - Bickford J. [1913] W. N. 76 ; 

29 T. I. E. 322 

■Will. 

— Bequest of shares or of money to buy shares 

in private company — Dividend, whether 

apportionable — “ Public company.” 

See Apportionment. ^ 

COMPANY— WINDING-UB. 

Assets — Distribution, col. 95. 

Compulsory Winding-tip, col. 96. 

Contributories, List of, col. 96. 

Costs. See below, Liquidator. 

Ziguidator, col. 98. 

Preferential Claims, col. 99. 

Prionties. See above, Preferential 
Claims. 

Proof, col. 100. 

BecmstruGtio7i, col. 102. 

Bescissioti of Contract, col. 102. 

Saldt col. 103. 

Stannaiies. See Stannaries. 



( 95 ) THE COMPLETE OUEEJ^HT DIGEST, 1913 ( 96 ) 


COmTAEY--Wmmm>>VV^loRti'mted, 

Transfer of Aetioyi^ col, 103. 

Unrecfistered Company^ col. 104, 
Unregistered Friendly Society, col. 105. 

Voluntary Wlndlng-np. See above, 
Compulsory Winding-up. 

Assets — Distribution. 

Preference shai^s with 2n^ld ^^referential divi- 
dend — Pig /it to tahe further dividend — Winding- 
np — Surplns assets — Pig /its of shareholders — 
Companies (^Consolidation') Act, 1908, s. 186, 
suh-s. 1. 

This was a summons taken out by the 
liquidator in a voluntary winding-up of the co. 
asking for' the determination of certain questions 
as to how the holders of the first, second, and 
third preference shares and of the preferred and 
deferred stock were to participate in a sum of 
about 200,000L surplus assets of the co. remain- 
ing after repaying to all the holders of shares 
and stock the amounts paid up on the shares and 
stock held by them. 

It appeared that the sum of 2O0,00OZ. which 
remained for distribution was left after taking 
into account a sum of over 300,000?. which repre- 
sented interest paid by the Postmaster-General 
on the purchase-money for the undertaking of 
the CO. 

The co. was incorporated in 1881 with a 
nominal capital of 600,000?. divided into pre- 
ference and ordinary shares. 

In 1889 the co, bought up the undertakings 
of some other telephone companies, and special 
resolutions were passed substituting a new set of 
articles for the original articles. The purchase 
required the creation of new share capital, and 
on this and other occasions the capital was 
increased. 

The co.’s business came to an end on Dec. 31, 
1911, and in Jan., 1912, the special resolution for 
voluntary winding-up was confirmed. There 
were then five classes of shareholders and stock- i 
holders : first preference shareholders, 150,000/. ; 
second preference shareholders, 150,000/. ; third 
preference shareholders, 1,250,000/. ; preferred 
stockholders, 2,225,000/. ; deferred stockholders, 
3,725,000/. 

^The first preference shareholders claimed that 
they were entitled to share rateably with the 
other classes in the surplus assets. The second 
preference shareholders disputed this, but claimed 
to be entitled to participate. The third prefer- 
ence shareholders disputed both the former 
claims. The preferred stockholders claimed 
interest on their shares during the interval 
between winding-up and the final award. The 
deferred stockholders disputed all the claims and 
claimed the whole of the surplus assets : — 

Held, upon the true construction of the old 
and new articles and the resolutions on the 
creation and issuing of the shares, the first, 
second, and third preference shareholders were 
not entitled to any return except the capital 
paid up on their respective shares ; that the 
deferred stockholders were entitied^to the whole 
fund ; and that the preferred stociiholders were 
not entitled to interest. 


COMPANY ~ WINDING-DP (Assets-Distribu- 

tion) — continued. 

Held, further, that where preference shares 
are given with a paid preferential dividend at a 
specified rate, the right to take any further 
dividend was in effect negatived. 

In re Bridgwater Navigation Co. [1891] 1 
Ch. 155, distinguished. In re National Tele- 
phone Co., Ld. Sargant J. 109 L. T. 31^ ; 

29T. L. E. 682; 68 S.^J. 12 

Compulsory Winding-up. ^ 

^ ^Aluntary winding-np — Orjfer for coinjmtsory 
whnding-iq).^ 

The Court made an order Jor the compul- 
sory winding-iip of a co. where by reason of 
the way in which the business had been 
carried on. and the position of the vendor (who , 
had been appointed liquidator in the volun- 
tary winding-up) the fullest investigation was 
necessary by a liquidator other than the 
vendor. In re The Peexjvian Amazon Co., Ld. 

Swinfen Eady J. 29 T. L. E. 384 

Contributories, List of. 

Pefaulting Irish contributories of company 
wound up hj Pngllsh Court — Fnforcement of 
English order giving official liguldator leave to 
mahe a call — Companies (Consolidatioii) Act, 
1908 (fEdw. 7, c. 69), s. 180, 1 — Practice. 

A co., registered in England, was being wound 
up by the English Court, and an order had been 
made giving the official receiver and liquidator 
leave to make a call upon the contributories of 
the co. Certain Irish contributories had failed 
to pay the amount of the call. 

On an ex parte application, leave was given 
to the official receiver and liquidator to en- 
force the order of the English Court by issuing 
and serving on the defaulting Irish contributories 
an originating summons requiring them to pay 
the amounts in which they were respectively in 
default. In re Bank op Egypt, Ld. 

Barton J. (Ir.) [1913] 1 I. E. 502 

Insurance company — Company limited by 
guarantee and not haring a capital divided into 
shares — Winding-up — Articles of association— 
Construction — Ilenibei^s'^ — Eirectors officio 

members'' — Whether liable as contributories — 
Companies Act, 1862 (25 4’ Viet. c. 89), 5. 9, 
suh-s. 4 ; ss. 14, 71 ; Sched. II, Form B — Com- 
panies (ConsoUdation) Act, 1908 (8 Edw. 7, a. 69), 
ss. 10, 118 ; Sched. III., Form P — Companies 
{fWinding-up) Pules, 1909, r. 80. 

The memorandum of an insurance co. 
limited by guarantee and not having a capital 
divided into shares followed sub-s. 4 of s. 9 
of the Companies Act, 1862, and limited the 
liability of its members to^‘6/. per policy. 
Its articles provided that the co. should consist 
of the several persons who for the time being 
should have insured or should have agreed to 
insure in the co.; that every person who in- 
sured with the CO. should as from the date of 
such insurance be deemed to have been a 
member of the co., and every such person 
should be deemed to have ceased to be a 
member so soon as he should be no longer 
insured in the co. ; that each member for the 
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oi* — continued. 

time being of the directors should “ex officio 
be a member of the company ; that the 
first directors should be the subscribers of the 
memorandum, but that directors should not 
“ necessarily be members other than ex officio 
m^bers.’' Then followed usual provisions for 
the election of directors at annual general 
meetings ox the co., one third of the 
directorate for the time being retiring in rota- 
tion^ every year^ but being eligible for re-elec- 
tion. ^ 

Four of the original directors were signa- 
tories to the m^orandum, and from time to 
time at annual general meetings of the co. 
retired in rotation from the directorate and 
.were re-elected, and were directors when the 
CO. went into liquidation. Their names never 
were on the register of members and they 
never insured with the co., but they repre- 
sented limited cos. whose names were on the 
register and who insured with the co. The 
liquidator placed on the list of contributories 
the four directors in their character of 
directors, and also the cos. they represented, 
as members liable to contribute" to the assets 
of the CO. : — 

Held^ that the four directors were not liable 
as such to contribute as members to the assets 
of the CO. and were therefore entitled to have 
their names removed from the list. 

When a peison, whose name has been 
placed on the list of contributories in a par- 
ticular character, successfully applies to have 
his name removed from the list in that cha- 
racter, it is not open to the liquidator on the- 
same application to contend that he is entitled 
to retain the name of the applicant on the 
list in another character, hi re Premier 
Underwriting Association, Ld. (Flo. 2). 
Cory’s Case - Heville J. [1913] 2 Ch. 81 ; 

82 L. J. (Ch.) 378 ; 20 Mans, 183 ; 108 
L. T. 826 ; [1913] W. 2^. 160 ; 

57 S. J. 594 

Insurance company — Company limited hj 
guarantee and not haring its capital divided info 
shares — Winding-up — Past and present memhers 
— List of contributories— -Companies Act, 1862 
(25 26 Viet c. 89), \ 9, suh-s. 4; 38— 

Companies {Consolldatioii) Act^ 1908 (8 Edw.7., 
c. 69), s. 123. 

Sect. 38 of the Companies Act, 1862, which 
is reproduced in s. 123 of the Companies (Con- 
solidation) Act, 1908, applies to ail cos. formed 
under the Act. Therefore the past members 
of a co. limited by guarantee, as well as the 
past members ofi*a co. limited by shares, who 
have ceased to be members within a year 
before the commencement of the winding up 
of the co., are not liable to contribute to the 
assets of the co., unless it appears to the Court 
that the existing members are unable to satisfy 
the contributions required to be made by them 
in pursuance of the Act. In re Premier 
Underwriting Association, Ld. (Ko. 1) 

Heville J. [1913] 2 Ch. 29 ; 82 I. J. tCh.) 

383 : 20 Mans. 189 ; 108 L. T. 824 ; 

[1913] W. H. 150 
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Costs. 

See below, liquidator. 

Liquidator. 

Scheme of arrangement — Guamintee policy — 
Policy to guarantee mortgage debt — Confract to 
pay pidncipal and inhreston default of mortgagor 
— Mortgagee's costs added to pfrineijud — Costs of 
valuing securitg and proving fj,)r balance — Pules 
to Covtpanies (^Consolidation) Act, 1908 (8 Pdiv. 7, 
0. 69). 

A mortgagee held some land as security 
for GOGOL which was also secured by a gua- 
rantee policy with a society, the premiums of 
! which the mortgagor agreed to pay. In 
clause 2 of the policy the society contracted 
to pay, in case of default by the mortgagor', 
“ the principal and interest due under the 
mortgage.” The policy also provided that the 
mortgagee should in certain circumstances 
accept “the amount due for principal, 
interest, and costs,” and also that the mort- 
gagee should not sell the proj)erty charged 
for less than “ the amount owing in respect of 
principal, interest, and costs.” 

The mortgagor died and the mortgagee 
went into possession. 

The society went into liquidation, and a 
scheme of arrangement was sanctioned placing 
the secured creditors in a position similar 
to secured creditors under the Bankruptcy 
Act. 

The mortgagee was called upon to value 
her security, which she did, and assessed it at 
30001. and proved for the balance. The mort- 
gagee’s bill of costs was then submitted to 
the liquidator. The bill of costs was formed 
of three classes, 1 and 2 relating to meetings 
of creditors of the society, and class 3 relating 
to the costs of the valuation of the security 
and the proof for the balance. 

The taxing Master disallowed classes 1 and 
2, but allowed class 3 on the ground that 
they were mortgagee’s costs and should be 
added to the principal. 

Summonses were taken out by the 
liquidator and the mortgagee to review this 
taxation : — 

Eeldf that by clause 2 of the policy only 
the principal and interest were covenanted.' 
to be paid and this did not include costs ; 
that the co.’s winding-up rules applied, and 
under those rules creditors were not allowed 
their costs of proving their claim, and conse- 
quently all the costs ought to be disallowed. 
In re La^v Guarantee Trust and xIccident 
Society, Ld. - Neville J. 108 L. T. 830 ; 57 

S. J. 628 

Voluntary liquidation — Unsuccessful litiga- 
tion — Costs — Priorities — Companies ( Co7isolida- 
Mon) Act, y^OS (8 Pdw. 7, c. 69), s. 193. 

Costs of unsuccessful litigation incurred by 
a liquidator, whether in a voluntary or com- 
pulsory wirJ^ng-up, are payable to the party 
entitled out of the assets of the co. in priority 
to the cost? of the liquidation. This rule 
applies, whether the order simply directs pay- 
ment of costs, or directs that the costs be 



( 99 ) 


THE COMPLETE CURRENT DIGEST, 1913. 


( 100 ) 


CpMPAHY — WINBIHG-UP (Li(iuidator) — 

eo/dimecl. 

paid out of the assets of the co., or that the 
liquidator do pay the costs with liberty to 
recoup himself out of the assets. In re 
Pacific Coast Syndicate, Ld. - Neville L 
f 19131 2 Ch. 26 ; 82 I. J.404 ; 108 L. T. j 
823 ; [1913] W. H. 137 ; 57 S. J. 518 

Voluntary winding -uj) — Failure to ;pay 
eredUor — Fissol^ion of Gomjgany — Costs of 
aclion agabist conipany thrown aioay — Liability 
of liquidator — Connmnies {Consolidation) Act, 
1908 {S Fdw. 7, c. 60), s. 18Q. 

The pits, sued a limited co. called Cozetler i 
k, Sons, Ld., for the price of goods sold and 
delivered. During the progress of that action 
Coxeter k Sous, Ld,, went into voluntary 
liquidation, the present defts, being appointed 
liquidators, and, later, that co. was dissolved. 
The pits, were not aware of the liquidation 
and dissolution till a later date, and when 
they became a'vvare thereof, they sued the defts. 
to recover from them as damages the price 
of the goods which had been supplied to the 
CO., the pits, alleging that the defts. 
liquidators had committed a breach of their 
statutory duty in allowing the co. to be dis- 
solved before the co.’s debts had been paid. 
The pits, also claimed to recover from the 
defts. the amount of the costs that had been 
thrown away in the action against Coxeter & 
Sons, Ld., that action having abated on the 
dissolution of the co. : — 

Held, (1.) that the defts. had committed 
a breach of their statutory duty in allowing 
the CO. to be dissolved before its debts had 
been paid and that they were liable in damages 
to the pits, in respect of the claim for goods 
sold to the GO. ; but (2.) that the defts. were 
not in the circumstances liable for the costs 
thrown away in the action against Coxeter 
k Sons, Ld., as the incurring of those costs 
was not the natural consequence of the defts.’ 
breach of statutory duty. Abgylls, Ld. v. 
COXETEB AND ANOTHER 

Pickford J. 29 T. L, R. 355 
Preferential Claims. 

&reGtor-~~^^ Sermnts ” — Artioles of association 
— Co)npanies (^Consolidation^) Act, 1908 (8 Fdio. 7, 
G. 69), ,9. 209, sad-s. 1 (b). 

The articles of a co. that published a 
weekly periodical provided that no director 
should be disqualified by his office from con- 
tracting with ox being employed by the co. in 
the capacity of contributor, editor, or other- 
wise ; and that a director might hold any 
other office or place rmder the co. in conjunc- 
tion with his office of director. 

B. was a director of the co. and was 
also appointed “ dress editress of the 
periodical at a fixed salary per anmfm, and her 
duties occupied practically the whole of her 
time. H. was employed by the at a fixed 
salary per annum to supply “ falhion draw- 
ings ” for the periodical, and the co. had the 
first call on her services and her«*work occu- 
pied most of her time, but occasionally she 
did work for other publishers. P. was em- 


COHPANY— WINBING-BP (Preferential 
— continued. 

ployed by the co. at a fixed salary per annum 
to supply weekly articles and other informa- 
tion for the periodical, but she also wrote for 
other publishers. Pb., H., and P. claimed to 
be preferential creditors of the co. for arrears 
of salary due to them respectively at the coifia- 
mencement of the winding-up ^ 

Held, having regard to the articles of the 
co., that B.’s office of director did not pre- 
clude her employment in any other ca^^oity; 
thfit she was a “ clerk or r servant ” of the 
co. within, the mes^ng of sub-s. 1 (p) of 
s. 209 of the Companies (Consolidation) Act, 
1908, and was therefore entitled to preferen- 
tial payment : — 

But held that H. and P. were merely con-" 
tributors to the periodical and not “ clerks or 
servants of the co. within the meaning of the 
section, and were therefore not entitled to 
preferential payment. In r& Beeton & Co., 
Ld. - Neville J. [1913] 2 Ck. 279 ; 82 L. J. 
(Ch.) 464 ; 108 L. T. 918 ; [1913] W. N. 

200 ; 57 S. J. 62 

Priorities. 

8ee above, Preferential Claims. 

Proof. 

Claim against firm of qjronioters for secret 
proft — Liability of partners — Jobit and several 
liability — Distinct contracts-^Right of double 
proof — JBanliruptoy Act, 1883 (46 47 Yiot. 

^ c. 52), 8ched. XL, V. IS. 

The firm of L. & Co., in which G. and D. 
were the sole partners, were promoters of a 
CO. and sold to the co. a business belonging to 
G. and D. at a large secret profit. The co. 
went into compulsory liquidation. Both G. 
and D. were bankrupt. G. had no assets, but 
the liquidator proved against D.’s estate for 
a large sum as damages for breach of trust 
and received a dividend of 3^. in the pound, 
amounting to 2109^. Out of this money and 
other assets he was prepared to return to the 
preference shareholders a portion of their 
capital. Two preference shareholders were 
mere nominees of L. k Co. The liquidator 
claimed to retain the dividends payable to 
these nominees and them off against the 
amount due from L. & Co. in respect of their 
secret profit : — 

Reld^ that there were no distinct contracts 
between the firm of L. & Co. and the part- 
ners in that firm with the co., and that 
consequently r. 18 of Sched. II. to the Bank- 
! ruptcy Act, 1883, did not apply ; there was 
! no right of double proof, ai^ the liquidator, 
having elected to prove against the estate of 
one of the partners, had no right to prove 
against the joint estate of the firm of L. k Co.j, 
and there could be no set-off. In re Kent 
County Gas Light and Coke Co., Ld. 

Neville 3*. [1913] 1 Ch. 92 ; 82 L. J. (Ch.) 28 ; 

19 Mans. 858 ; 107 L. T. 641 ; 57 S. J. 112 

— (j^ntract for goods to be manufactured — 
Measure of damages — oluntary wind- 
ing-up, 

Bee Sale of Goods. 
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hisii?’anee comjjanij — Cm'reiit iJolicies^Em- 
flayers' liability polioies — Contingent liaMlities — 
Contingent elaims ^natiiring after winding-up 
order — Proofs — “ Yaliting a policy ” — Breach 
of contract — Measure of damages— Companies 
(Cofisolidatlon') Act, 1908 (8 Bdw, 7, c. 69), ss. 
206, 207, 208 — Assurance CompaJiies Act, 1909 
7, 6‘. 49), 55. 1, 17 ; Sched. VI. 

A policy»liolder who is insured against risks 
under the Employers’ Liability Act, 1880, and 
the ^tokmen’s Compensation Acts, 1897 to 
1905, may prove in the liquidation of ^he 
insurance co. (i.) for ascertained amounts 
due at the date of the 'w^nding-up* order from 
the co. to the* assured under the policy ,* 
(2.) for liabilities in the shape of weekly 
^ payments which had emerged before the date 
of the winding-up order, such weekly pay- 
ments to be valued according to the rule pre- 
scribed by Sched. VI. (D) to the Assurance 
Oompanies Act, 1909 ; and (3.) for the value 
of the policy as a contract of indemnity in 
respect of the risk of fresh liabilities emerging 
after the date of the winding-up and during 
the unexpired period of the policy, such valua- 
tion to take place as at the date of the wind- 
ing-up order, not on the basis of an estimate 
of 'the contingencies, but upon the basis of 
a partial return of premium. He is not 
entitled to prove in addition in respect of 
liabilitifes which may have emerged under the 
policy between « the date of the winding-up 
order and the date of proving. 

So held by Cozens-Hardy M.E. and Ken- 
nedy L.J. (Buckley L.J. dissenting). 

Decision of Neville J. reversed. 

Eeld by Neville J. (whose decision on 
this point was not appealed from), that the 
policy-holder in such a case is not entitled 
to prove by way of damages for the difference 
between the estimated cost of reinsuring the 
same risks for the same period in another 
office and the amount of premiums he would 
have paid under his policy. 

The principle of Maofarlane's Claim (1880) 
17 Ch. D. 337, not adopted. 

The opinion of the Lord Ordinary (Lord 
Cullen) in the Ot. of Sess. in Scotland in 
In re Life and Health Assurance Associationj 
Ld., Berry’s Claim [.WIS] 2 Ch. 137, n., 
approved. In re Law Car and General In- 
surance Corporation. J. J. King & Sons’, 
Ld., Case. Old Silkstonb Collieries’, Ld., 
Case - C. A. [191S] 2 Ch. 103 ; 82 L. J. (Ch.) 
467 ; 20 Mans. 44 ; 108 L. T. 862 ; [1913] 
W. N. 157 ; 29 T. L. E. 532 ; 67 S. J. 556 

Pensioris — Proofs — Voluntary allowance — 
Ultra rires. ^ 

A building society, in addition to the usual 
business of a building society, carried on 
banking and other businesses. All these busi- 
nesses were housed iu one building and were 
managed by the same board of directors and 
were served by the same staff. The society 
was ordered to be wound up in 1911, and the 
banking business was held to be ultra vires the 
society. 

In 1903 A., a correspondence clerk of the 
society, retired at the ■>’equest of the board 
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and was promised a pension ; and in 1906 
B., a clerk in the banking business, retired at 
the request of the board and was promised a 
pension. Both pensions were duly paid until 
the winding-up order, and A. and B. claimed 
to prove in the winding-up for the capital 
value of their respective pensions : — ^ 

Held, that A.’s pension was merely a volun- 
tary allowance not founded on any contract, 
and therefore his claim faiied. 

Held, also, that B., apart from any question 
of contract, being employed in the banking 
business which was ultra vires, could not prove 
against the assets of the society. In re Biek- 
BECZ Permanent Benefit Building Society 
Neville J. [1913] 1 Ch. 400 ; 82 L. 3. (Ch.) 

232 ; 20 Mans. 169 ; 108 L. T. 211 ; 

[1913] W. H. 67 ; 28 T. L. E. 256 

Eeconstruetion. 

Co7n prom ise or arrangement — Sale — Bis- 
sentient shareholders — Power to hind — Petition — 
Sanction of the Court — Companies [Consolidation] 
Act, 1908 (S Bdw. 7, 69), 55. 120, 192. 

A CO- proposed to sell its assets and under- 
taking to a new co. to be formed for that pur- 
pose and to compel shareholders to accept 
shares in the new co. instead of their sharest 
in the old co. The creditors were to be takeai ^ 
over by the new co. There was no provision for 
preserving the rights of dissentient shareholders. 
On a petition for the sanction of the Court : — 
Held (reversing the decision of Neville J.), 
that the scheme was not a compromise or 
arrangement which could be sanctioned under 
s. 120 of the Oompanies (Consolidation) Act, 
1908. In re General Motor Cab Co., Ld. 

C. A. [1913] 1 Ch. 377 
VoUintary ivijiding- 2 ip — Motioe of dissent — 
Foi'm of notice — Companies (^Consolidation) Act, 
1908 (8 Bdw. 7, e. 69), 5. 192, suh-s. 3. 

A notice under s. 192, sub-s. 3, of the 
Companies (Consolidation) Act, 1908, dissent- 
ing from a resolution for reconstruction, must 
not only contain a declaration of dissent, but 
must also expressly give the liquidator the 
option, either to abstain from carrying the 
resolution into effect, or to purchase the dis- 
sentient member’s interest. 

Dictum of Jessel M.E. in In re Union Bank 
of Kingsion-ufon-Hull (1880) 13 Ch. D. 808, 
810, followed. In re Demerara Eubber Co., 
Ld. - - Swiufen Eady 3. [1913] 1 Ch. 331 ; 

82 L. 3. (Ch.) 220 ; 20 Mans. 148 ; 108 L. T. 318 ; 

* [1913] W. N, 66 

Eescission of Contract. 

Voluntary winding-up — Smmnons in wind- 
ing-up to rescind coitract — Jurisdiction — Bis- 
cretion of Court — Companies (Consolidation') Act, 
1908 (8 Bdw. 7, c. 69), ss. 193, 215. 

A co. r|ps formed for the purpose of entering 
into, and had executed, an agreement for the 
purchase of certain options. The articles of 
association J^ovided that it should be no objection ^ 
to the agreement that the vendors were pro- 
moters anck directors and stood iu a fiduciary 
relation to the co. The options depended on an 
agreement between the vendors and the French 
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1;rac t) — co7iti imed. 

owners of a business ; this agreement was dis- 
puted, and ultimately declared void by a French 
court'. The co. then went into voluntary 
liquidation, and the liquidators took out this 
summons to set aside the agreement between the 
CO. and* the vendors : — ■ 

Held, that it was doubtful whether the Court 
had jurisdiction on a summons under s. 193 to set 
aside a contract, b%t if it had such jurisdiction, it 
was discretionary and ought not to be exercised 
in this case ; and no proceedings could be taken 
against the directors for misfeasance under s. 215 
until the agreement, which was valid according 
to the constitution ol: the co., had been set 
aside. Hi re Centrifugal Butter Co., Ld. 

Neville J. [1913] 1 Ch. 188 ; 83 L. J. (Ch.) 87 ; 

20 Mans. 34 ; 108 L. T. 24 ; [1912] W. N. 

291 ; 57 S. J. 211 

Sale. 

Reoeirer hi deteMure-holdeni^ action — Condi- 
tional contract for sale of coniiyaoiifs midertaldng 
entered into hy receiver — Petition hj liquidator to 
sanction scheme of arranyement — Summons Vy 
7 ‘pceiver to approve conditional contract of sale — 
One o?‘der on the tivo applications. 

Where a co. is in liquidation, and a re- | 
• ceiver has also been appointed in a debenture- j 
holders’ action, and where there is before 
the Court both a petition by the liquidator to 
sanction a scheme of arrangement, and also a 
summons by the receiver to approve a con- 
ditional contract of sale : — 

Held, that one order can be made on the 
two applications. In re Durham Collieries 
Ei.eoteio Power Co., Ld. Poole v. The Co. 

Neville J. 67 S. J. 558 

Stannaries. 

See Stannaries. 

Transfer of Action. 

Pending action in Kinrfs Bench Bivisum — 
The company and other parties defenda-nts — 
Fraud alleged—Transfer to wrnding-np Court 
— Practice— Com pan les ( Winding-np) Bmles^ 
1909, rr. 2, 42 — Companies {Coiisolidationt) Act, 
1908 (8 Edio. 7, c. 69), 5. 142. 

Eulc 42 of the Companies (Winding-up) 
Kules,'1909, which empowers the judge of the 
wiuding-up Court to transfer to that Court any 
action "by or against a co. which, at the date 
of the winding-up, is pending in any other Court, 
extends to actions in which other parties as well 
as the CO. are defts. 

So held by the 0. A., affirming the decision 
of Neville J. 

Where, therefore, at the date of the liquida- 
tion an action was pending in the King’s Bench 
Division against the co., its directors and pro- 
moters, to set aside an agreement on ^fehe ground 
of misrepresentation and fraud, and the pits, 
in the action obtained leave under s. 142 of the 
Companies (Consolidation) Act, 190%.to continue 
the action against the co., and subsequently 
after close of pleadings set it down f|>r trial with 
a jury, the judge of the winding-up Court in the 
exercise of his discretion under r. 42, and on the 


COMPANY— WINDINe-UP (Transfer of Action) 
— continued. ^ 

application of the liquidator and with the con- 
sent of the deft, directors and promoters, trans- 
ferred the action to that Court notwithstanding 
the opposition of the pits., and the C. A. refused 
to interfere with the exercise of his discretion. 
In re Pacaya Rubber and Produce Co., Ld. 

C. A. [1913] 1 Ch. 218 ; 82 L. J. (Ch.)^®i ; 

20 Mans. 37 ; 108 L. T. 21 ; fl912J W. N. 

285 ; 29 T. L. E. 129 ; 67 S. J, 143 

Unregistered Company. 

Association constitutgd hy deed — Confrihutory 
— Companies [Consolhfation) Acf 1908 (8 Fdw. 7, 
0. 69), 5.9. 124, ]37, 169. 

This association was constituted by a deed 
with a schedule of rules attached. Its object, 
was the 'purchase by the association of an 
estate, the sub-division of that estate into 
allotments shewn on a plan drawn on the con- 
stitution deed, and the division of such allot- 
ments among the members according to the 
rules. The allotments were put up to auction 
at a price fixed by the rules, to be paid with 
interest by monthly instalments, which were 
also fixed by the rules for each allotment. 
The person bidding the highest premium for 
each .allotment became its purchaser and a 
member of the society. 

The rules provided for the appointment of 
trustees, a secretary and committee, who 
managed the society and were empowered to 
[ apportion incidental expenses, such as making 
I up roads, amongst the allotments. The aliot- 
j meats were to be conveyed to the members 
when their payments were completed. The 
^ rules did not contemplate the making of any 
profits by the association or the division of 
profits between the members. 

The estate was purchased and convej^ed to 
the trustees in 1892. It was divided into 303 
allotments, of which all but seven had, long 
before the date of the petition, been allotted 
to members, of whom all but one had paid all 
their instalments, and had their allotments 
conveyed to them. No purchasers could be 
found for the seven unallotted allotments. 
Annual balance-sheets had been regularly 
made out up to 1905, and the last shewed a 
balance in hand of abOut 500^. 

This petition for a winding-up was pre- 
sented by three of the members who had paid 
all their instalments and had their allotments 
conveyed to them. It was supported by other 
persons in the same position. 

It was opposed by the surviving trustee 
and the secretary. 

Neville J. said he had ng doubt that he 
had jurisdiction to make the order. His only 
difficulty had been to see how the petitioners 
could be brought within the definition of con- 
tributories in s. 124 of the Companies (Con- 
solidation) Act, 1908. But it had been de- 
cided in In re Anglesea Colliery Co. (1866) 
L. R. 1 Ch. 555, that holders of fully-paid 
shares were contributories, and the members 
who%ad paid their instalments and got their 
conveyances were in the same position. He 
could not, without an express declaration in 
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^ny) — Gontbmed, 

the rules, infer that the association was in- 
tended to be a sort of tontine arrangement in 
which those who paid their instalments last 
took ail the assets. It was just and equitable 
that the association should be wound up, and 
[m made the usual order. In re Osmond- 
Hall Freehold Gardek and Build- 
ing AllotSIent Society - Seville J. [19131 
W. IT. 243 ; 68 S. J. 13 

» * Unregistered Friendly Society. 
Unregistered company — Frlendhj sociefif not 
registered under the Friendly Societies Acts — 
Jurisdiction — Companies (^ConsoUdatio)i) Act, 
1908 (8 Edw, 7, c. G9), s.s\ 267, 26'8. | 

The Court has jurisdiction to wind up under i 
the Companies Acts as an unregistered co. a 
friendly society which has not been registered 
under the Friendly Societies Acts or any other 
Acts. 

The winding-up order will be made, if a large 
majority of members desire it, notwithstanding 
that an action is pending inVhich the society 
could be wound up. In re Victoria Society, 
Knottingley - Neville I. [1913] 1 Ch. 167 ; 
82 L. J. (Ch.) 176 ; 20 Mans. 76 ; 107 L. T. 
755 ; [1912] W. N. 278 ; 29 T. L. E. 94 ; 

57 S. J. 129 

Voluntary Winding-up. 

See abpve, Compulsory Winding-up and 
Liquidator 

COMPENSATION-^Building in street— Payment 
or tender — Eefusal to set back — Man- 
datory injunction to pull down. 

See Streets. 

— Licensing Acts. 

See Licensing Acts. 

— Local government. 

See Local Government. 

— Settled land — Improvements — Conversion 

into building estate — Agricultural 
improvements — Capital money. 

See Settled Land- Improvements. 

— Tramway company — Abandonment — Deposit 

— Landowner — Statutory obligation. 

See Tramway. 

— Waterworks — Breaking up streets — Cost of 

repair — Jurisdiction of justices. 

See Local Government — Streets. 

— Workmen’s compensation. 

See Workmen’s Compensation. 

COMPETENCY — Railway and Canal Commission 
— Appeal — Reference relating to tele- 
phones — Telegraph (Arbitration) Act, 
1909. 

See Appeal. 

COMPOUND SETTLEMENT. 

See Settled Land — Trustees. 

COMPROMISE — Action — Compromise varying 
rights — Consent order — Staymg all furtl^r pro- 
ceedings — No liberty to apply — Enforcement hy 
summons in action or by independent proceedings. 
Appeal from a decision of Sargant J., 108 


COMPROMISE— 

L. T. 452 ; [1913] W. N. 81, dismissed with 
costs. In re Hearn. Bertodano v. Hearn 
C. A. 108 L. T. 137 ; [1913] W. N. 103 ; 

57 S. 3. 443 

— Company — Reconstruction — Compromise or 

arrangement. 

See Company — Winding-up— Recon- 
struction, 

COMPTROLLER-GENERAL ^ Appeal from — 
Trade mark — A}q>licatioii for registra- 
tion — Grounds of objection. 

See Trade Mark— Registration. 

COMPULSION — Payment under compulsion of 
law — Legal process in a foreign country 
— ^Action for recovery of money. 

See Money Had and Received. 

CONDITION — Policy — Insurance of mortgage 
owned by a company — Insured company 
in liquidation — Power of liquidator to 
assign. 

See Insurance (Mortgage). 

— Railway — Carriage of goods — Condition in 

consignment note — Construction of 
condition. 

See Railway, 

CONFECTIONERY— Shop— Weekly half-holida7 
— Exempted trade — Butter — Run 
honey. 

See Shops. 

CONFLICT OF LAWS--~Admlnlstratlon-~~SiiCces^ 
Sion to property — Movables — Foreign subject — 
En gllsh doc ument — Construction — Ju risd let ion , 

In re Bonnepoi. Surrey v, Perrin 

C. A. [1912] P. 233 ; 82 L. J. (P.) 17 ; 

107 L. T. 512 

‘ CONSECRATION— Chapel— Infirmary . 

See Charity— Hospital Chapel. 

CON SIDERATION — Corporation — Contract not 
under seal— Executed consideration — 
Contract to pay implied from acceptance 
of benefi.t — improvement commissioners. 
See Local Government — Urban Dis- 
trict Council. 

— Failure. ^ 

See Patent — Licence. 

CONSIGNMENT NOTE — Condition in — Railway 
— Carriage of goods. 

See Railway. 

CONSPIRACY AND PROTECTION OF PRO- 
PERTY ACT, 1875. 

See Criminal Law— Indictment and 
Justices — Criminal Law — Infor- 
mation. 

CONTEMPT OF COURT — Criminal cause or 
, gaiter. 

See Divorce. 

Disohe^ence of order of Court — Absence of 
personal ^rvice — Disobedient person going out 
jurisdiction — Writ of sequestration — R. S, C,^ 
Order XLill,, r, 6. 

. Where a person, against whom an order 
had been made in the K. B. B. ordering 
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him to do a particular act, disoboycsd the 
order with full knowledge of its having been 
made and went out of the jurisdiction before 
it had been formally searved upon him, the 
Court, on an application for the issue of a 
writ of sequestration to enforce the order, dis- 
pensed with personal service of the order dis- 
obeyed and directed the writ to issue. 

Practice of the Probate and Divorce Divi- 
sion in that respect followed. Eex 'v. Wigand 
Div. Ct. [1913t2 K B. 419 ; 82 1. J. (K B.) 
735 ; 109 L. T. Ill ; [1913] W. N. 154 ; 

29 T. I. B. 509 

JSeivsjjaper — Pendmg action — Private prO‘ 
ceedinys — Puhlieat ion. 

The publication together of two items of 
news, the first relating to private proceedings 
in a pending action in connection with a share 
transaction, and the second giving a report of 
criminal proceedings (not yet finished) relating 
to the same transaction, held to tend to pre- 
judice the jury trying the criminal case. 

SemMe^ per Scrutton J., a new^spaper ought 
not, before a case comes on for trial, to publish 
in full the private proceedings, such as the 
statement of claim or an affidavit charging 
fraud or a writ containing similar charges. 
Bex -i?. Astor and Others, Ex parte Isaacs. 
flEX V. Madge and Another, Ex parte the 
Same - - Div. Ct. [1913] 30 T. L. E. 10 

Ward of Court — Removal out of the jurisdic- 
tion — Committal. 

It is no answer to a motion for committal 
to prison for contempt of Court in removing 
a ward of Court out of the jurisdiction to say 
that the act wa^ done on the solicitation of the 
ward and that, although there was knowledge 
that the girl was a ward of Coui*t, there was 
not full knowledge of the meaning of that' 
status. 

The absence of knowledge that the girl was 
a ward of Court did not altogether exonerate 
the ignorant parties', but constituted an allevia- 
tion of their contempt. In re IS. (an Infant) , 
Sargant J. 108 I. T. 554 ; 29 T. L. E. 

456 ; 57 S. J. 500 

COHTIKGEHT CLASS — Will — Appointment ~ 
Excessive exercise — Objects — Non- 
objects — - Ascertainment at future 
period. 

See Will. 

CONTINGENT LIABILITIES— Insurance com- 
pany — Winding-up — Current policies — 
Employers’ liability policies — Contin- 
gent claims maturing after winding-up 
order — Proofs — Breach of contract — 
Measure of damages. 

See CoMPANy—WiNDiNG-tJP— Proof. 

CONTEACT, ^ 

Preach, col. 108. 

P wilding Contract, col. 109. ^ 
r Company. See COMPANY. 

Comideration. See Patent, r. 
Corporation. See LOCAL GOVERNMENT. 


CONTEACT— 

Pochs. See Doexs. 

Duration, col. 109. 

Fraud. See Fraud. 

Frauds, Statute of. See Frauds, 
Statute of. 

Husband and Wife. See Husband Ai?5 
Wife. r, 

Illegality, col. 109. 

Implied Term, col. 110. ^ « 

' • Indemnity. IndeSinity. 

Infant. See Infant, ir 

Insurance. See Company — Winding- 
up. 

Marriage. See above Duration, and 
Husband and Wife. 

Public Policy. See Husband and 
Wife. 

Railway. See Bail WAY, 

Rescission. See Company — Winding- 
up. 

Restraint of Trade. See Restraint 
OF Trade. 

Sale of Goods. See Sale of Goods. 

Sale of Land. See Frauds, Statute 
op. 

Service, col. 111, 

Specijic Performance, col. 112. 

Termination, col. 112. 

Time. See Time. 

Tithe Rent- Charge. See Tithe Eent- 
Charge. 

Breach. 

— Breach of contract, Action founded on — 

Foreclosure summons — Service out of 

the jurisdiction — Practice. 

See Service. 

Engagement of operatic singer — Singer not 
allowed to perform — Damages. 

The pit., an operatic singer, was engaged 
by the deft, to sing at«four performances in 
London for a certain sum, half to be paid in 
advance. This sum in advance was duly paid 
to the pit. At the final rehearsal the deft, 
was not satisfied with the plt.’s performance 
and refused to allow him to appear, and for 
this the pit. claimed damages. The county 
court judge held that the pit. was entitled to 
treat the contract as determined and to claim 
the unpaid half of the contract sum, and 
farther that he was entitled to damages in 
consequence of not being allowed to perform 
after being advertised to appear. On appeal 
by the deft. : — 

Meld, that the county court judge was 
wrong in taking the view that, inasmuch as 
the pit. was not allowed to perform, he was 
I entitled to damages for breach of contract, 

I and that the judge ought to have considered 
I whether, upon the facts in regard to the one 
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CONTEACT (Breacli) — continued, 
st£%€ rehearsal which the pit. attended, the 
deft, was justified in coming to the conclu- 
sion at which he arrived and not allowing 
him to perform. Zamco v, Hammebstein' 

Biv. Ct. 29 T. I. E. 217 

Building Contract. 

See Abbitratiojt, Buildiitg Con- 
jEACT, and Scottish Law. 

Company. 

— •Voluntary winding-up — Summons in winding- 

up to rescind contract — Jurisdictioi!. 
See CoMPAisry*^- Wihding-xjp — Ee- 
scisslon of Contract. 

Consideration. 

. — Failure. 

See Patent— L icence. 

Corporation. 

— Contract not under seal. 

See Local Goyeenment — Urban 
Bistrict Council. 

Bocks. 

— Preferential right to occup}^ berth. 

See Looks. 

Buration. 

— Statute of Frauds i(29 Car. 2, c. 3) — Memo- 

randum in writing — Construction of 
memortindum — Annuity or allowance — 
Period of — Mere expression of intention 
to grant allowance — Termination at 
death of grantor. 

See Fbaijds, Statute of. 

Fraud, 

See Feaud. 

Frauds, Statute of. 

See Feauds, Statute of. 

Husband and Wife. 

See Husband and Wife. 

Illegality. 

Company — Director — Payment to director to 
promote intei^ests of pa7’tic2dar shareholder — 
Illegal consideration — Illegality not pleaded. 

A co., having spent all its money, applied to 
the deft, to supply additional capital by taking 
shares. The deft, agreed to do so on terms, one 
of which was that he should have representa- 
tives on the board. 

The co. having approved this agreement in 
general meeting, the deft, appointed the pit. to 
act as his representative to look after his (the 
deft.’s) interests, for which services the deft, was 
to pay the pit. 2001. a year out of his own pocket 
so long as the pit. remained a director. 

In an action brought by the pit. to recover 
remuneration calculated at the rate of 200?. a 
year the jury found that the deft, had agreed to 
pay the pit. 200?. a year so long as he remained 
a director, and they further found thft the 
agreement did not contemplate that the pit. 
should promote the interests of the deft, even 


CONTEACT (IliegaiLity ) — cant I nued. 

though such interests were not identical with 

those of the whole body of shareholders : 

Held (Yaughan Williams L.J. dissenting), 
upon those findings, that the bargain was not 
corrupt, the co.’s assent to and approval of the 
agreement between the pit. and the cleft, being 
sufficient to divest the transaction between the 
parties of any character of illegality, and that 
the pit. was therefore entitled to recover his 
remuneration. 

Decision of Avory, J. affi?‘med. Keegoe r. 
Hollins - - - C. A. 109 L. T. 225 

Implied Term. 

Performances Inj military hand — Implied 
term that engagement to he subject to eangencies of 
Quilitary service. 

SeTTihle, in a contract by which a military 
band is engaged to play at civilian entertain- 
ments there is an implied term that the en- 
gagement is subject to any claims upon the 
band as to their military duties. Wood 
The Yictoeia Piee and Pavilion (Oolwyn 
Bay) Co., Ld. - Scrutton J. 29 T. L. E. 317 

Sale of goods — Pemoval of crushed 7’OGh — 
Buyer prevented from fulfilling contract l\j 
failure of seller to do his part — VlaUn hy huger 
for damages. 

The pit. contracted with a mining co. to» 
remove waste rock then lying in the waste clump 
at the mine within a period of two years, pro- 
vided it did not exceed 50,000 tons, the co. to 
provide a crusher, and the rock so crushed to be 
put on rails and made available for sale. The 
crusher provided was capable only of crushing 
three tons per hour, and as the co. never did 
anything to put it in a condition to do more, 
the work, owing to the incapacity of the crusher, 
had to be stopped. The pit. claimed damages : — 

Held^ that as it appeared from the written 
contract that both parties had agreed that some- 
thing should be done, which could not effectually 
be done unless both concurred in doing it, 
although there were not express words to that 
effect in the contract, it must be construed as 
meaning that each party had agreed to do all 
that was necessary to be done on his part for the 
carrying out of the work. The defts. had failed 
to provide an adequate crusher, and had there- 
fore failed to carry out their part o:^ the 
contract. 

Machay v. Diclt^ 6 App. Gas, 251, followed. 
Kleineet V . Abosso Gold Mining Co., Ld. 

P. 0. 68 S. J. 46 

Indemnity. 

See Indemnity. 

Infant, 

See Infant. 

Insurance. 

— Insurance company — ^Winding-up — Proofs — 
* Valuing a policy” — Breach of con- 
tract — Measure of damages. 

Com pany — W inding- up— P roof. 

Marriage. ^ 

Feauds, Statute op, and Hus- 
band AND ^VlPB, 
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CONTRACT — oointinued: ^ ^ 

• Public Policy. 

— Husband and wife — Reconciliation — Agree- 

ment for future separation. 

See. Hus BAIL'D AND WlB-’B. 

Railway. 

— Carriage of goods. 

See Railway. 

Rescission. 

See CoMPiftTY-WiNDiNG-UP — Rescis- 
sion of Contract. 

Restraint of Trade, 

See Eestbaint of Trade. 

Sale of G-oods. 

See Sale of G-oods. 


Sale of Land. 

See Frauds, Statute op. 


Service. 

Injunction — Agreement to devote loliole time — 
Kegative stijmlatlon — Breach of contract. 

In 1912 the pits, and the deft, agreed to have 
built for them a steam trawler, and to run it as 
partner's, and that the deft, should act as skipper 
for the trawler of the firm. The arrangement 
^as carried out by two agreements, both dated 
July 11, 1912. By one of these agreements it 
was provided (inter alia) as follows: (1.) “The 
skipper shall become and be from and after the 
said steam trawler shall have been delivered to 
the principals and thenceforth until the expira- 
tion or sooner determination of the said term of 
ten years the skipper of such steam trawler . . . 
(3.) “ The skipper shall during the period afore- 
said give his whole time, attention, ability and 
energies to the performance of his duties as such 
skipper as aforesaid and shall not givo his time 
or personal attention to any other business or 
occupation.” 

The deft, had threatened that he would not 


sail in the partnership trawler, but that he would 
sail under another owner. 

This was a motion for an injunction to 
restrain the deft, from sailing or acting as 
skipper in or to any trawler or vessel other than 
the i^rtncrship steam trawler without the con- 
sent of the pits., and from giving his time or 
personal attention as skipper or otherwise to any 
business or occupation other than the occupation 
of acting as skipper to the partnership trawler 
contrary to the provisions of the agreement of 
service of July 11, 1912. 

Warrington J. held that the negative stipula- 
tion in the agreement could not be enforced by 
injunction. 

Whitwood Chemical Co. v. Hardman [1891] 
2 Oh. 416 ; Hutnal Reserve .TTund Life Associa- 
tion V. New Yorh Life InsuranGe Co. (1896) 75 
L. T. 528 ; Bhrman v. BayHiolomew 1 

Ch. 6)71 ; William Mobinson S' Co.., Ld, v. Hener 


[1898] 2 Ch. 451 ; and Lumley v. Wagner 
X1852) 5 De G. & Sm. 485 ; 1 De tf. M. & G. 
604, referred to. Motion refused. Chapman 
Wbstbrby - - - WarringtoF J. [1913] 

W. N. 277 ; 58 S. J. 60 


CONTRACT (Service) —continued. 

Construction — Secret process — Bestraint^ of 
trade — Qualified covenant — Validity — Reason- 
ableness — SeueraMe contract — Onus of gyroof — 
Injunction. 

The deft, entered the employment of the 
pits., who employed secret processes, under an 
agreement by which he was to acquire knowledge 
of their manufactures in accordance with th(^ 
secret processes and to hold as confidential ttieir 
secrets or secret processes and not at any time to 
communicate any of the pits.’ formiilge, processes, 
or machinery to any person, and not “wfehin 
the ^British Empire or the Continent of Europe 
for five year^” after lowing their employment 
directly or indirectly enter into oft be engaged in 
the business of manufacturing or selliug carbon 
papers and ribbons or in any business which for 
the time being might be carried on by the pits. 

After leaving the pits.’ employment the deft., 
w'ho had obtained particulars of a secret machine 
of the pits.’ and forinulje and of materials used 
by them, became manager to a co. which manu- 
factured goods similar to that of the pits. : — 

Held, oil a motion for an interlocutory 
injunction in an action to enforce the agreement, 
that the deft, had made an improper use of the 
pits.’ secret formulje or processes of manufacture 
udthin the first branch of the agreement which 
did not extend to processes in common use and 
to which considerations of time and space did 
not apply, and his breach of that part of the 
covenant ought to be restrained.^ The covenant 
restraining the deft, from engaging for five years 
in any business which the pits, might carry on 
would be too wide, but was severable from the 
rest of the second part of the agreement. The 
covenant in that part being qualified both as to 
time and space, the onus of proving that it was 
unreasonable lay upon the deft., and, the evidence 
shewing that the covenant was necessary for the 
proper protection of trade, this part of the 
covenant was held not to be unreasonable, and 
an interlocutory injunction granted in the terms 
of the covenant down to the words “ carbon 
papers and ribbons.” Caribonum Co., Ld. v. 
Le Couch - - - Eve J. 109 L. T 386 

See Workmen’s Compensation. 

Specific Performance. 

Uncertainty — Part gt^rformance — Action for 
damages. 

ler Buckley L. J.: A contract which is void 
for uncertainty is not rendered certain by 
part performance, but where a contract is 
complete in itself, in that a defined act is to 
be done upon reasonable terms, evidence is 
admissible as to what terms are reasonable, 
and the cx>nduct of the parties may be the 
best evidence upon this point, ^ 

Passage in Fry on Specific Performance, 
3rd ed., p. 174, considered. Waring & 
Gillow, Ld, V. Thompson C. A. 29 T. L. R. 154 

Termination. 

Agreement to regmi'chase shares at such 
times as suit my co7ivenience and at no other 
times Whether agreement terminated by death 
of intended chaser. 

W. agreed to repurchase from the pit;. 
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GOHTEACT (Termination) — conthiued, 
certain shares for 150^. The agreement con- 
tained a provision that W. shonLd repurchase 
them “ at such times as suit my convenience 
and at no other times,” and a further provi- 
sion that he should at the date of the agree- 
ment hand to the pit. a sum of 20^., and sub- 
sequently a further sum of an unspecified 
amount, the 201. to be the fi-rst of the pay- 
ments tow^ds the 150Z. W. paid the pit. 20Z. 
and a further sum of 15Z., but died before 
paying anything more. In an action on the 
ooiitfact by the pit. against W.’s adminis- 
tratrix : — • « 

Held^ that the contTi<pt was not put an end 
to by the death of W., and that the pit. was 
entitled to recover out of his assets 115Z., 
the balance of the 150Z Baenes v. Wilsoit 
Bickford J. 28 T. L. E. 639 

Time. 

— Time of the essence of the contract. 

See Time. 

Tithe Eent-Charge. 

— Conti'act by occupier to pay to owner of land 

sums paid by him on account of. 

See Tithe EENT-CHARaE. 

CONTEACTIITG OUT — Workmen’s compensation 
— Scheme of compensation— Re-certifi- 
cation — Ballot — Jurisdiction of county 
court j udge. 

See W(5rkmen’s Compensatioit. 

CONTEIBETOEY — Company -- Winding-up — 
Contributories. 

See Company— W iNDiKG-EP — Contri- 
butories, List of. 

COE-VEESIOSr (EQUITY) — Betiejiclary and 
trustee same iierstm — Will. 

Testator, after appointing his wife and 
daughter trustees of his will, gave all his real 
and personal estate to them “ upon trust to 
sell as and when they think proper ” and after 
payment of his debts and expenses to pay the 
net income arising therefrom to his wife for 
life and after her death he gave “all my 
real and personal estate and the proceeds of 
such of my real estate as may have been sold ” 
to his daughter absolut^y. 

The wife and daughter survived the testator. 

The daughter having died in the lifetime 
of her mother, the question arose (at the 
death of the latter) whether the testator’s 
real estate, not having been sold, passed, as 
converted, to the daughter’s next of kin or, as 
unconverted, to her heir. 

Eve J. held that the fact of the trustees 
and the benefitciaries being the same persons 
did not prevent conversion of the real estate. 
The next of kin therefore took it as personalty. 
In re Newbould. Andeeton r. Rewbould 
Eve J. [1913] W. N. 211 

— Partition action — Infant — Request for sale — 

Sale for infant’s benefit. 

See Partition. ^ 

Post^Jonememt — lenant for life and remainder- 
>f)ian — Will — l¥ust for conversion — Poiver to 


C 114 ) 

CONVEKSION (EQJJITY)— 

postpone — Pes:idue — Pst ate pur autre vie — Poli- 
cies on life of cestui (jue vie — Preuiiums, 2 cJieilier 
payable out of capital. 

Testator devised and bequeathed his residuary 
real and personal estate to trusrees upon trust to 
sell and convert and to pay the income of the 
proceeds to his wife for life or during vvndowliuod 
and after her death or remarriage to divide his 
estate into six equal parts which he settled upon 
his six children for life with remainder to their 
respective children absolutelii, with power for his 
trustees to retain his estate in its tlien state of 
investment, unless directed by his wife to sell, 
and with a proviso that until such sale the 
income of his estate should be paid to the persons 
to whom the income of tlie proceeds of his 
residuary estate vrould for the time being be 
payable. The testator’s estate included an estate 
pur autre vie in certain funds which produced 
about 244Z. a year and two policies of assurance 
I for lOOOZ. and 750Z. respectively, the annual 
j piemiums on which amounted to about 00/. The 
cestui que vie had disappeared some years ago 
and his whereabouts was not known : — 

Held, that the trustees were entitled to 
postpone the sale both of the life interest and 
the policies, and that the premiums on the 
policies were payable out of capital. 

In re Bennett [1890] 1 Ch. 778, 787, followed. 
In re Sherry. Sherry r. Sherry ^ 

Warrington J. [1913] 2 Ch. 508 ; 

109 L. T. 474 

Postponement — Trust for sale — Power to post’ 
pone ^Settlement of proceeds — Share vested in 
possession — Bight of beneficiarg to insist on 
immediate sale — Will. 

Appeal from Warrington J. 

By his will dated Dec. 11, 1908, a testator 
devised and bequeathed all his real and personal 
estate to his trustees upon trust for sale and 
conversion, and, after pajdng his funeral and 
testamentary expenses and debts and pecuniary 
legacies, to hold the residue of the proceeds of 
such sale and conversion upon the trusts therein- 
after declared. The will contained a clause 
that the trustees might in their absolute and 
uncontrolled discretion postpone the sale, calling 
in, or conversion of the residuary real and 
personal estate, or any part thereof, including 
leaseholds or other property of a terminal^e or 
wasting nature for such a time as they should 
think fit, without being answerable for loss, and 
the trustees w’^ere to stand possessed of the pro- 
ceeds of sale of the residuary estate in trust to 
pay thereout an annuity of 50Z. to the testator’s 
wife during her life or wido'whood, and subject 
thereto in trust for the testator’s children wdio 
should attain the age of twenty-one years in 
equal shares as tenants in common ; and there 
was a clause that the capital of his residuary 
estate should not be divisible among his children 
until his youngest surviving child should attain 
the age twenty-one years. 

The testator died on Mar. 7, 1911. He left 
seven chMren surviving him, two of whom 
attained tae age of twenty-one yeai's. One o:^ 
these two, Philip, thereupon claimed that he 
was entititd to be paid his one-seventh share of 
, the testator’s residuary estate (subject to 
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COlSfVEESIOH (EaBITY)— 

provision being made fox the annuity to the 

widow). 

An originating sninmons was issued to deter- 
mine (inter alia) this point. 

The testator’s estate consisted principally of 
freehold and leasehold houses near London, some 
of which the trustees had sold and out of the ! 
proceeds of sale had paid estate duty and some ! 
of the pecuniary legacies ; but they were advised ! 
that they could not at present sell at anything 
like reasonable prices, and in the exercise of their 
discretion they desired to postpone the sale until 
a favourable opportunity arrived. 

Warrington J. held that, notwithstanding the 
direction in the will that the capital of the 
residuary estate should not be divisible until the 
. youngest child attained twenty-one, Philip 
became entitled on attaining twenty-one to a 
vested share, but (following the decision of 
Swinfen Eady J. in In re Mormaill^ Womersley 
V. Ilorsnmll ' [1909] W. N. 74 ; [1909] 1 Ch. 
631) that he was not entitled, so long as the 
trustees in the bona fide exercise of their discre- 
tion determined to postpone the realization of the 
testator’s estate, to have his share raised or 
paid to him or appropriated in specie. 

Philip appealed from the latter part of the 
order. 

^ The G. A. dismissed the appeal, holding that 
^the order was right and approving the decision 
in In re Sorsnaill^ supra. In ^re Kippikg. 
Kipping v. Kipping - C. A. [1913] W. K. 

315 ; [1914] 1 Ch. 62 

Power to postpone — Irmt for conversion — j 
Will — Shai'es in residue — Advances in lifetime j 
of testator — Siclseciuent authorised advances hy 
trustees — Hotchpot — difficulty of realizing of 
estate — Principle of ascevtairLmg income pending 
distribution — A:ppropviatlon in specie — Unautho- 
rized investments — Settled shares — Jurlsdlation of 
Court. 

Testator, hy his will dated Kov. 22, 1892, 
devised and bequeathed his residuary real and 
personal estate to three trustees, upon trust to 
sell and convert and to stand possessed of the 
proceeds upon trust for all his children, except 
his son J. A., who being a son or sons had attained 
or should attain the age of twenty-one years, or 
being a daughter or daughters had attained or 
shoiiid attain that age or should marry, to be 
divided between them in equal shares. He 
directed that all properties and investments 
acquired by him in the names of any of his 
children or advances to or for the benefit of his 
children should be treated as absolute gifts to 
such children of the properties, investments, and 
advances which might he taken in their names 
individually or given to or for their benefit, and 
that such children should not be liable to repay 
to him or his estate the consideration which he 
had paid for the properties or the amounts that 
might have been advanced or invested on such 
securities or otherwise. He further din^cted that 
in the division of his estate his trustees should 
equalize his children’s shares as far a^ossible by 
^treating all gifts to them as having been made in 
satisfaction or part satisfaction of their shares. 
The testator then settled the shafes of his 
daughters, and declared that his trustees might 


COKVERSIOK (EQUITY)— 
postpone the sale and conversion of his real%nd 
personal estate for so long as they should think 
fit, the income of the unconverted property to go 
to the persons to whom the income produced by 
the sale and conversion would for the time being 
be payable, if the sale and conversion had been 
actually made. The testator enumerated a list 
of investments upon which the moneys liable to 
be invested might be invested, wh^h did^ not, 
however, include investment in the shares of 
private companies. 

The testator died on Dec. 3, 1892, leavin^sis 
chiMren other than J. A., whef took no interest 
in the residue, nam<«?y, two sons and four 
daughters. 

A considerable part of the testator’s estate 
consisted of shares in a private co. called Cravens, 
Ld. There was no market for these shares, and 
the trustees, although they had advertised, had 
been unable to obtain an oiler for them. 

During his lifetime the testator had made 
advances to certain of his children, and subse- 
quently to his death the trustees had made 
further advances to two of his sons. 

In their periodical accounts the trustees had, 
for the purpose of dividing the income, added to 
the income of the actual estate interest at 4 per 
cent, per annum on the advances to the children, 
and had then divided the total thus ascertained 
into six equal shares, and had paid one of such 
shares to each of the children, deducting in the 
case of an advanced child 4 per cent, on the 
amount of the advances to that child. 

The pit., a married daughter and the only 
unadvanced child, contended that this principle 
of division was not correct and took out the 
present originating summons for the determina- 
tion of the questions in dispute. 

Warrington J. held that the method adopted 
by the trustees with regard to the advances was 
the correct one. It wms not possible in this case 
to ascertain the value in money of each child’s 
share as at the testator’s death, and unless that 
could be done, In re Hargreaves (1903) 88 L. T. 
100, could not be applied. The power to post- 
pone conversion of the Craven shares applied 
only so long as the estate w^as retained as a whole 
and did not extend to enable the trustees to 
appropriate them to the settled shares of the 
daughters, when the estate was divided. The 
order would follow the terms of the first alterna- 
tive of the question in the summons in In re 
Poyser^ Landon v. Poyser [1908] 1 Ch. 828, 

' 832, with the necessary adaptation. In re 
Ckaven. Watson v. Craven - Warrington J. 

[1913] W. K. 847 ; 58 S. J. 138 

Power to postpone — Trust for sale and conver- 
sion — Will — Residuary devise a7id bequest — 
Shares in private company — A2op%priatwn of in 
respect of shares in residue — Right of one resi- 
duary legatee to transfer of his proportioyi of 
appropriated shares of company — Blsoretion of 
ti^ustees. 

Appeal from a decision of Warrington J, 
[1913] W. K. 148. 

H, D. Marshall, hy his will dated Nov. 12, 
1902, (Revised and bequeathed his residuary real 
and personal estate, which included certain 
shares and stock in Marshall. Sons & Co., Ld., 
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COUTEESIOH (mVlTY)-^(\7jdimwd. 
to lys trustees upon trust to seU, call in and 
convert, and he empowered them to postpone 
the sale, calline: in and conversion of the 'whole 
or any part of his residuary estate during so long 
as to ills trustees in their uncontr,died discretion 
should seem proper, and in particular to retain 
any shares, stocks and securities of 3Iarshall, 
S<^n3 & Co., Id., or any other investments held 
by hip. at his death, during any period without 
being liable^for any loss arising therebj^. He 
then divided his estate into certain shares, some 
of wl4ch he settled. 

the testator died on Mar. 8, ISOo. He held 
a very large numl^r of s^iares in Marshall, ^ns 
& Co., Id. ; several of his*triistees Were directors 
of the CO. and had large holdina’s ; and it was 
stated that if these shares were atl kept together 
, the trustees would be able to outvote all the 
other members. There were altogether 213 
ordinary and 151 preference shareholders, and 
the shares of the co. were quoted on the lists of 
the Sheffield and Lincoln Stock Exchanges. 

In the events which had happened P. J. 
Marshall, a son, and two of the grandsons of 
the testator were absolutely entitled to certain 
shares of the residuary estate, and claimed to 
have transferred to them their proportion of the 
shares in Marshall, Sons k. Co., Ld. 

On an originating summons taken out by the 
trustees for the determination (inter alia) of the 
question whether the trustees ought to transfer 
to them, in or towards satisfaction of their shares 
of t’he residuary^state, any, and if so, how many, 
of the testator’s shares in the co., Warrington J. 
held that the co. was a private co., and that 
the trustees were still entitled to exercise the 
discretion vested in them by the will. 

P. J. Marshall and the tw'o grandsons 
appealed. 

The Court allowed the appeal, holding that 
the CO. was a public co. ; the trustees had not 
shewn that it was necessary or desirable to 
retain all the shares ; the power of postponement 
was for a reasonable time only ; and the right 
of the absolute owners to have a transfer of 
their shares ought to prevail over the discretion 
of the trustees, i>^ re Maeshall. Marshall 

Marshall - C. A. [1913] W. H. 338 ; 

58 S. J. 118 

— Settlement — Omission of words of limitation 

— Equitable Estate in freehold and 
copyhold property — Estate for life of 
trustee — Trust for conversion. 

See Settlement. 

COE’YEESIOH (TOET)— Fraudulent. 

See Criminal Law — L arceny. 

— Infant— Contract — Goods sold and delivered 

— Hectesaries — Bill of sale — Fraudulent 
misrepresentation as to age — Equitable 
relief. 

See Infant — C ontract. 

COSfVEYAECE— Construction — Express or im- 
plied grant — Agricultural ditch — 
Sewage farm — Nuisance — Discharge of 
sewage on private land — Smell — Injunc- 
tion — Damages. 

See Local Government— D rainage. 


COHVEYAHCIBre , AND LAW OF FEOPEETY 
ACT, 1881 Infant — Maintenance — 
Maintenance clause in 'will ceasing m 
marriage. 

See Will — Mamtenance Clause. 

— Mortgage — Foreclosure proceedings — Licence 

by mortgagees to work peat — Jurisdic- 
tion of Cburt to sanction. 

See Mortgage — Foreclosure. 

— Vendor and purchaser — Omission to prevent 

acquisition of tide under Statute of 
Limitations — LiabMity of vendor — ■ 
Measure of damages. 

See Vendor and Purchaser. 

— Water — Artificial watercourse — Mill stream 

— Biparian proprietors — Common o^vner 
— General words. 

See VlATER — Artificial Watercourse. 

COHVICTIOH— Criminal lawn 

See Criminal Law and Justices. 

— Motor car. 

I See Motor Car. 

COPIES — Documents — Injunction— Privilege — 
Bestraint of publication — Documents 
improperly obtained — Secondary evi- 
dence. 

See Evidence — Public Document. 

COPY — Abstract of Factory Act. 

See Evidence — Secondary Evidence. 

COPYHOLDEE — Mineral rights duty — Grant of 
right to let dovrn surface — Lease of 
“right to w’ork the minerals.^’ 

See Bevenue— Mineral Eights Duty. 

COPYHOLDS — Settled estates — Trustees selling 
under power of sale — Bight to have 
their nominee admitted. 

Vendor and Purchaser. 

— Settlement — Omission of w’ords of limitation 

— Equitable estate in freehold and copy- 
hold property — Estate for life of trustee 
— Trust for conversion. 

See Settlement. 

COPYEIGHT. 

Infringement^ coh 118. 

Literai'y Wo)% col. 120, ♦ 

Music, col. 120, 
litle, col. 121. 

Infringement. 

Dramatic sketch — Stock incidents — Combina- 
tion — Repj'oduction — Mo similar sentence. 

Under s. 1 of the Copyright Act, 1911, the 
person who is the author and the owner of the 
copyright in a novel is entitled to an injunction 
to restrain the performance of a dramatic sketch 
containii^ a series of stock incidents in combina- 
tion whiA have been taken from the pit’s, book, 
even though no sentence used in the sketch is 
similar toCfiy sentence used in the book. 

Decision of Sargant J., 29 T. L. E. 570,* 
affirmed. Corelli Grax - G. A. SO T. L. E. 

• 116 
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COPYBIGHT 

• Infringement before July^ 1^12— ^Registration 
— Action brought after that date — Whether gyroof 
of registration necessary — Copyright Act-, 1911 
(1 2 Geo, 5, 46), 55. 24, 36. 

Appeal from the Haverfordwest County 
Court. 

The action was brought for infriugemeut 
of copyright in paragraphs in a newspaper. 
The infringements, of which there were a 
series, all occurred before July 1, 1912, the 
date on which th^ Copyright Act, 1911, came 
into force. The action was commenced on 
Sept. 21, 1912. The deft, by way of de- 
fence relied upon the fact that the pits, had 
not before commencing the action registered 
the paragraphs in question in the registry of 
the Stationers’ Company pursuant to s. 24 of 
the Copyright Act, 1842. 

By s. 36 of the Copyright Act, 1911, the 
Act of 1842 is repealed, and the Act of 1911 
does not require registration as a condition 
precedent to an action. By s. 24 of the Act of 
1911, where, at the commencement of that 
Act, there was copyright in an existing work, 
the owner is to be “ entitled to the substi- 
tuted right set forth in the second column 
of the First Schedule,” which is “copyright 
as defined by this Act”; and copyright under 
psthe new Act is a different right from copyright 
under the old Act, differing in, among other 
respects, the term of its duration. 

By the Interpretation Act, 1889 (52 & 53 
Viet. c. 63), s. 38, where any Act passed after 
the commencement of that Act repeals any 
other enactment, unless a contrary intention 
appears, the repeal is not to (c) “ affect any 
right, privilege, obligation, or liability ac- 
quired, accrued or incurred under any enact- 
ment so repealed,” or (e) affect any investi- 
gation, legal proceeding, or remedy in respect 
of any such right,” &c. 

For the pits, it was contended that regis- 
tration before action was merely matter of 
procedure, and that they were entitled to 
enforce the remedies for the causes of action 
which had accrued before the new Act came 
into force, under the procedure provided by 
that Act, under which registration was not 
necessary. The county court judge gave judg- 
men* for the deft. The pits, appealed. 

The Court (Phillimore and Bickford JJ.) 
held that no-one was entitled to sue under the 
new Act except for infringements of copy- 
right under that Act, and that although the 
pits.’ remedies for the infringements of copy- 
right under the old Act were preserved by the 
Interpretation Act, they were so preserved 
with the disadvantage that they must prove 
registration before action brought. Appeal 
dismissed. Evans and Anotheb n. Mobeis 
Biv. Ct. [1913] W. K. 58 

# 

— Secret process — Action to restrain 'divulging 
trade secrets and infrlngem^t of copy- 
^ right in illustrated catalogues — Motion 

for interim injunction — Injunction 
granted. ' ^ 

Se& Teabb Sboeet. 


COPYEI0HT.~ct;«7;/«/^r7. 


Literary Work. 

Card-index system — Copyright Act, 1911 (1 
Jj' 2 Geo. 5, c. 46), ss. 1, 35. 

The pits, invented an outfit consisting of a 
box in which cards of different colours and with 
different headings were inserted, the object J^jeihg 
to enable an employer to get readily at the 
insurance card of a particular servant. The 
cards merely had on them the words “ ” 

and address ” and other words that might he 
us^l by anybody ^ 

Meld,, tlrat the C£ft''&s were not an original 
literary work ” within s. 35 of the Copyright 
Act, 1911, and*there£ore were not the subject of 
copyright within s. 1. Libeaco, Ld. r. Shaw^ 
Walkee, Lb. - Warrington J. 30 T. I. B, 22 ; ' 

58 S. J. 48 

Music, 

Gramophone records — Musical looi'li — Reco7'ds 
?nade before commencement of Act — Sale since 
commenoetnent — Royalties — Affixing adhesive 
label to record — Yaliditg — Copyright Acf 1911 
(1 S' 2 Geo. 5, c. 46), 55. 1, 2, 19, 24— Copy- 
right Royalty System Qleehanlcal Musical 
Iiistnrnmits') Regzclatio/is, 1912, cl. 4. 

Appeal from a judgment of Phillimore J. 

The pit., in the early part of 1911, published 
an original musical work. At §.ome time before 
the date when the Copyright Act, 1911, came 
into operation (July 1, 1912) the defts,, who were 
manufacturers and sellers of gramophone records, 
manufactured abroad and imported into England 
gramophone records of the work, and they sold 
such records in England since July 1, 1912, with- 
out the plt.’s consent and without paying him 
royalties. The pit. claimed an injunction to 
restrain the defts. from selling such records 
without his consent, and an account and 
damages. 

The question was whether the defts. were 
entitled, without the consent of the pit. and 
without paying royalties, to sell, after July 1, 
1912, records lawfully made before that date. 

The Board of Trade made regulations under' 
s. 19, suh-s. 6, of the Act, providing (cl. 4) that, 
unless otherwise agreed ,ii[‘oy allies should he paid 
by means of adhesive labels purchased from the 
owner of the copyright and affixed to the records. 

The defts. contended that this regulation was 
ultra vires. 

Bhiilimore J. held that the defts. were entitled 
to sell the records without the plt.’s consent 
and without paying royalties, and he gave judg- 
ment for them. He also held that the regulations 
were not ultra vires. The pit. (^pealed and the 
defts. gave cross-notice of appeal. 

The 0. A. held that the sale of the records 
was an infringement of the plt.’s copyright, and 
that therefore the pit. was entitled to judgment. 
They also held that the regulations as to affixing 
labels on the records were not ultra vires. The 
appeal was therefore allowed and the cross- 
appeal dismissed. MONCKTON'y BATHf: FeIJEES 
Bathephone, Lb. - - C. A. [1913] 

W. M. 347 ; 30 T. L. B. 123 ; 58 S. J. 172 
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COPYBIGHT — eoiithiued. 

■* Title. 

Dramatic — Title of plao/ — T/te prorerh 
“ Where fhere\‘i a ivUl fhpre\^ a tcutf ” an the 
title of a play cannot he the snhject of copy- 
right. 

Whether the mere title of a play can be 
treated as the subject of copyright, qnrere. 
BkoeISEl t\ i^EYER - Warrington 29 T. L. B, ; 
57 S.‘ J. (sub nom. Broad v. 3Ieyer) 

CO-H^POEBENT. 

See Divorce and Foreign JirDG:MEVT. 

ife . 

GOEOHEK — Ordm' for second l/iqued — Coroners 
Act, 18S7 (50 4'* 51 T7c/. c. 71), r. i>.- 

Order made directing second inquest to be 
•held on the body of a person, wiiere the fads 
shewed that further iiivesrigatiuii as to the 
circumstances attending the death of tlie per- 
son was necessary. D.v parte Att.-Gex. 

Div. Gt. 29 T. L. E. 199 

COEPOEATIOH— By-laws— Validity of munici- 
pal by-laws — A'alidity of municipal 
debentures— Limitation — Appeal from 
British Columbia. 

See Canada— British Columbia. 

— Contract not under seal. 

See Local Government. 

— Corporation duty — I\[ortgage — Fund for 

redemption of debenture stock issued 
by corporation. 

See Revenue— Corporation Duty. 

— Loan — Burgh — Issue of redeemable stock by 

municipal corporation — “ Redeemable.” 
See Scottish Law. 

— Revenue — Duty on annual income of pro- 

perty belonging to or vested in bodies 
corporate and uuincorporatc. 

See Revenue— Corporation Duty. 

COSTS. 

Actum for. See Solicitor. 
Danliruptcy. See Bankruptcy. 

Com pa n y. See COMPANY— W inding- 
UP. 

Conveyance. See Vendor and Pur- 
chaser. 

Counsel, coh 122. 

County Court. See County Court. 
Defendants, col. 122. 

Discretion, col. 121. 

Divorem See Divorce. 

Doiible or Treble Costs. See County 
Court. 

Dcclesiasfieal Date. See Ecclesi- 
astical Law. 

Good Camse, col. 124. 

Indemnity. See County Couet.^ 
Lands Cleanses Acts. See Settled 
Land. 


COSTS — continued.* ^ 

Liccminq Acts. See LICENSING ACT^. 
2Iofion, coh 125. 

Piisslny-of'. above, Defendants. 
Patent. See Patent. 

Probate, col. 12G. 

Se(jne.sf raters, ad. 12G. 

Settled Land. See SETTLED LAND. 

Sh i pptng. See Shipping . 

Solicitor. See SOLICITOR. 

Special Jury, col. 12G. 

Trade Vnlon. See Maintenance. 
WorkraeJ s Compensation. See WORK 
MEN'S Compensation 

Action for. 

See Solicitor. 

Bankruptcy. 

— Jurisdiction— Ollicial receiver— Dnsuccessful 

application by — Order to pay costs 
personally. 

See Bankruptcy— Costs. 

Company. 

— A^'cluntary liquidation — Unsuccessful litiga-*' 

tion — Costs — Priorities. 

See CoZMPANY— W iNDING-UP. 

Conveyance. 

— Parcels— Plan — Falsa demonstratio. 

See Vendor and Purchaser. 

Counsel. 

— Counsel's fees. 

See County Court— Costs, and Patent 
—Costs. 

County Court. 

See County Court— Costs. 

Defendants. 

Joinder of defendants — Actum for passing- 
off against D. and W. S' — Charge of 
conspiracy against both defendants hela to 
have failed— Action dismissed as against B. 

— ir. S' Sons submitting to an Injunction, 
injimctidn awarded against them toUh costs 
up to the date of an offer by tlmn except the 
increased costs by reason of the charge of con- 
spiracy, which the plaintiffs tvere ordered to pay, 
as aUo the costs from the date of the offer — 
Principle of taxation — Objections by W. S‘ Sons 
to the taxation allowed and the taxation remitted 
to the taxing Master for review. 

A passing-off action was brought against B. 
and IV. SzSom, and a charge of conspiracy was 
made agaSist both defts. which was held at the 
trial to ha^ failed. The act ion was’dismissed as 
against B.%itii costs. W. & Sons having sub- 
mitted to an injunction as to passing-off, an* 
injunction #'as awarded against them with costs 
up to the date of an offer made by them, except 
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COSTS (Defendants)— 

^ far as the costs had been increased by the 
charge of conspiracy ; the pits, were ordered to 
pay the increased costs, and the costs from the 
date of the offer with a set-off. W. & Sons 
delivered objections to the taxation of their 
bill of costs against the pits, and the pits.’ bill 
of costs against them, alleging that the taxing 
Master had proceeded on a wrong principle, and 
that he ought to have allowed them all costs 
occasioned by B. having been joined as a deft, to 
the action. Thei‘ taxing Master in reply said 
that the real substance of the action against both 
parties w^as passing-off, and that to allovr W, & 
Sons all costs occasioned by the joinder of B. as 
a deft, would be virtually to give them the main 
portion of the costs of the action for passing-off 
in which they w^ere defeated : — 

Held^ that the taxing Master had proceeded 
on a wrong principle ; that the joinder of B. as 
a deft, was only relevant as regards the con- 
spiracy charge ; that the taxing Master must 
treat it as an action for passing-off to which an 
immaterial party had been joined, and then see 
how far the costs of W. & Sons had been increased 
by the joinder of that party. With that expres- 
sion of opinion the taxing Master was directed 
to review his taxation. , 

The pits, were ordered to pay the costs of the 
_ application and of the objections of the defts. 
" W. & Sons. John Brinsmead & Sons, Lh. 

Edwaed Gboeoe Stanley Brinsmbad 

AND WADDINGTON & SONS, Lo. 

Warrington J. 30 B. P. 0. 363 

2"too defendants — Plaintiff s^iccessfal against 
one defendant — Costs payable to successful defen- 
dant recoveralile from unsicccessful defendant. 

The pit. sued the two deft. cos. claiming 
damages for personal injuries. He obtained 
a verdict against the first defts. but not 
against the second defts., and judgment was 
entered against the first defts. with costs and 
for the second defts. with costs : — 

Meld^ that the pit. was entitled to recover 
from the first defts. the costs he was liable to 
pay to the second defts., notwithstanding that 
the fi.xst defts., although disclaiming respon- 
sibility, had not before the issue of the writ 
sought to throw responsibility on to the second 
defts. Besteemann r. The British Motor 
Oak Co., Ld. and The London General 
Omnibus Co., Ld. 

Coleridge J. 29 T. L. B. 324 

Two defendants — Plaintiff successful against 
0710 defendant — Costs payable to successful defen- 
dant recoTOTable from 'unsuccessful defendant. 

The pit. sued the two deft. cos. to recover 
damages for personal injuries sustained by 
him owing to the negligence of the defts.’ ser- 
vants or the servants of one of them. At the 
trial the jury found that the accident was 
solely due to the negligence of the servant’s 
of the fi.rst defts., and they exonerated the 
servants of the second deft. co. from all 
blame : — 

Meld^ that the pit. with his limited know- 
ledge of the facts was entitled to bring his 
action against both defts,, that the first defts,., 
when they were applied to by the pit,, ought 


COSTS (Defendants) — continmd. 
to have said whether they alleged negli^nci 
against the second defts. or not, and that a 
they had not done so, the pit., although h< 
was liable to the second defts. for costs, wa 
entitled to reco'ver those costs from the firs 
defts. Vine National Motor Cab Co. 
Ld. and Another - - 29 T. L. E. 31: 

Two defendants — Plamtiff successful a£ai%% 
one defe7idant — Costs payable to mccessfiil do 
fenda7it recoverable fro7n uimiccessful defenda7it 

The pit. sued a motor-cab co. ai^ an 
omnibus co. for damages for persona? in- 
jufies. Before action the^lt. first applied 
to the omnibus co. fft? compensation, but thej? 
denied liability and said tfiat the accident 
was caused shlely by the negligence of the 
motor-cab co.’s servant. On the refusal oi 
the omnibus co. to admit liability the pit. 
applied to the motor-cab co. and they, while 
denying any liability on their part, did not 
throw the responsibility on to the omnibus co, 

At the trial the jury found that the acci- 
dent causing the plt.’s injuries was entirely 
due to the negligence of the mo;‘;or-cab co.’s 
servant, and judgment was accordingly 
entered against that co. and in favour of the 
omnibus co.: — 

Beld, that the pit. was entitled to add 
to the costs which he could recover from the 
motor-cab co. the costs which he had to pay 
to the omnibus co. Mulhbrn v. ,The 
National Motor Cab Co., Lik 

Baukes J. 29 T. L. E. 67*? 
See County Court — Costs. 

Discretion. 

I Plea of Gaming Act — I)ep7'iv\ng successful 
I defeiidant of costs. 

In an action for a sum due on a bet the 
deft, pleaded the Gaming Act. On the case 
coming on for trial, the pit. admitted that, in 
view of the plea of the Gaming Act, he could 
not succeed, and he therefore consented to 
judgment for the deft. The deft, applied 
for judgment with costs : — 

Beld, that the Court had a discretion as 
to awarding costs, and in the circumstances 
would refuse to award them in favour of the 
deft. Levy v. Johnson 

La^snee J. 29 T. L. E. 507 

Divorce. 

Desertion — Appeal from justices — Second 
summons — Bes judicata — ^Wife’s costs. 
See Divorce — Desertion. 

Double or Treble Costs. 

See County Court — ^min—Indeimiity . 

Ecclesiastical law. 

— Clergy Discipline Act, 1892, Criminal suit 
under — Appeal in matter of law — ■ 
Practice. 

See Ecclesiastical Lav/. 

^ Good Cause. 

Verdict for farthing — ApjMoation to dis- 
allow costs — Befusal — Opinion of jm*y on costs — 
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COSTS (Good Cause) — conthiueiL 

Stay ff e^wcidlon — Dkei^etion of judge — i?. S. 

1883, OrdeJ’ LVIII., r. 16. 

By Order LVlli., r. 16, ‘‘ An appeal shall not 
operate as a stay of execution or of proceedings 
under the decision appealed from, except so far 
as the Court appealed from, or any judge thereof, 
or the Court of Appeal, may order ; and no 
intermediate act or proceeding shall be invali- 
dated, except '.'o far as the Court appealed from 
may direct : — 

that where in a libel action the jury 
find a* verdict for the pit. for a farthing, and at 
the conclusion of the trial^ the judge refuses to 
deprive the pit. of costs, anci%n a subsequent day 
it appears from commimicaticns which have taken 
place with the jurymen since the triM that it was 
the opinion of the majority of the jury that the 
pit. should be deprived of costs, the judge is not 
entitled, in deciding whether he will grant a stay 
of execution pending an appeal, to take into con- 
sideration the opinion of the jury on the question 
of costs. 

Judgment of Darling J., 29 T L. E. 721:, 
reversed, Wootton y, Sievier A2tD Others. 

C. A. 30 T. L. E. 185 

Indemnity. 

See COIJKTY CovjiT— Coats— Indemnity. 

Lands Clauses Acts. 

— Settled land — Separate appearance of tenant 

for life. 

See Settled Laio). 

Licensing Acts, 

See Licei^sing- Acts — Licence. — Cojn- 
fensation Axdliority, 

Motion. 

Motion — Alandoaed — Xotice. 

On May 22, 1913, the pit. issued his writ 
claiming an injunction to restrain the deft, 
from erecting any building so as to obstruct 
the plt.’s ancient lights, and for a mandatory 
order. On May 24, pursuant to special leave, 
notice of motion for May 30 for an interim 
injunction was served by the pit. with the 
writ. On May 30 the motion stood over for 
a week by arrangement.* On June 6 counsel 
for the pit. declined to move his motion, asking 
for a further adjournment for a week on the 
ground that the pit. was abroad. The deft, 
objected to any further adjournment, and asked 
for the costs of the motion as an abandoned 
motion. No notice of this claim for the costs 
was given by the deft, to the pit. before the 
matter came on ^ Court. 

Eve J. said that the only statement on the 
matter in Seton’s Judgments and Orders, 
7th ed., p. 380, was that it was usual for a 
deft, to give notice to the other side of his 
claim for the costs of an abandoned motion, 
but there appeared to be nothing in the rules 
which rendered it incumbent that such a notice 
should be given. The deft, was therefqfe 
entitled to have the costs of this abandoned 
motion. Hinde tJ, Power 

Ev© J. [1913] W. K. 184 


COSTS — continued. * 

m 

Passing-off. 

above, Defendants and Passing-off 
— Costs. 

Patent. 

See Pate^tt — Infringement and 
Threats Action. 

Probate. 

Will and two codicils proveif m common form 
hy exeexifors — Third codicil brought to their 
notice two years afterwards — Action by bene- 
ficiary against executors — ■ Defence of undue 
exeeutw7i and icant of Itmwledge and approml — 
Codicil admitted to j) rebate — Dxceutors con- 
demned in costs. 

In a probate action, where the pit. and a 
deft., daughters of the testator, were practically 
the only persons interested in the residue under 
a will and two codicils thereto, the pit. pro- 
pounded a third codicil, two years after probate 
of the will and earlier codicils had been granted. 
The executors of the will desired the pit. to 
propound the third codicil before they would 
consent to prove it, and in their defence pleaded 
that the codicil was not duly executed and that 
the testator did not know and approve of the 
contents thereof. The codicil was admitted to 
probate and the executors were condemned in 
costs. In re Speke. Speke i\ DeaivIN and 
Others - Bargrave Beane J. 30 T. L. E. 73 

Sequestrators. 

A writ of sequestration issued to enforce 
an order of Court, the defts. being the seques- 
trators. Under the writ they claimed certain 
property which had been purchased by the 
pit., they alleging fraud and mala fides in 
the pit. On the trial of an issue the jury 
found in favour of the pit.: — 

Held, that although the defts., as seques- 
trators, had acted under the direction of the 
Court, that did not justify them in taking 
action as to property to which they had no 
right, and therefore that they were liable for 
the costs of the action. Wiebalck Told 
AND Others - Bucknill J. 29 T. L, E. 741 

Settled Land. ^ 

See Settled Land. 

Shipping. 

See Shipping— Collision. 

Solicitor. 

— Solicitors’ costs. 

See Solicitor. 

Special Jury. 

Certificate for special jury — “ Immediately 
after rerdietd' — Juries Act, *1825 (6 Qeo. 4, 
c. 50), s, 34, I 

The Juries Act, 1825, s. 34, provides that 
the person oj* party who shall apply for a 
special jury shall pay all the expenses occa- 
sioned therel:^ without having any further 
allowance for the same on taxation than he 
would be entitled to, if the case had been 

D 


C.C.D. 
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COSTS (Special Jury) — continued, 
tried by a common jury ; unless the judge 
before whom the cause is tried shall, imme- 
diately after the verdict, certify, imder his 
hand, upon the back of the record, that the 
same was a cause proper to be tried by a 
special jury.” 

On Jan. 27, 1913, an action was tried 
with a special jury. The verdict was for the 
pit. upon one issue and for the defts. upon 
another. Judgment was given for the pit. 
for a fixed sum with the costs of one issue. 
Each party was ordered to pay the costs of 
the issue on which they had failed, and an 
account, which was not opposed, was directed. 
No certificate for a special jury was then 
asked for or given. On April 24:, 1913, on an 
application relating to the account, the defts.' 
counsel applied for a certificate, and the judge 
gave it : — 

Seldy that the judge had not certified in 
time, for the word “ immediately ” must be 
construed literally, unless special circum- 
stances prevented* the certificate being made 
or applied for at the trial or the judge ex- 
pressly reserved his decision on the point, 
and in either of such cases it should be applied 
for at the first reasonable opportunity. 

Forsdihe v. Stone (1868) L. R. 3 C. P. 
607, followed. Baeker v. Lewis & Peat 
C. A. [1913] 3 K. B. 34 ; 83 L. J. (K. B.) 843 ; 
108 L. T. 941 ; [1913] W. N. 175 ; 29 
T. L. R. 5^5 ; 67 S. J. 577 

Trade Union. 

— Slander on officer as such — Action by officer 

— Indemnity by union against costs — 
Ultra vires. 

See MAINTENAlfCE. 

Workmen’s Compensation. 

See Workmen’s Compensation. 

COUNSEL— Absence. 

See Solicitor— Right of Audience. 

— County court. 

See County Court— C osts. 

Fees. 

See Costs — Counsel, and County 
Court — Costs. 

— Opinion — ^Appeal in forma pauperis. 

See Appeal— Divisional Court. 

Statements hy. 

Counsel ought not to inform the Court of any 
facte he has personally investigated. Rex v. 
Benjamin (xiETHUR) 

C. C. A. 8 Cr. App. B. 146 

COUNTY — Creation of county borpugh — Adjust- 
ment of financial reiaoions between 
county and county borough. 

See Local Goveen5ient — County 
Borough. 

COUNTY COURT RULES, 1918, W. N, 1918 
(April 19), p. 218. 


COUNTY COURT. 

A;ppeal, col. 128. 

Gomfany. See StaNNAEIES. 

Costs, col. 129. 

Bvidence, col, 130. 
l7iS2)ection, col. 130. 

Interpleader, col, 130. o 

Jurisdiction, col, 131. 

Ko7i-suit, col. 131, 

» Pleading, col. IBS'. 

•Postponeifint of Trial, col. 132. 

Rpnitted Action, col. 132. 

Removal to High Court, col. 133. 

St a y of Proceed I n gs. See Aebitr AT ION, 

Surrender of Tenancy. See Landlord 
AND Tenant. 

WorhmeTs Compensation. See Work- 
men’s Compensation. 

Appeal. 

Appeal from county court — Refusal of county 
court judge to non-suit at conclusion of plaintiff's 
case — Evidence subsequently called on behalf of 
defendant — Appeal by defendant to Divisional 
Court — Point taken that county cmirt judge ought 
to have non-suited plaintiff — Consideration of all 
evideyice given in county cou)4. 

At the close of the plt.’s case in an action 
brought in a county court it was objected upon 
behalf of the defts. that there was no case fox 
them to answer. The county court judge 
overruled the objection. Evidence was then 
called on their behalf, and the county court 
judge gave judgment for the pit. Upon appeal 
to a Div. Ct. : — 

Held, that if the Div. Ot. thought that 
upon the whole of the evidence given in the 
county court the county court judge was justi- 
fied in coming to the conclusion he did, it 
ought not to overrule his decision, even if he 
was wrong in not non-suiting at the conclusion 
of the plt.’s case. 

Great Western By. Co. v. Bimell (1866) 18 
0. B. 676 (there entitled Great Northern By. 
Co. V. Bimell), coSsidered. 

The Court accordingly considered the whole 
of the evidence given in the county court and, 
finding that there was no evidence upon which 
the county court judge could give judgment 
for the pit., allowed the appe^. Groves v. 
Cheltenham and East Gloucestershire 
Building- Society - - Div. Gt. [1913] 

2 K. B. 100 ; 82 L. J. (K. B.) 664 ; 

108 L. T. ^6 ; [1913] W. N. 47 

— Appealing, Time for — County court action — 
Appeal from county court — Appeal from 
judgment of Divisional Court on such 
appeal — Final order. 

See Appeal— Court of Appeal. 

Company. 

— « Winding-up — Jurisdiction — Mining partner- 
ship of two. 

See STANNARIlfS. 
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O0ITFTY COURT — continued. 

Costs. 

Counsel. 

Taxation — AUomince for two amnsd — Comity 
Courts Act, 1SS8 (51 .A;* 52 c. 4B), 72, 164 

— County Court Rules^ 1903 and 1904, Order 
XXIlA, k 27 ; Order UIL, r. 45. 

On tne tajcation of the costs of an action 
brought in the county court under the ex- 
tended jurisdiction conferred by the County 
Courts».act, 1903, in which the successful party 
has been represented at the trial by two coun- 
sel, there is no power to alicm^ the fees of more 
than one counsel. '’Bates v. Goebon Hotels, 
Lb. - - Biv. Ct ri9131 I: K B. 631 ; 

82 L. S. (K. B.) 441 ; 108 L. T. 510 ; [19131 
W. W. 58 ; 29 T. L. R. 298 ; 57 S. J. SOS 

JVbte, 

But see now County Court Rules, 1913, 
Order LIIL, W, N. 1913 (April 19), p. 213. 

Dkerefion. 

Power of judge to deprive successful plaintiff 
of costs — Dissatisfaction icith evidence of plain- 
tiff's ivit/iess. 

The fact that a judge in the county court 
is dissatisfied with the evidence of a witness 
called on behalf of the pits, in an action is no 
ground for depriving the pits, of costs to which 
they are entitled as the result of succeeding in 
the action. Hudsons, Ld. u. De Halpert 

Biv. Ot. 108 L. T. 416 ; 29 T. X. R. 257 

Cncertaiutij of plaintiff as to legal rights — 
Joinder of alternative defendants — Cnsuecessful 
defendant ordered to ggay costs of successful 
defendant — Jurisdiction. 

Appeal from the Stroud County Court. 

The pit. claimed damages for trespass, and 
an injunction. The defts., Mr. and Mrs. 
Moore, asserted that Mrs. Moore was entitled 
to a right of way and that the alleged acts of 
trespass were committed in exercise of that 
right ; and the pit. joined Rowell as a deft., 
claiming against him, in the alternative and in 
the event of its being held that Mrs. Moore 
had the alleged right of way, damages for 
breach of covenant for titlf or for quiet enjoy- 
ment. 

The county court judge decided that Mrs. 
Moore was not entitled to a right of way and 
gave judgment for the pit. against the defts. 
Sloore and in favour of the deft. Rowell ; 
and he further ordered the defts. Moore to pay 
to the pit. the costs which he was ordered to 
pay to the deft. Qowell. The defts. Moore 
appealed. 

The Court (Bray and Lush JJ.) differed. 
Bray J. being of opinion that the defts. were 
entitled to judgment in the action, and Lush J. 
being of the contrary opinion. The order that 
the defts Moore should pay the costs of the 
deft. Rowell was discharged. 

Bullock V. London General Omnibus Com- 
pany £1907] 1 H. B. 264, distinguished. Poul- 
TON f?. Moore and Others » Biv. Ct. [1913] 

W. H. 349 


(COUNTY COTTST (Oosft) — mitinucd. 

Indemnity. 

Ta^Tatloil of costs — Limitations of Actioiis and 
Costs Act, 1842 (5 tf 6 FiVf. c. 97), s. 2 — In- 
demnity as to costs incurred l?i and about amy 
actio7iJ 

Where an action is brought in the county 
court for a matter in respect of which the 
pit., if successful, is entitled under the Limita- 
tions of Actions and Costs Acjf, 1842, to re- 
ceive a ** full and reasonable indemnity as to 
all costs, charges, and expenses incurred in 
and about any action,’’ the pit.’s costs, so 
far as they are incurred “in the action,” 
ought to be taxed according to the county 
court scale ; but the pit. is further entitled, 
under the indemnity against costs incurred 
“ about the action,” to recover all costs reason- 
ably incurred by him as preliminary to the 
action, including the costs of taking counsel’s 
opinion as to whether the action would lie. 
House Property Go, of London v. White- 
man - Biv. Gt. [1913] 2 K. B. 382 : 82 L. J. 

(K. B.) 887 : 109 L. T. 43 ; [1913] 
W. If. 139 ; 77 J. P. 819 

Evidence. 

— Appeal from county court — Refusal of county 
court judge to nonsuit at conclusion of 
I plaintiff’s case — Evidence subsequently 

called on behalf of defendant — Appeal 
to Divisioiial Court — Consideration of 
all evidence given in county court. 

Bee above, Appeal. 

Inspection. 

Inspection of property — “ Building in 
possession of party to action ''—Tenants in eomanon 
— County Court Buies, 1903 and 1904, Order XIL, 

r. 3. 

By Order xil., r. 3, of the County Court Rules, 
1903 and 1904, the Court may, upon the applica- 
tion of any party to an action or matter, make an 
order for the inspection of property as therein 
mentioned, and for the purpose aforesaid authorize 
any persons to enter upon or into any land or 
building in the possession of any party to such 
action or matter : — 

Held, that an order cannot be made under th# 
above rule to inspect the property of several 
tenants in common, some of whom are not before 
the Court. 

Kearsley v. Phillips (1883) 10 Q. B. D. 465, 
followed. CooMEs & Son v. Hayward 
Biv. Ct. [1913] 1 K. B. 150 ; 82 L. J. (K. B.) 

117 ; 107 L. T. 715 

Interpleader. 

Judgmejvt for a deM — Goods of judgyyient 
debtor taken in execution and sold — Claim by 
assignee oftke^ebt to proceeds of sale — County 
Courts Act, lISS (51 4" o2 Viet. c. 43), ss. 156, 
lol— Judicature Act, 1873 (36 4' 37 Viet. c. 66), 

s. 25, subs. 6 ; 89. 

Where a creditor, who has assigned a debt 
together with |11 securities for the same, subse- 
quently recovers judgment against the debtor in 
the county court, and the goods of the judgment 

D 2 
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COUKTY COURT (InteiplWer) — Gontinued. 
clebtor are taken in execution and sold^ the 
assignee of the debt cannot claim the proceeds of 
sale under ss. 156 and 157 of the County 
Courts Act, 1888. 

J udgment of Div. Ct. (Ridley and Lush JJ.) 
[1912] 2 K, B. 459, affirmed. Plant v. 
Collins. Dbeley, Claimant - C. A. 

[1913] 1 K. B. 242 ; 82 I. J. (K. B.) 467 ; 

108 I. T. 177 ; [1912] W. 17. 290 ; 

# 29 T. L. E. 129 

Jurisdiction. 

— Collision — Damage by sliij) 
to buoy — County Co^irts Admiralty Puris- 
diotion Aot, 1868 (31 32 Viet. c. 71), 5 . 3, 

subs. 3 — County Courts Admiralt}/ Jurisdiction 
Amendment Act, 18G9 (32 33 Viet. c. 51), s. 4. 

The XJpckkne - Biv. Ct. [1912] P. 160 ; 

81 I. J. (P.) 110 ; 12 Asp. Mar. Law Cas. 

281 ; 107 L. T. 860 ; 28 T. L. E. 370 

IXon-suit. 

Limitation of time — Plaintiff non-suited 
ivithout consent on the opejiing of his case — 
Meajiing of act done in ymrsuance of any piiblic 
authority'^ — Uunioqml Corpoj^ations Act, 1883 
(40 47 Viet. c. 18) — Public Authojltles Pro- 
tection Act, 1893 (56 4' 57 Viet. c. 61), 1. 

Certain trustees had, under a scheme made in 
pursuance of the Municipal Corporations Act, 
1883, the management of lands. on the seashore, 
which formerly belonged to a corporation dis- 
solved by that Act. \\Tth the alleged object of 
preserving their rights, they demolished and 
removed the roaterials of two bathing huts which 
had been placed on rollers on the shore by a 
fisherman for hire by visitors. 

The fisherman brought an action in the 
county court against the secretary of the 
trustees claiming damages for assault, trespass, 
conversion and detinue, but did not commence 
the action within six months after the demolition 
and removal of the materials of the buildings. 
The deft, pleaded the Public Authorities Protec- 
tion Act, 1893, as a defence ; and the learned 
county court judge having heard the opening of 
the plt.’s case, but without hearing any of the 
evidence tendered in support of it, non-suited 
him : — 

Lfeld, that the question whether the trustees 
acted maliciously and nut bona fide in pursuance 
of any public authority might have arisen on the 
evidence, although not raised by the plt.’s par- 
ticulars ; that the removal of the materials of the 
buiklings might have been proved to have given 
rise to a continuing claim ; and therefore that, on 
the authority of Fletcher v. London and North 
Western Ry. Co. [1892] 1 Q. B. 122, the learned 
county court judge was wrong in withdrawing the 
case from the j ury when he did without the pit’s 
consent instead of hearing his evidence, and that 
there must be a new trial. m 

Per Scrutton J. : On the new tvial the exact 
nature of the public duty allege^-by the deft, 
would have to be considered?''" And query 
whether the statute applies to cases where the 
substantial issue is the recovery ^f land or the 
title to land. Cross u. Rix - Biv. Ct. 

11 L. 0. E. 151 ; 77 J. P. 84 j 29 T. L. E. 86 


COUNTY COUET (Non-suit) — continued. 

— Refusal of judge to non-suit. ^ 

See above Evidence. 

Pleading. 

Promissory note— Payable at a particular 
place — Pleading. 

In an action on a promissory note in the 
county court the deft, wished to^ake the point 
that the note was payable at a particular 
place and that it had not been duly presented 
for payment. The county court judg*?.. held 
that this was a statutory defence and that, as 
no notice had been^i^iven of it, the deft, could 
not take the point : — 

Reid, that by virtue of s. 87 of the Bills 
of Exchange Act, 1882, due presentment fox 
payment was of the essence of the plt.’s cause 
of action, and so was not a statutory defence 
of which the deft, need give notice, Prit- 
chard u. Couch and Others 

Biv. Ct. 57 S. L 342 

Postponement of Trial. 

“ Good catise^^ — Pendency of action in High 
Court raising similar issue — County Court Rules, 
1903 ajid 1904, Order XU., r. 16. 

Appeal by the pits, from an order made by 
the judge of the Southwark County Court. 

The action, which was commenced on 
May 15, 1913, was brought to recover 

617. 155. 10^., the balance pf an account due 
to the pits, for the erection of a lift in certain 
premises at 64, Long Acre. 

On May 21, 1913, the pits, were served by 
the deft.’s solicitors with notice of their inten- 
tion to apply for an order that the trial of 
the action should stand over pending the hear- 
ing of an action which was being brought in 
the High Court against Jackson, the present 
deft., at the instance of the tenants of the 
premises at 64, Long Acre, in which the lift, 
the subject-matter of the action, was erected 
for damages in respect of the alleged faulty 
construction of the lift. 

On May 22, 1913, the county court judge 
made an order that the trial of the action be 
adjourned until after the action pending in 
the High Court had been tried. 

The pits. appeal%l. 

The Court dismissed the appeal, holding 
that the pendency of the High Court action 
was ‘‘ good cause ” within Order xii. r. 16 of 
the County Court Rules, 1903 and 1904, for 
postponing the trial of the action. They, how- 
ever, thought that in the circumstances the 
county court judge should not, in the exercise 
of his discretion, have made the order post- 
poning the trial, and suggested that the matter 
should be reconsidered by him. Hammond 
Brothers & Champness, Ld. v. Jackson 

Biv. Ct [1913] W. N. 340 

Remitted Action. 

Judge'" s refusal to hear — Order to hear — 
Ciists — County Courts Act, 1888 (51 ^ 52 Viet, 
c. 43), 5. 65. 

An order was made by a Master of the 
Supreme Court under s. 65 of the County 
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GOUHTY COITRT (Remitted Action) — continued. 
Courts Act, 18S8, remitting an action to tbs 
Manchester County Court. That section 
authorizes the remitting of an action of the 
kind in question ‘‘ to be tried in any Court 
in which the action might have been com- 
menced, or in any Court convenient thereto.” 
The action could not have been commenced in 
the Manchester County Court, and the judge 
refused to try Me action on the ground that his 
Court was congested with local cases and that 
the case^ught to have been remitted to Liver- 
pool. 

The Court made absolute a rule nisi to the 
judge to hear theoaction and ordered him tOj 
pay the costs of the rule. Rjex.. v. Judge 
Mellob akd Royal London, &c., Insubance 
Ca. Ex parte Bickebton - - Biv. Gt. 

80 T. L. R. 22 

Order of Master rem ltilng action of contract 
to county court — Oi'lginal icrit and order lodged 
with registrar of county court — Subsequent 
extension of time for api)eal\ng against Master's 
order by judge at chambers — Becei'sal of order 
by judge — Absence of jurisdiction in High Court 
after remittal of adion to county court — County 
Courts Act, 1888 (51 St TTcL c. 43), s. 65. 

Where an action in the High Court has 
been remitted to the county court under the 
County Courts Act, 1888, s. 65, and the 
original writ and the order remitting the 
action have been lodged with the registrar of 
the county court, there is no longer any juris- 
diction in the High Court to entertain an 
appeal against the order remitting the action 
to the county court. 

Harris v- Judge [1892] 2 Q. B. 565, and 
Dube V. Baris [1893] 2 Q. B. 107, 260, fol- 
lowed. Buckley & Beach r. National Blec- 
TBic Theatees, Ld. - C. A. [1913] 2 K. B. 

277 ; 82 B. J. (E. B.) 739 ; 108 L. T. 871 ; 

[1913] W. H. 103 

Removal to High Court. 

Removal of action from county court to High 
Court — Discretion of High Court or judge thereof 
— County Courts Act, 1888 (51 S,' Viet. c. 43), 
.«?, 126 . 

By s. 126 of the County Courts Act, 1888, 
proceedings commenced ijji the county court 
may be removed into the High Court, if the 
High Court or a" judge thereof “shall deem it 
desirable that the action or matter shall be 
tried in the High Court, and upon such terms 
as to payment of costs .... as the High 
Court or a judge thereof shall think fit to 
impose ” : — 

Held, that the section is not confined to 
cases in which theoaction which is the subject 
of the application for removal is in itself more 
fit to be tried in the High Court than in the 
county court. The section gives an absolute 
discretion to the High Court to consider, 
having regard to all the circumstances, 
whether it is desirable that the action should 
be tried in the High Court or remain in the 
county court. Challis v. Watson ^ 

Biv. Ct. [1913] 1 K. B. 647 ; 82 L. J. (K. B.) 

629 ; 108 L. T. 506 ; [1913] W. H. 47 ; 

29 T. B. R. 271 ; 67 S. J. 286 


COTTHTY CmRT—contimicd. 

Stay of Proceedings. 

See Aebitbation— S tay of Proceedings. 
Surrender of Tenancy. 

— Tenant remaining in possession — Execution — 

Claim by landlord for rent. 

See Landlord and Tenlant— T enancy. 

I Workmen’s Compansaiion. 

See WobkmenA Coaipensation. 

COURT OP APPEAL. 

See Appeal. 

COURT OP PROBATE ACT, 1857, as. 75, 77, 78. 
See Pbobats. 

COURT OP RECORB — Railway and Canal Com- 
mission — Reference . 

See Appeal — Railway and Canal Com- 
mission. 

COVEHAHT. 

After-acquired Property. See Settle- 
AIENT. 

Building Scheme, coL 134. 

Husband and Wife. See Divoboe — 
Restitution of Conjugal Rights. 

Lease, col, 134. 

Besirictive Covenarits, col. 134. 
litle. See Yendoe and Pubchasee. 
VeridoSs Lien, col. 136. 

After-acquired Property. 

— Covenant to settle. 

See Settlement. 

Building Scheme. 

See below, Restrictive Covenants. 
Husband and Wife. 

— Deed of separation — Covenant not to sue for 

restitution of conjugal rights — Bank- 
ruptcy of husband — Arrears of allow- 
ance under deed proved for by wife — 
Discharge — Effect. ♦ 

See Divorce — Restitution of Conjugal 
Eights. 

Lease. 

See Administration — Covenant and 
Landlord and Tenant. 

Restrictive Covenants. 

Build ing — Inj unction — A Itei'at io n in cha- 
racter of district. 

In 1888, S., the owner of a considerable 
estate called the B. M. Estate, lying on the 
south side only of C. Road, conveyed .to a 
building society three acres of the land 
bounded by Road on the north (below called 
the second S. Estate). The land was coloured 
pink on the plan on the conveyance, which 
divided it by* lines into eighteen equal-sized 
plots having the odd numbers on the 0. Road 
frontage and the even numbers on the south. 
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COYEHAHT (Restrictive^^Covenaats) — continued. 

The plan also shewed another piece of land 
coloured green, which belonged to S. but was 
not conveyed. The deed contained a covenant 
by the society against the erection or user of 
buildings on the second S. Estate other than as 
private dwelling-houses, professional premises, 
or lodging-houses. S. by -the same deed 
entered into a similar restrictive covenant as 
regarded the land coloured green. Other parts 
of the B. Estate lying to the west and 
south-west of the second S. Estate (below 
called the first S, Estate) had been previously 
purchased by the society, which later on pur- 
chased other land forming part of the B. M. 
Estate, including the land coloured green (col- 
lectively called the third S. Estate). 

In 1889 the society conveyed a plot on the i 
second S. Estate (hTo. 11, facing north) and | 
another plot (hTo. 12, facing south) to G., who 
in 1912 conveyed them both to the deft. The 
unsold portions of the B. M. Estate were in 
1911 conveyed by .the successor in title of S. 
to the pit. 

In and for some time after 1888 C. Hoad 
was a quiet country road with a few houses on 
either side, and for some distance west of the 
second S. Estate, and along the whole frontage 
of that estate and of the laud coloured green 
the district was purely residential. Erom 1888 
onwards this character ’ had been seriously 
altered. On the north side of 0. Road there 
was an almost continuous line of shops opposite 
the second S. Estate, and 0. Road itself had 
become the main shopping district of the place. 
Many shops had also been built on .adjoining 
parts of the B. M. Estate which had formerly 
been subject to restrictive covenants, and the 
covenants in respect of several plots on the 
second S. Estate had not been enforced, with 
the result that private houses on them had been 
turned into shops. The pit. himself had 
erected shops on parts of his neighbouring 
land. 

In 1912 the deft., being desirous of build- 
ing shops on his plots, applied to .the pit. for 
leave to do so. This was refused except on 
the terms of the deft, paying pit. lOOL On 
these terms being declined the pit. sued for an 
injunction to restrain the deft, from erecting 
the shops : — 

Held, (1.) that as between S. and the 
society the conveyance provided for a building 
scheme ; (2.) that the acts and omissions of 
the pit. and his predecessors in title, and 
particularly the non- enforcement of the cove- 
nant as to the building on parts of the second 
S. Estate, prevented the Court from enforcing 
the covenant ; and (3.) that, if that was not 
enough, the Court was entitled also to take 
into account the general change in the 
character of the neighbourhood irrespective of 
the particular acts and omissions of the pit. 
and Ms predecessors in title. 

Observations of James L.J^in German v. 
Chapman (1877) 7 Gh. B. 2n, 279, and of 
Bindley L. J, in Knight v. Svmmonds [1896] 2 
Ch. 294, 297, 298, applied. S^BEY v. Sains- 
BURY - - - Sargaat J, [19131 2 Gh. 513 ; 

109L. T.S03 57 8. J. 836 


COVERAKT (Restrictive Covenants)— 

Covenant running iclth land — — 

Negative easement''’^ — Covenant enforceaUa hi 

eijitUy. 

■Purchasers of land sold in plots for build- 
ing in 1880 entered into restrictive covenants 
with the tenant for life of a settled estate, who 
had the legal estate therein, and the trustees, 
who had only a power of sale. Ther^. was no 
general building scheme applicable to the 
estate as a whole, but similar covenants were 
entered into by purchasers of piopertjr in the 
.same road : — ^ 

Held,^ that the^^enefit of the covenant ran 
with the land in equity in i^he same manner as 
a negative;, easement, and that an adjoining 
owner was entitled to enforce the covenant 
against a purchaser and his tenant, although 
the original legal estate of the covenantee had 
ceased to exist. 

Kogers v. Eosegood (1900) 2 Ch. 388, 
applied. Long and Others v. Gray and 
Others §8 S. J. 46 

Bestrictive covenants — Trade — Change in 
character of neighbourhood — Acquiescence — Fried 
fish shop. 

Purchasers of land laid out upon a building 
scheme in 1862 covenanted to observe certain 
: stipulations, one of which prohibited any trade 
or manufacture from, being carried on upon the 
estate. Subsequent purchasers of other land on 
the estate purchased with notice of and subject 
to this covenant. One of them had permitted 
four houses upon land purchased by him to be 
turned into shops : — 

Held., that, in the circumstances, his executors 
were entitled to restrain a purchaser from him 
from carrying on the trade of a fried fish vendor 
on his premises, in breach of the original 
covenant. 

To disentitle an ovvmcr to enforce a restrictive 
covenant it is not sufficient to establish a change 
in the character of the neighbourhood without 
positive evidence of personal acquiescence in the 
change on the part of the person seeking to 
enforce the covenant. Pulleyne and Others 
V. France and Another - C. A. 57 S, J. 173 
Title. 

— Conveyance — Damages. 

See Yendoc and Purchaser. 

Vendor’s Lien. 

Covenant to maintain vendor — Purchaser for 
value with notice. 

A. assigned by deed to her son a dwelling- 
house and farm in consideration of natural 
love and affection, and of the covenants on 
the part of the son thereinafter contained. 
The deed contained a coiiehant by the son, 
that he, Ms executors, administrators, or 
assigns, would maintain A. and her daughter 
during their lives, and permit them to occupy 
the dwelling-house : — 

Held, that there was a lien on the lands 
for such maintenance which was binding as 
against a subsequent purchaser for value with 
n/3tice. 

Michardson v. Camland (1817) Beatty, 457, 
applied and followed. Kelaghan v. Daly 

Boyd J. (Ir.) [1918] 2 I. R. 828 
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CEIMINAI APPEAL ACT, 1901 

® See CBiMiiTAL Law—- A ppeal to C. 0. A. 
CEIMISTAL LAW. 

Accessory^ coL 138. 

AceompUec, eoL 138. 

A 2 )})eal to C. C, A,^ col. 138. 

^jittorney- General^ Sanction of. See\ 
beLw, Larceny Act, 1901. 

Banhers'’ Boolis. See Evidence. 
Bettmg^ col. 1-19. 

Breald/iy and Eni'^-^uig^ col. 149. 
Brothel^ cdl. 150. 

Buryla7‘y, col. 150. 

C/iililnm, Carnal Knowledge of col. 150. 
Children^ Xeglect of col. 150. 

Compajiy. See London — Hnisance. 
Contempt of Court. See Ditokce. 
Coucerdoii. See below. Larceny. 

Criminal Law Amendment Ac/, 1885, 
col. 152. 

Cruelty to AniniaU^ col. 152. 

Ecclrvadical Law. See Eccle- 
siastical Law. 

Bi'Ulencei col. 152. 

B-rtnuliticn. See Extradition. 

Fahe Brefences. col. 158. 

Fwujery^ col. 159. 

Frauds col. 159. 

Fraudulent Cotiversion. See belowi 
Larceny 

Habitual Crimlml^ col. 159. 

Husband and Wife^ col. 161. 
Imjn'isonment. See below, Sentence. 
Indictment, col. 161. 

Insanity, col. 162. 

Jury, col. 163. 

Larceny, col. 163. 

Lai’ceny Act, 190]^ (^ol. 163. 

Libel, col. 163. 

Manslaughter, col. 163. 

Master and Servant. See Nuisance. 

Miscarriage of Justice. See above, 
Appeal to C. C. A. 

Misdiredmi. See above, Appeal to 
C.G.A.m 

Murder, col. 164. 

Official Sec7'ets Act, 1911, col. 165. 

Penal Servitude. See below, Sentence. 
Perjury, col. 165, 

Procuration, col. 165. 

Prostitution. See below, Sentence. • 
Punishment. See below, Sentence. 
(Quarter Sessw^is. See Justices. 


CBimiKAL LkW^eBnibmed. 

Beceipt of Stolen Goods, col. 
Recognizances. See below, Sentence. 
Sentence, col. 166. 

Shooting with Intent to Murder, col. IBS. 

Shooting with Intent to Resist Appre- 
hension. See above, Appeal to C. C. A. 

Solicitation. See above, Evidence. 
Threat to Murder, col. t69. 

Fidairful irounding, col. 1G9. 

Vagrancy, col. 169. 

Verdict. See above, Jury. 

JVhipjiing. See above, Sentence. 
Accessory. 

Burglary. 

Mere know’ledge tliat tlie principal intends, 
to commit crime does not constitute an acces- 
sory before the fact : there must be some 
particular crime in view. Eex v. Lomas 
(Joseph) - - C. C. A. 9 Cr. App, E. S26 

Accomplice. 

See Appeal to C. C. A. — Sentence, and 
Evidence. 

Appeal to Court of Criminal Appeal. 
Adjournment, col. 138. 

Constitution of Court, col. 138. 

Fresh Evidence, col. 138. 

Frivolous Ap 2 }eaU, col. 139. 

Leave to App^eal, col. 139. 

Miscarriage of Justice, col. 140. 
Misdh^ection. See above, Miscarriage of 
Justice. 

Right of Appeal, col. 145. 

Sentence, col. 146. 

Shorthand Ffotes, col. 149. 

Adjournment. 

The Court has a discretion in granting an 
adjournment on the ground of one of its 
members having been the judge at the trial. 
Bex V. Shaeman (Stephen), alias Suther- 
land (ECenby) - C. C. A. 8 Gr. App. E. 130 

Application for adjournment refused, where 
the object of the application was to consider 
whether fresh evidence should be called to raise 
a defence not set up at the trial, Bex -v. 
MoLaeen (Hugh) 

C. C. A. 8 Gr. App. E. 10 

Constitutio7i of Coiirt. 

There is no rule that the trial judge should 
not sit on the hearing of the appeal. Bex v. 
Bennett (Berkeley) and Newton (Arthur) 

C. C. A. 9 Cr. App. E. 148 
See ^oYe, Adjournment. 

^ Fresh Fkidence. 

Alien. ' • 

If there is any uncertainty at the trial 
whether the ppellant is an alien, the Court 
will hear evidence on the point. Bex o, 
Collins (Jack) - C. C. A. 8 Cr. App. E. 244 
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CBIMIHAL LAW (AppGal to Court of Criminal 
Appeal) — contmued, 

Identif cation. 

Conviction quashed in view of fresh evidence 
and of proof that the identification of appellant 
at the trial was not satisfadtoi'y. 

For the purpose of identification the suspected 
person should not be presented alone. Kkx r. 
Williams (Geoege) C. C. A. 8 Cr. App. R. 84 

J%ry — CharacteT of. 

The Court ^will not as a rule hear evidence 
as to the character oL individual jurymen. 

The Court will not set aside a verdict on 
questions of fact except on the strongest evi- j 
dence. Rex n. Hancox (Aethub Feed) 

C. C. A. 8 Cr. App. R. 193 ; 29 T. L. R. 331 

Recei;pt of stolen goods. 

On the trial of an indictment for receiving 
stolen property, the evidence of possession by 
the accused must be clear. Rex v. Foreman 
(Eenest) - - C. C. A. 9 Cr. App. R. 216 

Witness reguinng immunity. 

The Court will not give leave to call a 
witness who has made a confession exonerating 
an appellant but who declines to swear to the 
truth of it, unless he is guaranteed immunity 
for the crime. 

The Court will not as a rule give leave to 
call a witness the nature of whose information 
is not disclosed. 

Whether the Court will take notice of an 
objection that the trial judge declined to allow 
a witness to be treated as hostile, gucere . Rex 
V. Goedon (Geoege Chaelbs) and Othees 

C. C. A. 8 Cr. App. R. 246 

In a proper case the Court will adjourn 
the hearing of an application and permit the 
name of a prospective witness not to be men- 
tioned in public, if it is duly supplied to the 
registrar. Rex v. Goedon (Geoege Chaeles) 
AND Othees - - C. C. A. 8 Cr. App. R. 237 

Wit 7 iesses that might have been called at the 
trial. 

The general rule that witnesses, who might 
have been called at the trial and were not, will 
not be called in the Court above will be enforced 
with strictness, when the defence is an alibi and 
««%ppellant reserves his defence before the justices. 
Rex V. Teevaethen - C. C. A. 8 Cr. App. E. 97 

Frivolous A^^eals. 

The Court will mark its disapprobation of 
frivolous appeals by disallowing the running 
of the sentence from the date of conviction. 
Rex V. Beckett - C. C. A. 8 Cr. App. B. 204 

Leave to Ajgpeal. 

Leave to appeal refused. Rex v. Entwistle 
C. C. A. 8 Cr. App. R. 93 

When the Court is satisfied thrf. a verdict was 
reasonable in view of the proved facts, it will 
not grant leave to appeal, becauJJl the judge did 
not direct the jury on the alleged absence of 
motive on deft.’s part or refer Jo his previous 
good character. Rex v. Bbownhill 

C. C. A. 8 Cr. App. R. 118 ; 29 T. L. R. 166 


CRIMIITAL LAW (Appeal to Court of Criminal 
Appeal) — continued. ^ 

Leave to appeal granted after sentence served. 
Rex V. Williams (Geoege) 

C. C. A. 8 Cr. App. R. 71 

Leave to appeal granted on the ground 
that verdict was against the weight of evi- 
dence. 

The Court has power tq. receive^ evidence 
on affidavit, but wiU not, rule, attach 

weight to such evidence, unless there was 
opportunity to cross-examine the deponent. 
Rex V . Hancox (Aethuj^ Feed) 

C. C. A. 8 Cr. App. R. 176 

Extension of time. 

In a proper case the Court will extend the 
time for making an application for leave to 
appeal. Bex v. Haetley (George) 

C. C. A. 9 Cr. App. E. 218 

Misdirection. 

The Court will grant leave to appeal, when 
it has prima facie reason to believe that the 
jury was misdirected. Bex v. Lbaey 
(Augustus) - - C. 0. A. 9 Cr. App. R. 67 

Though the Court is satisfied with a con- 
viction, it may grant leave to appeal against 
sentence, if any point of law arises in relation 
thereto. Rex v. Dinnich (1909) 3 Or. App. R. 
77, explained. Rex v. Teueman (Clement 
Robeet) - - - C. C. A. 9 Cr. App. R. 20 

Mucarriage offf ustice. 

Evidence, 

Evidence — Handwriting. 

The Court will not interfere with a con- 
viction based upon the fact that handwriting 
is traced to the deft, without positive proof 
that that handwriting is not his. 

In such a case the Court does not neces- 
sarily call in expert evidence. Rex v. Tee- 
LOAE (Reginald) - C. C. A. 9 Cr. App. R. 1 

Where there is some evidence to go to the 
jury, the Court will, if necessary, look at the 
depositions. Rex v. Metcalfe (Geoege) 

C. C. A. Cr. 9 App. R. 7 

Evidence— Admission of fact of previous con- 
viction— Slight case against prisoner — Effect on 
jury. ^ 

Rex V. Hemingway - 8 Cr. App. R. 47 ; 

77 J. R. 16 ; 29 T. L. R. 13 

Evidence — Previous oonviction wrongly 
adiniited. 

See below, IsliBdMqQtioTX— Misstatement 
of fact. 

Evidence improperly admitted. 

If substantial evidence against the defendant 
has been improperly admitted, the Court will 
quash the conviction. Rex v. Campbell 

C. C. A. 8 Cr. App. R. 76 ; 77 J. P. 96 

When corroboration of prosecutor’s evidence 
is very weak and, after conviction, doubt has 
been thrown on that evidence, the Court may 
quash the conviction. Rex v. JBakee (Geoege) 
^ C. C, A. 8 Cr. App. R. 136 

Findings of fact. 

The Court will not Bet aside a jury’s find- 
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CEIMIlTAIr LAW (Appeal to Court of Criminal ; CEIMINAL LAW (Appeal to Court of Criminal 
Appeal^ — eoiifhmed. i Appeal) — contbuied. 


ing ot tact except on the strongest grounds. 
Bex i\ Bbowxhill (Archibald) 

C. 0. A. 8 Cr. App. E. 258 

Ilahlfual criminal. i 

Inadmissible evidence of convictions and i 
other charges or other irregularities at the j 
trial whi^h may influence the verdict are not 
within the proviso to s’. 4, sub-s. 1, of the j 
Criminal xlppeal Act. 1907, as they may lead to a | 
“ substantiai miscarriage of justice.’^ Bex v. j 
Fowler \Geobge) - C. C. A. 8 Cr. App. E.240 ; 

77 J. P. S79 ; 29 T. L. E. 422 

Evidence given dot included in notice to 
prisoner — miscarriage of justice. 

Where there is no miscarriage of justice, 
the ’Court may disregard the admission of evi- 
dence of “ other grounds ’’ of which notice | 
ought to have been given to a person charged j 
with being a habitual criminal. Bex v. W^est- 
WOOD (Feederick) - C- C, A. 8 Cr. App. E. 

273 ; 29 T. L. E. 492 

The statutory notice to an offender under 
s. 10, subs. 4 (6), of the Prevention of Crime 
Act, 1908, is subject to the proviso to s. 4, 
sub-s. 1, of the Criminal Appeal Act, 1907. 

The headnote to Hex v. Fowler (1913) 8 
Or. App. B. 240, is too widely stated. Bex 
Heron (Stephen) - C. C. A. 9 Cr. App. E. 29 
See below, Habitual Criminal. 

Misdirection. 

Attempt. 

On an indictment charging an attempt to 
commit a crime it may be a misdirection not 
to distinguish an attempt in law from an in- 
tention or a threat, Bex v. Landovt (Mares) 

C. C. A. 8 Cr. App. E. 218 ; 28 Cox. C.C. 457 ; 

109 L. T. 48 ; 77 J. P. 364 ; 29 T. L. E. 375 

On a charge of conspiracy it is misdirection 
to discuss the case of each defendant, separately 
without reference to the alleged concert. Bex 
V. Bailey (John Hinton), and Underwood 
(Harry Thomas) - C. C. A. 8 Cr. App. E. 94 

False Pretences. 

On an indictment for obtaining money by 
false pretences it is essential that the jury 
should understand that thei^ should be no con- 
viction without an intent to defraud, and, unless 
such intent is clear from the facts, they should 
be directed on the point ; they should also be 
directed that the obtaining must be due to the 
false pretence alleged. Bex Ferguson 
(Morris) - - C. C. A. 8 Cr. App. E. 113 

False Pretences — Evidence — Leading 
Questions. ♦ 

If the Court considers that the deft.’s.case 
was not fully put to the jury, it may quash a 
conviction. 

Evidence obtained in answer to leading 
questions may invalidate a conviction. Bex v. 
Wilson (Bay), alias Whittingdale 

C. C. A. 8 Cr. App. E. 124 

Husband and Wife. * 

Married woman — Felony committed in her 
husband's presence — Presumption of coercion — 


Fact of marriage not disclosed till after con- 
viction — Whether too late to claim benefit of 
presumption. 

The appellant, Mar}" Ann Green, was 
indicted at the Middlesex Sessions with one 
Thomas Bussell for stealing two suits of 
clothes in a shop. One of the suits was stolen 
by Green in Bussells presence. Both the 
prisoners were convicted. After 'conviction 
Bussell stated in court that tlie*woman Green 
was his wife, but not • apparently with the 
object of claiming for her the benefit of the 
presumption that in stealing the suit she was 
acting under his coercion. The chairman dis- 
regarded the statement and sentenced both 
prisoners. 

Green appealed to the C. C. A. on the 
ground that she never sasv the suit till it was 
produced at the police court. There was 
nothing in her notice of appeal as to the pie- 
sumption of coercion. 

It was conceded, on the part of the Crown, 
that Bussell and Green were in fact man and 
wife, but it was contended that, as the pre- 
sumption was rebuttable, the question whether 
under the circumstances of the case she acted 
under BusselFs coercion was one for the jury, 
and therefore it was too late to take the point 
for the first time before the C. A. 

The Court held that the benefit of the pre- 
sumption might be claimed after verdict, and 
that the Court were bound to give effect to it. 
Rex Green - C. C. A. [1913] W. N. 856 ; 

30 T. L. E. 170 

Indecent assault — Consent — Pireetion to 
Piry. 

Bex 'V. May - C. C. A. [1912] 3 K. B. 572 ; 

82 L. J. (K. B.) 1 ; 8 Cr. App. E. 63 ; 23 

Cox, C. C. 327 ; 108 L. T. 351 ; [1912] W.H. 

242 ; 77 J. B. 31 ; 29 T. L. E. 24 

I?isu fie lent dh'ectum. 

Omission to direct as to a material point. 
Rex ns. Wann - C. C. A. 7 Cr. App. E. 136 ; 

23 Cox, C. C. 183 j 107 L. T. 462 ; 76 J. P. 

269 ; 28 T. L. E. 240 

Larceny. 

On a charge of larceny, when the facts are 
compatible with an honest mistake on the% 
deft.’s part, there must be a direction on intent 
to steal. 

•Where deft, has sold some of the goods 
alleged to be stolen by him, it may be necessary 
to direct the jury "whether he intended to 
account to the owners for the proceeds. Rex 
V. Sturgess (Charles) 

0. C. A. 8 Cr. App. E. 120 

Larceny. 

On an indictment for larceny by a trick 
the jury must be specifically directed on the 
point whether there was an intention to pass 
the property. \ 

Though the Court may agree with the 
verdict, it will\uash a conviction, unless it is 
satisfied that, with a proper direction on the 
law, the jury must necessarily have arrived 
at it, Eex V. Hilliard (Alfred) 

C. C. A. 9 Cr. App. E, 171 
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CEIMIHAL LAW (Appeal) Court of Criminal 
^ Appeal ) — Gonti imed. 

Misstatement of faot. 

Misstatements of fact in directing a jury 
may be a good ground for quashing a con- 
viction. Rex V, Hagan (Geoege)., alias Smith 
(William) - - C. C, A. 9 Cr. App. R. 25 

It is misdirection, for which a conviction 
will be quashed, to assume wrongly the ad- 
mission of a previous conviction, and to 
declare that ai^ alibi is unsatisfactory, when 
it is not in fact so prm^ed. 

When there is a multiplicit}'' of counts in an 
indictment, the Court of trial has a discretion as 
to putting the prosecution to election, and on 
this there is no appeal. Rex v. CURTrs (Ernest) 

G. C. A. 0 Cr. App. R. 9 ; 29 T. L. R. 102 

Mu 7'der — JEoidence. 

A judge has no power to exclude evidence 
which he holds to be admissible. On a trial 
for murder there need not necessarily be a 
direction that it is open to the jury to find 
manslaughter. Rex -u. Fletcher (Thomas) 

C. C. A. 9 Cr. App. R. 63 

On the trial of an indictment for murder, it is 
not a misdirection to call the jury’s attention to 
the evidence that defendant threatened to kill 
the person in respect of whom he is charged, 
though it be proved that he was intoxicated at 
the time he made the threat. 

Violent temper does not reduce homicide 
from murder to manslaughter, though words of 
provocation accompanied by such an act as 
spitting may do so. Rex -y. Mason - 0. C. A. 

8 Cr. App. R. 121 

When a witness on a trial has varied the date 
of an event from that in his deposition, it is 
correct to direct the jury that it is clear that the 
event happened on one of the given dates, and 
that though they are not at liberty to assume the 
truth of the statements in the deposition without 
further evidence, yet they are entitled on the 
whole of the evidence at the trial to decide 
between the two dates. 

The Court will not, as a rule, permit an 
appeal on the ground that the trial judge 
wrongly allowed a witness to be treated as 
“ hostile.” Rex v. Williams (John) 0. C. A. 

8 Cr. App. B. 133 ; YY J. P. 240 ; 
« 29 T. I. R. 188 

Mo Summing -up. 

In a simple case the judge is entitled to 
ask the jury whether they will dispense with 
the summing-up. 

Sentence ought not to be increased, because 
deft, after conviction persists in asserting his 
innocence. Rex n. Newman (Albert) 

C. C. A. 8 Cr. App. R. 134 

Perjury. 

When on an indictment for perjury contain- 
ing several assignments a general verdict of 
guilty is returned, though one assignment is 
clearly not proved by reason off the want of 
corroboration, the Court will miash the con- 
viction. r ^ 

The Court will not set aside a verdict, merely 
because the trial judge is dissatisfied with it 
Bex V. Gaskell - G. C. A. 8 (Tr. App. R. 103 ; 

TT J. P. 112 j 29 T. I. B. 108 
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CRIMINAL LAW (Appeal to Court of Criminal 
Appeal) — contimeed. 

Plea of guilty induced 'by misstatement of 
law try judge — Conmetion quashed, 

Rex Alexander - C. C. A 7 Cr. App. R. 

110 ; 23 Cox, C. C. 138 ; 107 L. T. 240 ; 76 
J. P. 218 ; 28 T. L. R. 200 

Receipt of stolen goods-^JSusband and wife — 
Receipt by wife — Acquiescence after Imowledye— 
Receiring stolen goods, ^ 

On a joint indictment for receiving stolen 
property, the evidence of the guiRy knowledge 
of each defendant must ]je carefully clistin- 
guished in the summing-up. 

Moses*Pritchar(f, having Jpeen convicted and 
sentenced tP a term of twelve months’ im- 
prisonment, appealed. 

The Court allowed the appeal, holding th-at 
there was no evidence to establish any pre- 
concerted arrangement between the appellant 
and his wife so as to make him a party to her 
acts while he was away. Under a proper 
direction there might have been a question for 
the jury upon the facts in the case which 
seemed to shew that the appellant, on return- 
ing and becoming aware that the goods had 
been stolen, and were actually in his possession 
or under his control, had taken steps to prevent 
the police from discovering them. Those facts 
might be evidence warranting a jury, if pro- 
perly directed, in finding the appellant guilty 
of receiving. But the direction of the chair- 
man was contrary to the law laid down 'in 
'Reg, V. Bring (1857) Dearsly & Bell, 329. In 
his summing-up he had treated man and wife 
as one and the same person, and had made the 
husband liable for all that was done by the 
wife. The question whether the appellant had 
received the goods had. been taken out of 
the hands of the jury. The conviction there- 
fore could not be supported and must he 
quashed. Rex u. Pritchard (Moses) and 
Pritchard (Mary Jane) - C. C. A. 9 Cr. 

App. R. 210 ; [1913] W. N. 338 

On an indictment for felonious receiving', 
the question whether defendant was in posses- 
sion is for the jury and not fox the judge. Rex 
V, Leary (Augustus) 

C. C. A. 8 Cr. App. R. 85 

If, on an indieftnent for receiving stolen 
property, the Court thinks there was evidence 
from which the jury might infer guilty possession, 
it will not quash a conviction, though there was 
not (as there should have been) a direction on 
the point to the jury. Rex t. Cook 

C. C. A. 8 Cr. App. R. 91 

On an indictment for receiving stolen 
property, if there is evident that it was found 
in deft’s, possession, the jury must be carefully 
directed on. the question whether he had any 
knowledge where it was. R)*x i\ Higg-in- 
BOTTOM - - C. C. A. 8 Cr. App. R. 79 

Rex V, White - C. C. A. 7 Cr. App. R. 266 ; 

23 Cox, C. 0. 190 ; 107 L. T. 528 

Bex Fl ATMAN (Arthur) 

C. C. A. 8 Cr. App. R. 256 

Shooting with intent to resist apprehension— 
Omis of proof— I'fvtent — Accident. 



( 145 ) 


DIGEST OE CASES. 


( 145 ) 


BIMINAL LAW (Appeal to Court of Crimiaal 

App^l ) — cant in iicd, 

Wliere intent is an ingredient of a crime, 
lere is no onus on deft, to prove that the 
3t alleged was accidental. Eex tn Davies 
- G. 0. A. 8 Cr. App. E. 211 ; 29 
T. L. S. 350 

SVajht discrepancy h tween evidence of witness 
; fl/e and at the coroneds inquisition — 

'Ohrid,) OR afhtened. 

An omission bj the judge to call attention 
> a slight discrepancy between a witness's 
ridciiSe at the trial and that at the coroner’s 
iqiiisition is not misdirection. Rex v. Beal 
C.ik A, S Cr. App. E. 95 

Snyr/esfion. 

It is not a misdirection to make a sugges- 
£>n as to the facts of a case different to that 
lacle by the prosecution and by the defence. 
,EX V. Bextley (Maey Elizabeth) 

0. G. A. 8 Cr. App. E. 109 

A judge is entitled to make an independent 
iggestion on the facts not made by the prose- 
ulion or the defence. Rex v. Rydee (James) 

C. G. A. 8 Cr. App. E. 100 

Verdict. 

Jlnrder. 

When, on a trial for murder, a judge has 
scommended a verdict of manslaughter on 
finding of not guilty of murder, the Court 
lay ask the jury whether they find man.- 
.aughter. Rex i\ Baxtee (Jeannie) 

C. C. A. 9 Cr. App. E. 60 

Uecommendatlon to mercy. 

The C. C. A. is not entitled to express an 
pinion on a Jury’s recommendation to mercy. 
iEX tr. Haepee - C. C. A. 9 Cr. App. E. 41 

JFrony entry. 

Where the*^Court of trial, under a mistake 
f law, enters a verdict of guilty, when it 
hould have entered one of not guilty, the 
hurt will not apply the proviso to s. 4 of 
he Criminal Appeal Act, 1907 (7 Edw. 7, 
. 23), though it is satisfied that the former 
erdict was correct. Eex v. Johnson (Maey) 
C. C. A. 9 Cr. App. E. 57 

MlsdireUion, 

See above, Jliscannage of Justice. 

Bight of Appeal. 

Whether under s. 3 of 7 Edw. 7, c. 23, the 
fiminal Appeal Act, 1907, there is an appeal 
gainst conviction for breach of a recogni- 
ince, (fucere. E:^ v. Callaghan (Joseph) 

G. C. A. 8 Cr. App, E. 185 

Conriction — “ Guilty^ hut insane '' — Criminal 
pjwal Act, 1007 (7 Edm. 7, c. 23), 5. 3. 

The 0. C. A. is bound by previous decisions' 
3 hold that where the jury has returned a 
erdict of “ Guilty, but insane,” the right of 
be accused to appeal against his conviction 
oes not include a right to appeal against«the 
nding that ho was insane. Rex r. Eelstead 
0. C. A. SO T. L. E. 143 


CEIMIHAL LAW (Apjjeal to Court of Criminal 
Appeal) — eontiuned. ^ 

Sentence. 

Accomplice. 

An accomplice who gives evidence against 
his co-prisoners may be entitled to a mitiga.^ 
tion of sentence. 

When a sentence is altered, it runs from 
the date of conviction. Bex Shaeman 
(Aethue James) - C. C. A. 9 Cr. App. E. 142 

Alien. 

Ewpuhion — Variation of Sentence. 

Rex r. Geunspan (Sytdney) - C. C. A. 

8 Cr. App. E. 269 

Order recommending deportation quashed — 
Recommendation for expulsion — 2farried woman 
— Child living with woman. 

In this case the appellant, who had been 
convicted of receiving, was sentenced to two 
months’ imprisonment in the second division 
and recommended for expulsion at the termina- 
tion of that sentence. She now appealed against 
that part of the sentence recommending her 
expulsion. The appellant was an alien; she 
stated she w'as a married wmman, but on this 
point the Court expressed doubt ; she had a 
child living with her. 

In these circumstances the Court, pointing 
out that if the appellant were married, the 
sentence, as it stood, was equivalent to a decree 
of divorce, reversed that part of the sentence 
recommending the appellant for e.xpulsion. The 
appellant had been in prison for a month, and 
the Court made no order that the sentence 
should run from conviction. 

Quwre, whether a married woman living 
with her husband can or should be recommended 
for expulsion. Rex Fine - - C. C. A. 

8 Cr. App. E. 78 ; 77 J. P. 79 ; 29 T. L. E. 61 

Reduction. 

Sentence not Reduced. 

Rex v. Stevens (Geoege) - - C. C. A. 

% Cr. App. E. 182 

Penal servitude for first offence. 

A sentence of penal servitude for a fi^^t 
offence is sometimf^s justified. 

The First Offenders Act is not intended for 
the benefit of persons who have for some time 
led a life of crime without being found out. 
Eex V. Chandler - C. C. A. 8 Cr. App. E. 82 

In determining sentence it is proper to 
consider, on the one hand, the social position 
of the offender, and on the other that the 
offence may be aggravated by reason of such 
position. Rex Caegill (Edward B.) 

C. C. A. 8 Cr. App. E. 224 

E[abitua?\ criminal — Preventive detention — 
Length of hnJtence — Prevention of Crime Act, 
1908 (8 EdiS 7, c, 59). s. 10. 

The appeHant was convicted of burglary, 
and also of being a habitual criminal. He 
was sentenced to three years’ penal servitude 
and ten years’ preventive detention. He ap- 
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pealed against the latter portion of the sen- 
tence : — 

Eeld^ that there was no rule that in the 
absence of special circumstances the proper 
period of detention was either five years or 
ten, but that the judge in each case must 
exercise his discretion upon the particular 
facts before him, bearing in mind that the 
object of detention, though in part punitive, 
was mainly re|ormatory, that the discipline 
which it imposed was, ^s appeared from rules 
made under the Act, of a much milder nature 
than that of imprisonment, and that by con- 
duct evidencing reformation the prisoner 
might obtain his release long before the expiry 
of the period for which he was ordered to be 
detained. In the case before them they 
declined to interfere with the discretion of 
the judge and dismissed the appeal. Eex v, 
Ceowley . - G. C. A. [1913] W. K. 8274 

9 Cr. App. E. 198 ; 80 T. L. E. 9; 

Eeduction. 

Sentence Beduced. j 

Bex V . Albeit - C, C. A. 8 Cr. App. E. 175 | 

Bex 1?. BATJMaAETEN (Lewis) - C. C. A. : 

9 Cr, App. E. 212 i 

Bex V . Beockless (Ebkest) - C. C. A. 

8 Cr. App. E. 121 1 

Bex V , Beuoe - C. C. A. 9 Cr. App. E, 168 

Bex V , Oailes (Eenest) - C. C. A. 9 Cr. 

App. E. 44 

Bex V. CoNXOE (James) - - C. C. A. 

9 Cr. App. E. 183 

Bex V. Dickinson C. C. A. 9 Cr. App. E. 215 

Bex V. Everitt (Lily) - - C, C. A. 

8 Cr. App. E. 156 

Bex V . Fidleb (Oscar) - - C. C. A. 

9 Cr. App. E, 197 

Bex V , Hannat (Charles) - - C. C. A. 

8 Cr. App. E. 122 

Bex V . Harrison (Arthur) - C. C. A. 

9 Cr. App. E. 145 ; SO T. L. E. 1 

Bex V . Hooper and HARi>Y - C. C. A. 

9 Cr. App. E. 6 

Bex V, Keats (Thomas) - - C. C. A. 

9 Cr. App. E. 214 

Bex V . Lee (Alfred) - - G. C. A. 

9 Cr. App. E. 144 

Eex V. McKone (John) - - C. C. A. 

9 Cr. App. E. 181 

Bex V. March (Henry) - - C. C. A. 

9 Cr. App. E. 214 

Bex Hbvell (Frank) - C. C. A. 

8 Cr. App. E. 168 

Bex V . Hewman (Albert) - * C. C. A. 

8 c;-. App. E. 184 

Bex V . Porter (Albert) - C. 0. A. 

9 Cr. App. E. 218 

Bex 1). Sanders (Charles) > - C. C. A. 

9 Cfr. App. E. 179 


Bex V . Saunders (William Thomas) 

C. C. A. 8 Or. App. E. 119 

Bex V . SiMMONDS (G-EORaE) - C. C. A. 9 Cr. 

App. E. 51 

Bex V. Sinsen (Alfred) - C. C. A. 9 Cr. 

App. E. 43 

Bex V . SrKES (Thomas) - - ^C. C. A. 

S'©. App. E. 112 

Kex V , Wilson (Alfred) - G. C.^. 9 Cr. 

App'. E. 82 

Coniecyti've Sentence. 

Consecutive sentences sSiould be imposed 
sparingly. '■Bex v. Clarke (Samuel Edward) 
C. C. A. 8 Cr. App. E. 116 

Feeblemindedness — Severity of sentence ‘miti- 
gated in view of feeblemindedness of appellant. 

Bex v\ McQueen C. C. A. 8 Cr. App. E. 89 

Manslangkter. 

The criminality of negligence leading to 
manslaughter may be mitigated by the negli- 
gence of the deceased. Bex Stubbs 
(Sydney) 

C. C. A. 8 Cr. App. E. 238 ; 29 T. L. E. 421 

Misapprehension of effects of sentence. 

Bex V. Smith (James Henry) - C. C. A. 

8 Cr. App. E. 117 

Preventive detention. •* 

Bex v. Hamilton (Herbert) - C. C. A. 

8 Cr. App. E. 89 

Penal servitude — First conviction. 

Kex V. Trenholm (William) - C, C. A. 

9 Cr. App. E. 18 ; sub nom. Rex v. 

Trewholm - - 77 J, P. 344 ; 

29 T. L. E. 530 

The Court discourages sentences of penal 
I servitude for thefts of goods of small value, 
even where the prisoner has been previously 
convicted. Bex v. Martin (John) 

C. C. A. 9 Cr. App. E. 168 

Bex V. Lee (Alfred) - C. C. A. 30 T. L. E. 1 

Previous convictions — Statements in calendar. 

The appellant was convicted of larceny. 
He had been previi^usly convicted, but the 
convictions were not formally proved. The 
Recorder, addressing him, said, “ You have a 
long list against you,”, and the appellant re- 
plied, “ Yes, sir ” : — 

Held, that the way in which the appellant 
was treated with regard to his previous con- 
victions was irregular, and that the sentence 
imposed upon him should be reduced. 

Per Avory J.: The adJS&ission that there 
was a long list against the appellant was not 
an admission by him that the list was true. 
The habit of acting on statements appearing 
in the calendar is irregular. Bex v. Metcalfe 
(George) - - - C. C. A. 29 T. L. E. 512 

Evidence of convictions and offences not 
strictly proved nor admitted must not be taken 
into account in sentence. Bex v. Palmer' 
(William) - - C. C. A. 8 Cr. App. E. 245 
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Appeal )—. cant I nued. 

As a rule penal servitude should not be 
inflicted aiter previous convictions, unless the 
odence has been committed soon after release 
from prison. Bex v. Cox'xoii (Thomas) 

C. C. A. 8 Cr. App, B. 181 

Statemeiit as t 0 other Offences. 

Sentence reduced, because a statement was 
made Dy a.pplice officer as to offences supposed 
to have been committed by the prisoner but 
which, were not admitted by him and ought 
not to' have been taken into account. Bex r. 
Beooks - C. G. A. 8 Or. App.iB. Ill ; 

f 29 T. L. E. 152 
Kecognizance. 

See below — Sentence. 

Yariation. 

Eectification of sentence passed under a 
mistake of fact. Bex v. Bueze (Kenneth) 

C. C. A. 9 Cr. App. E. 222 

See also below, Sentence. 

Shortkayid Xotes. 

Ajjjjeal — Appeal dismissed — Application of 
ex’ajipollantfor transcript of shorthand ?iotes — ! 
Petition to Home Secretary. 

The 0. 0. A. has no power under rule 39c 
of the Criminal Appeal Buies, 1908, to order 
a transcript of the shorthand notes taken at 
the trial to be furnished to a person whose 
appeal has been dismissed and who has served 
his sentence. Ex farte Weib 

C. C. A. 23 Cox, C. 0. 326 ; 108 L. T. 850 ; 

77 J. P. 66 

Attorney-General, Sanction of. 

See below, larceny Act, 1901. 

Bankers' Books. 

See Evidence. 

Betting. 

Using premises for. 

Localisation, for the purposes of the 
Betting House Act, 1853 (16 & 17 Viet. c. 119) 
is a question of fact for the jury. Bex v. 
Fishee (Daniel) and Others 

C. A. 9 Cr. App. E. 164 

Breaking and Entering. 

Knowledge of owner of premises. 

The appellant suggested to a servant of the 
prosecutrix a plan for the commission of a 
robbery by the appellant at the shop of the 
prosecutrix. The servant, pretending to agree to 
the appellant’s suggestion, lent the keys of the 
shop to the appellant, who made duplicate keys, 
with one of wffiich, on a day arranged with the 
servant, the appellant unlocked a padlock 
attached to the outer door and entered the shop, 
where he was arrested. The prosecutrix had 
been informed by the sei'vant of the appellant’s 
plan and knew that he intended to enter the 
shop on the day in question. 

The appellant was convicted on an indict- 
ment which charged him with having broken and 
entered the shop with intent to steal therein : — 


CEIMI17AI. LAW .(Breaking and Entering)— 
continued. • 

Held^ that the conviction w’as right, notwirii^ 
standing that the prosecutrix knew that the 
appeliant had been supplied with the means of 
breaking and entering by her servant. 

Reg. V. Johnson (1841) Car. itz 3^1. 218, distin- 
guished. BEX t*. Chandler C. C. A. [1913] 1 

E. B. 125 ; 82 I. J. (K. B.) 106 ; 77 J. P. 80 ; 

8 Cr. App. E. 82 ; 23 Cox, G. C. 330 ; 108 

L. T. 352 ; [1912] W. K. 276 ; 29 T. L. E. 83 ; 

^ 57 S. J. 160 

See below, ’Efit^'h&Q—Jlelemncy. 

Brothel. 

Managing — Use of premises hy one woman 
only for purposes of prostitution — Liability for 
keeping ar managing'" — Crimmal Law Amend- 
ment Act, 1885 (48 4' ^9 Tiet. c. G*J), s. 13, sub-s. 1. 

The respondent was summoned under s. 13, 
sub-s. 1, of the Criminal Law Amendment Act, 
1885, for managing a brothel. It was proved 
that the respondent’s husband was the occupier 
of certain premises where he and his wife- 
(the respondent) lived. A sister of the 
respondent, who was also living at the same 
premises, was a prostitute, and frequently took 
different men to the premises for purposes- of 
prostitution, and the respondent on several 
occasions admitted her at night, when accom- 
panied by a man, and knew for what purpose 
her sister was using the premises. No other 
woman used the premises for the purposes of 
prostitution. The magistrate, considering him- 
self bound by the authority of Singleton v, 
Ellison [1895] 1 Q. B. 607, dismissed the 
information : — 

Held by Pfekford and xkvory JJ., Bidley 
J. dissenting), on the authority of Singleton v. 
Ellison (ubi sup.), that as only one woman was 
using the premises for the purposes of prosti- 
tution, the premises were not a “ brothel,” and 
therefore the respondent could not be convicted 
of managing a brothel, and the information, 
was properly dismissed. Caldwell r. Leech 

Biv. Ct. 109 L. T. 188 ; 77 J. P. 254 ; 29 
T. L. E. 467 

Burglary. 

See above, Breaking and Entering, and 
below, Evidence — Relevancy, ^ 

j Children, Carnal Knowledge of. 

i Causing or e^icouraging — Girl under age of 
sixteen years — Knowingly allowing — Children 
Act, 1908 (8 Ednjo. 7, c. 67), s. 17 — Children 
Act (1908) Amendment Act, 1910 (10 Edw. 1^1 
Geo. 5, c. 25), s. 1. 

The appellant was charged under s. 17, 
sub-s. 1, of the Children Act, 1908, as amendied 
by s. 1 of the Children Act (1908) Amendment 
Act, 1910, with causing or encouraging the un- 
lawful carnal knowledge of his daughter, a 
girl under, the age of sixteen years. He was 
an engine driver, and was obliged to be away 
from hornet at night for a fortnight in every 
four weeks'.* He was the father of three girla, 
the youngest being under the age of sixteen 
years. Hi%wife, the step-mother of the girls, 
was addicted to drunkenness. When the 
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CBIHINAIi LAW.CChildre*, Carnal Knowledge 

of) — continued. * 

appellant was on duty by day, the girls were 
at home by half -past nine at night. When he 
was on duty at night, the girls were allowed 
to bo out after half -past nine at night and to 
consort with persons of known immoral char- 
acter. The appellant and his wife were 
repeatedly warned to exercise more control 
over the girls. The eldest girl was seduced, 
and, after being removed to a home where she j 
was delivered o:&a child, was allowed to return ' 
with her child to her father’s home. In Jan. 
or Feb., 1913, the youngest girl was seduced 
and became pregnant. In Aug., 1913, she 
was removed to a home. On one occasion, 
in June, 1913, the appellant, seeing the 
youngest girl passing the door of his house 
after half-past nine at night talking to a 
man, had ordered her indoors, and reproved 
her for her conduct ; and on other occasions 
he had remonstrated with her and had told 
her that if she did not behave herself properly, 
she would be sent from home. There was no 
evidence that he knew she was having immoral 
intercourse with men. 

The appellant having been convicted of an 
offence under s. 17 of the Act of 1908, as 
amended by s. 1 of the Act of 1910, appealed 
against the conviction. 

The Court held that there was no evidence 
lit to be left to the jury that the appellant had 
knowingly allowed the girl to consort with 
persons of known immoral character within 
the meaning of s. 17, sub-s. 2, of the Act of 
1908. Appeal allowed. Bex v. Chainey 
(Alfred) - - G. G. A. [1913] W. H. 318 ; 

[1914] 1 K. B. 137 ; 9 Or. App. B. 175 ; 

30 T. L. B, 41 

Children Jet, 1908 (8 Mw. 7, e. 67), 17. 

Not to prevent carnal knowledge taking 
place may, in certain conditions, be causing 
or “ encouraging ” it within s. 17, snb-s. 2, of 
the Children Act, 1908. Bex v. Ealphs 
(James) 9 Cr. App. B. 86 ; 

Children— Wilful Neglect. 

Refusal to allow operation — Children Act, 
1908 (8 Rdw. 7, <?. 67), 12, su?)-s. 1. 

On a prosecution under s. 12, snb“S. 1, of the 
Children Act, 1908, though the refusal to- allow 
an operation is not necessarily such a refusal 
to provide medical aid as to amount to wilful 
neglect within the section, yet the justices 
must, in deciding whether there has been 
wilful neglect, consider in each case the nature 
of the operation and the reasonableness of the 
refusal to have it performed. Oakey v'. Jack- 
son - - - - Biv. Ct. 30 T. I. B. 92 ; 

[1914] 1 K. B. 216 

See below, Evidence — Belemney, 
Company. 

— Indictment. f 

See London — Nuisance, r 

„ Contempt of Court. 

— Committal— Appeal. ^ 

See Divorce. 


CBIMINAL 'Lm^erntinued. 

Conversion. "" 

See below, Larceny, 

Criminal Law Amendment Act, 1885. 

See above, Appeal to C. C. A. — Sentence, 

. and below, Evidenoe — Relevancy, 

Cruelty to Animals. 

Carrying hy rail — Cows — Infirmity — Un- 
necessary suffer mg — Permittwg to te carried — 
Person in charge — Railway company — Ammals 
(Transit and GeneraV) Orda*, 1912, cl. 12. 

A ry. eo. to whfch cows are delivered for 
transit, and which conveys Chem by rail, does 
not “ permit them to be carried,” and is not 
“ the person in charge ” of them, within the 
meaning of cl. 12 of the Animals (Transit 
and General) Order, 1912, made under the 
Diseases of Amimals Act, 1894, and is not liable 
to be convicted of “ carrying ” them when 
owing to infirmity and fatigue they cannot be 
carried without unnecessary suffering. North 
Staffordshire By. Co. oj. Waters 

Biv. Ct. SO T. L. E. 121 

Cow — Overstoching — Custom l)efare sale — 
Protection of Animals Act, 1911 (1 4 ’’ 2 Geo. 5, 
c. 27), 5 . 1, sub-s. 1. 

Where unnecessary suffering is caused to 
an animal by the owner, an offence is com- 
mitted againsl s. 1, sub-s. 1,. of the Protection 
of Animals Act, 1911, even' if the act is done 
in pursuance of a custom and for commercial 
reasons. 

The respondent held liable for allowing a 
cow to be overstocked with milk before offer- 
ing her for sale. Waters v. Braithwaite 

Biv. Ct. SO T. L. E. 107 

Ecclesiastical Law. 

See Ecclesiastical Law. 

Evidence. 

Accomplice, col. 153. 

Accused Pei'son, Statements hy, or in 
Presence of, col. 153. 

Ra7tkers' 2dTmhs. See EVIDENCE — 
Bankers’ Books. 

Collateral Pacts. See below, Relevancy. 

Corrobo7*ation, col. 153. 

Cross-examination, col. 154. 

I Deceased Person, Statements by, col. 154, 

Depositions, See bejpw, Relevancy. 

Meelesiastical Law. See ECCLBSI- 
. ASTICAL Law. 

Dxpert, col. 155. 

Presh Pmdence. See above, Appeal to 
C. C. A. 

Habitual Criminal, col. 155, 

^ Husband and Wife, col. 156. 

Insanity, col. 155. 
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CBIMIlfAL LAW (Evidence) — coni/iiimd, 
Belemncy^ coL 155, 

SoUcitatim^ eol. 158. 

Vnlawful Carnal Knoivledge, See 
above, Mdevmicy, 

Accomplice^ 

The rule as to the corroboration of the evi- 
dence of accomplices applies to female wit- 
nesses #ho be liable to prosecution under 
the Incest Act, 1908. 

Where such corroboration exists, the evi- 
dence of such a witness of other incestuous 
acts between the same parties (not charged in 
the indictment) is, on the authority of Mex v. 
Ball [1911] xl. C. 47, admissible, but if such 
evidence is uncorroborated, the jury should be 
warned against it. Rex v. Blood woeth 
(Thomas Henky) - 0. C. A. 8 Cr. App. S. 80 

Accused Person, Statements by, or in Presence of^ 

Inquiry by constable — Reply — Xo euuHan — ■ 
Xt> intention to arrest — AddissibUity. 

Statements made by an accused person to a 
constable in reply to an inquiry are not in- 
admissible on the ground that the constable 
did not previously caution him, provided that 
the constable did not, before mahing the in- 
quiry, make up his mind to take the person 
into custody or to take proceedings against 
him. Lewis v. Hake is 

Biv. Ct. 30 T. L, R. 109 ; 68 S. J. 156 

Statement by co-defendant, 

A statement bj^ a deft, implicating him- 
self and a co-deft. is not evidence against 
the latter. Rex v. Davis (James) 

C, C. A. 9 Cr. App. R. 66 

Statements made in preserice of accused pferson. 

The principle in Norton's GasCj [1910] 2 
K, B. 496, applies whether the maker of a 
statement, put* in evidence as “hearsay,” is 
called or not. Rex v. Cheistie (Albeet) 

C. C. A. 9 Cr. App. R. 169 

An implicating statement, the contents of 
which are not evidence against a defendant, 
may be put in as evidence of his demeanour on 
hearing it. Rex i\ Fieth (Haeey) 

C. C. A. 8 Or. App. R. 162 


; CRIBCIRAIi LAW (Evidence) — continued. 

\ * 

j Wife of accomplice^Larcemj and receiriny, 

A strong caution shonid be addressed to the • 
jury as to the reception of the evidence of the 
wife of an accornpiiee. 

Rex V. Xeal A Taylor (1835) 7 C. & P. 168, 

Gommented on. 

Whether the evidence of an accomplice’s 
spouse is ever good corroboration, qurere. Rex 
i\ Pay'ne (Charles) - C. C. A. 8 Cr. App. R. 

I 171 ; [1913] W. R. 38 ; 29 T. L. R. 26 

; Cross-examlnatioJi. 

I Accu.sed as wit?tess — Questio?is as to precious 
j concietion — Imputations on characters of witnesses 
i for prosecution — Criminal Rcldence Act, 1898 
j(61.«(’62 PmL c. 36), .9. 1. 
i Rex r. Hudsox - C. C. A. ri912i 2 K, B. 

464 ; 81 L. J. (K. B ) 861 ^7 Cr.^Apn. E. 

’ 256 ; 23 Goz. C. C. 61 ; 107 L. T.* 31 ; 

i [1912] W. H. 164 ; 76 J. P. 421 ; 28 
; T. L, E. 459 ; 66 S. J. 674 

I Rex c. Westfall - C, C. A 7 Cr. App E. 

; 176 ; 23 Cox, G. C. 185 ; 107 L. T. 463 ; 76 

i J. P. 386 ; 28 T. L. E. 207 

i Cross-examination of loitness as to contents of 
document. 

; A witness cross-examined as to the contents 
I of a document may put it in, not as evidence of 
1 the truth thereof, but to prove that his testimony 
i at the trial was not an afterthought, 
i Reg, V. Coll (1889) 24 L. R. Ir. 522, followed. 

; Rex Benjamin (Aethur) 

’ C. C. A. 8 Cr. App. E. 146 

Discretion of judge. 

The trial judge has a discretion, with which 
the Court is slow to interfere, whether he will 
allow cross-examination as to character under 
s. 1 (/) (ii.) of the Griminai Evidence Act, 
1898. 

Rex V. Hudson [1912] 2 K. B. 4G4. 

Whether evidence consistent both with the 
story of an accomplice- witness and of deft, is 
corroboration of the former, queers. Rex v. 
Watson (David) - C. C. A. 8 Cr, App. E. 249 ; 

109 L. T. 335 ; 29 T. L. E. 460 

Deceased Person, State?ne?tts by. 


Ba niters'' mBoohs. 

— Libel— Inspection. 

See Evidence — Bankers^ Books. 

Collateral Facts. 

See below, Relecancy. 

Corroborat'ion. 

Child. 

A jury should warned against the danger 
of accepting the uncorroborated evidence of a 
child of tender years. Rex t. Pitts 

C. C. A. 8 Cr. App. E. 126 

Confession. 

A confession properly proved in law needs 
no corroboration to found a conviction, al- 
though in practice there is 'invariably some 
corroboration. Rex v. Sykes (Walter) • 

C. C, A. 8 Cr. App. R. 283 


Charges of illegal operation upon a womans 
Statements made by deceased looman before and 
after miscarriage — Admissibility as ccldenee for 
defence. 

Eex Thomson - - C. C. A. [1912] S 

K. B. 19 ; 81 L. J. (K B.) 892 ; 23 Cox, 
C. 0. ; 107 L. T. 464 ; 7 Cr. App. R. 

276 ; 28 T. L. R. 478 

Depositions. 

See below, Relevancy. 

'I JEcclesiastieal Lam. 

— Criminalt suit under Clergy Discipline Act, 
189? — ^Appeal in matter of law^ — Im- 
moral act. ^ 

iSi^^^ECCLBSIASTIOAL LAW. 
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CRIMINAL LAW (Evidence) — cojitinued* I 

f 

^ Expert, 

The opinion of a person not an expert on 
the value of a thing may be given in evidence. 
Bex V. Beckett 

C, C. A. 8 Cr. App. E. 204 ; 29 T. L. E. 332 

Fi^esh Evidence. 

See above, Appeal to C. C. A. 

Habitual Crivimal. 

See above, Appeal to C. C. A. — Evidence., 
and below, Habitual Criminal. 

Ihisband and Wife. 

Presumptim that ivifeis aciing under coercion 
of husband. 

Bex V, Cakoubi (Hadltah) - C. C. A. 

7 Cr. App. E. 149 ; 23 Cox, C. C. 177 ; 101 
i:,.T.415; 76J,P. 282 ; 28T. L.E.248 

See above, Appeal to C. C. A. — Mis- 
carriage of Justice. 

Insanity. 

3£‘urder. 

Evidence of the condition of the prisoner’s 
mind should not be called as part of the case for 
the Crown, but in reply. 

The defence is not bound to give notice that 
^ medical evidence of the prisoner’s mental con- 
dition will be called. Rex r. Smith (Gilbert 
Oswald) - - C. C. A. 8 Cr. App. E. 72 

Murder — Eefence of insanity — Eo loitnesses 
called by the defence — 31edical evidence as to 
priso7ier^s sanity. 

Rex V. Abramovitoh - - C. C. A 

7 Cr. App. E. 145 ; 23 Cox, C. C. 179 ; 107 
L. T. 416 ; 76 J. P. 287 

Melerancy. 

EreaMng into dioelling -house with intent to 
ravish a woman — Evidence that shortly after- 
wards accused had carnal hnowledge of another 
woman — Evidence as to accused'^s state of mind 
vnd body — Admissibility^ — substantial mis- 
carriage of justice^' — Criminal Appeal Act^ 1907 
(7 Edw. 7, c. 23), 5. 4, suh-s. 1. 

The appellant was indicted for having in 
the night time broken and entered a dwelling- 
aotSe with intent to ravish a woman. The 
evidence for the prosecution was to the effect 
that the appellant broke into the house be- 
tween midnight and 1 A.M., that the prose- 
cutrix, hearing a noise, came downstairs, when 
the appellant seized her, and pulled up her 
clothes, and that upon the woman’s father 
coming downstairs he went away. The defence 
at the trial was that the evidence for the prose- 
cution was not true, that the appellant went 
to the house for the purpose of courting the 
prosecutrix with her consent, and that he did 
not break into the house and did nob intend 
or attempt to ravish her. The /rosecution 
tendered evidence that the appellai‘t at about 
2 A.M. on the same morning went -to the house 

another woman, about three miles from the 
prosecutrix’s house, and gained access to her 
bedroom down the chimney, and with her con- 


CEIMIHAL LAW (Evidence)— 

sent had connection with her. It con- 
tended that this evidence was admissible to 
shew the state of the appellant’s mind and 
body at the time when he broke into the prose- 
cutrix’s house, and coupled with the evidence 
of what happened when he was in the house 
was admissible to shew the intent with which 
he broke in. The evidence was admitted and 
the appellant was convicted : — ^ 

Held, that the evidence was«^v. relevant 
to any of the issues in the case, and was not 
admissible, and that, as the jury might have 
been influenced by it, the Court could noli say 
that no substantial miscarriage of justice had 
occurred sb as to aflow of tje application of 
the proviso to s. 4, sub-s. 1, of the Criminal 
Appeal Act, 1907, and that therefore the con- ^ 
viction must be quashed. Rex v. Rodley 

C. C. A. [1913] 8 K. B. 468 ; 82 L. J. (K. B.) 

1070 ; 9 Cr. App. E. 69 ; 109 L. T. 476 ; 

[1913] W. N. 240 ; 77 J. P. 465 ; 

29 T. I. E. 700 : 58 S, J. 51 

Carnal hnowledge of girl — Deposition of 
accused before justices on charge of misdemeanour 
— Admissibility of deposition at trial for felony. 

The prisoner was indicted under s. 4 of the 
Criminal Law Amendment Act, 1885 (48 &: 49 
Viet. c. 69), for the felony of carnally knowing, in 
March, 191 1, a girl under the age of thirteen years. 
He was also indicted under s. 5 of the same Act 
for the misdemeanour of carnally knowing the 
same girl in April, 1912. she the^ being above the 
age of thirteen years and under the age of sixteen 
years. When before the justices the prisoner, 
who was then only charged with the misde- 
meanour under s. 5, gave evidence, in the course 
of which he admitted having had intercourse 
with the girl in March, 1911, and at Christmas, 
1911, but not at any later date. At the trial the 
prosecution proceeded with the indictment for 
the felony under s. 4 of the Act and tendered 
in evidence the prisoner’s deposition before the 
justices when before them on the misdemeanour 
charge under s. 5 : — 

Held^ that the deposition was admissible in 
evidence. Rex v. Chapman 

Channell J. 29 T. L. E. 117 

Carnal hnowledge of girl above thirteen and 
under sixteen years of a^e — Statement by coimsel 
for prosecution and evidence given by prose- 
\Chtriso that prisoner seduced her — Cross-examina- 
tion of prosecutrix as to acts of connection with 
other men — Denial by prosecutrix — Evidence 
to prove theprevmis acts of connection — Evidence 
of general bad character of prosecutrix — Admis- 
sibility — Criminal Law Amendme^nt Aoty 1885 
(48 ^ 49 Viet. G. 69), s. 5, sub-s. 1. 

By s. 5, sub-s. 1, of thi^ Criminal Law 
Amendment Act, 1886, any person who “un- 
lawfully and carnally knows .... any girl 
being of or above the age of thirteen years and 
under the age of sixteen years ” shall be guilty 
of a misdemeanour. 

At the trial of a prisoner for an offence 
under the sub -section counsel for the prosecu- 
tion stated in his opening speech that_ the 
prisoner upon the occasion when he committed 
the offence had seduced the girl, and in her 
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OKIMINAL LAW (Evidence) — continued, 
€X£ipaination-in-ciiief she gave evidence to that 
effect. Ko objection to the opening statement 
cf counsel for the prosecution or t-o the ques- 
tions put by him to the girl in her examination- 
in-chief was taken by counsel for the prisoner. 
She was cross-examined by counsel for the 
prisoner as to whether she had previously had 
connection with other men whose names were 
menffoned and also as to whether she was a 
loose ana*abandoned girl. She answered these 
questions in the negative. Counsel for the 
prisoner tendered evidence to prove the pre- 
vious specific acts of connection by the prose- 
cutrix and to shew geit^rally that she was of 
bad and light character and therefore not to be 
believed. The judge rejected this evidence as 
going to credit only. The jury convicted the 
prisoner. Upon an appeal by the prisoner 
against his conviction : — 

Held., that the judge at the trial had rightly 
rejected the evidence, inasmuch as the allega- 
tion that the prisoner had seduced the girl was 
not relevant to the issue, and therefore no 
evidence could be given to contradict it. Nor 
could the evidence be given for the purpose of 
contradicting the witness in order to shew that 
she was unworthy of belief, as the rule that 
the answers of a witness to questions put in 
cross-examination which merely go to credit 
cannot be contradicted applied. 

Held, further, that the fact that the allega- 
tion had been introduced by the prosecution 
did not make it relevant to the issue. 

Semhle, that the expression “ general status 
of the witness ” used by Alderson B. in giving 
judgment in Ait. -Gen, v. Eitehcock (184:7) 1 
Ex. 91, refers to the competency of the wit- 
ness. Eex n). Caegill 

C. C. A. [1913] 2 K. B. 271 ; 82 L. J. (K. B.) 

655 ; 8 Or. App. E. 224 ; 23 Cox, C. C. 382 ; 

77 J. P. 347 ; 108 L. T. 816 

Criminal Law Amendment Acts, 1885 and 
1904 — Carnal Iniowleclge of girl under sixteen. 

On an indictment for carnal knowledge on a 
given date, the jury must be distinctly directed 
to disregard any evidence of a similar offence on 
another date which maj’’ have been given. 

Whether such evidence may be given in 
respect of an occasion not within the statutory 
period of six months i^escribed in the second 
proviso of s. 5 of 48 & 49 Viet. c. 69, the Criminal 
Law Amendment Act, 1885, as amended by 4 
Edw. 7, c. 15 (the Prevention of Cruelty to 
Children Act, 1904), s. 27, queere. Bex v. 
Peobets - . C. C. A. 8 Cr. App, E. 113 

Evidence of matters oeourrmg more than six 
months before commencement of iirosecutlon — 
Admissibility — Criminal Law Amendment Act, 
1885 (48 4' 40 Viet, c. 69), 5. 5, sub-s. 1. 

The appellant was convicted upon an 
indictment, under s. 5, sub-s. 1 of the Criminal 
Law Amendment Act, 1885, for having had 
unlawful carnal knowledge of a girl above the 
age of thirteen and under the age of sixteen 
in Dec., 1912. The prosecution was com- 
menced in May, 1913. At the trial ev^ence 
was tendered on behalf of the prosecution to 
prove matters which occurred more than six 


I CEIMIKAL LAW (^Evidence) — continued. 

; months before the date of the commencement 
of the prosecution and would tend to shew 
that the prisoner had guilty relations with the 
prosecutrix before that date. This evidence 
was objected to on behalf of the prisoner, but, 
after argument, it was admitted by Rowlatt J. 

The C. A. held that the evidence was ad- 
missible, notwithstanding the proviso to s.^ 5 
of the Criminal Law Amendment Act, 1885 ; 
and that Reg. v. Beighton (1897) IS Cox, C. C. 
535, must be overruled, if aitd so far as it con- 
flicts with this decision. Bb.v v. Shellakee 
C. C. A. [1913] W. H. 372 

Evidence relating to another indictment. 

When on the trial of an indictment evi- 
dence relative to another indictment has been 
admitted, the Court will quash a conviction. 
Rex V. PosNETT (James William) 

C. C. A. 9 Cr. App. E. 64 

SoUcltatum. 

Soliciting for immoral imrjmes — - Male 
person — Solicitation not reaching mhid of person 
solicited — Vagrancy Act, 1898 (61 4’ Viet, 
e. 39), s. 1, suh-s. 1. 

By s. 1, sub-s. 1, of the Vagrancy Act, 1898, 
‘‘Every male person who .... (5) in any public 
place "persistently solicits or importunes for 
immoral purposes shall be deemed a rogue and 
vagabond within the Vagrancy Act, 1824, and 
may be dealt with accordingly.” 

The appellant was watched by two police 
officers on a certain night and was seen to enter 
certain public lavatories and to remain a few 
minutes in each. While in the lavatories and also 
while in the street he made certain gestures, but 
he did not at any time speak to or touch anjffiody 
or attempt to do so. No person complained as 
to his conduct or alleged that he had been 
solicited, nor was any evidence given that any 
person had noticed his solicitations except the 
police officers. The appellant having been con- 
victed under s. 1, sub-s. 1, of the Vagrancy Act, 
1898, of having persistently solicited for immoral 
purposes : — 

Held, that it was not necessary in order to 
convict the appellant to prove that the solicita- 
tion reached the mind of the person intended to 
be solicited so as to attract his notice. Hobton 
r. Mead - - Div. Ct. [1913] 1 K. B, 164 ; 

82 L. J. CK. B.) 200 ; 23 Cos, C. C. 279 ; 108 
L. T. 166 ; [1912] W. K. 304 ; 77 J. P. 129 

Unlawful Carnal Knoivledge. 

See above, Eelevancy. 

Extradition. 

See Extradition. 

Ealse Pretences. 

Continuing false jgreteMce — Goods obtained 
under a ^ntraet. 

How r; 5 g a false pretence once made con- 
tinues to operate, if goods are obtained, 
question for the jury. Rex v. Moeeton (Wil- 
liam) • 

C. C. A. 8 Cr. App. E. 214 ; 109 I. T. 417 
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OEIMINAL LAW (Ealse Preteiwses) — oontiwued. 

Jbitent to Defrmid. 

The fact that something of value was given 
in exchange for money obtained by false pre- 
tences does not necessarily negative an intent 
to defraud. 

The definition of defrauding in the London 
cmd Globe Finance Gorforation, Ld,^ Cme 
[1903j 1 Ch. at 732, per Buckley J., approved. 

When the hearing of an appeal is ad- 
journed, the Court generally allows sentence 
to run from that rdate. Rex v, Benitett 
(Beekeley) and Newton (Arthur) 

C. C. A. 9 Cr. App. R. 146 

OMaimng money 'by false pretences — “ Ihree- 
oarcl trioh''''- -Gaming Act. 1845 (8 9 Viet, 

c. 109), s. 17. 

Rex i\ Brixton Prison (Governor). JSh* 
parte Sjoland and Another - Div, Ct. 

[1912] 3 K. B. 668 ; 82 L J. (K. B ) 5 ; [19121 
W. N. 237 ; 77 J. P. 23 ; 29 T. L. R. 10 

See above, Appeal fco C. C. A. — Mis- 
carriage of Justice. 

Forgery. 

Forged or Altered Imtrument. 

Out-out letter — Forgery Act-. 1801 (24 25 

Yict. 0 . 98), s. 38. 

Rex V. Howsb - C. C. A. 7 Cr. App. R. 103 : 

23 Cox, C. C. 135 ; 107 L. T. 239 ; 76 J. P. 

151 ; 28 T. L. R. 186 ; 66 S. J. 225 

Forged Stamp.s. 

Stamps cancelled token sold by dealer — Stamp 
Duties Management Act, 1891 (54 55 Tict. 

c. 38), s. 13. 

Stamps purporting to be cancelled (and not 
only unused stamps) may be forged ” within 
s. 13 of the Stamp Duties Management Act, 
1891. Rex v. Lowden (George) 

C. C. A. 9 Cr. App. R. 195 ; [1914] 
IK. B. 144; [1913] W. N. 318 ; 

30 T, L. R. 70 ; 58 S. J. 167 

Fraud. 

Fraudulently inducing execution of an instru- 
ment — Valuable security. 

A document may be a “ valuable security ” 
within s, 90 of the Larceny Act, 18G1 (24 & 25 
Viet. c. 96), although invalid as the instrument it 
purpGsi’ted to be. Rex v. Graham (Lawrence 
Brisco) - - C. C. A. 8 Cr. App, E. 149 

Fraud — Obtaining credit by. 

On an indictment for obtaining credit by 
fraud, it is not enough to prove that as the result 
of a fraud money was obtained ; it must be 
proved that credit was obtained. Rex v. 
Green (George) - - C. C. A 8 Cr. App. 

B. 127 

Fraudulent Conversion. 

See below, Larceny Act, 1901. 

Habitual Criminal. 

Fvidence — Convict on licence — Ff^^e and a 
half months' interval since last imprisonment — 
Fc0Lure tx report to police the only ^evidence as 
fxfonduct during interval — Frevention of Crime 
Adt, 1908 (8 Fdw. 7, o. 59), 10. ^ 

In order to prove that a convict on licence 


r 

CRIMINAL LAW (Habitual Criminal)-~i?^M^<^. 
is leading persistently a dishonest or crimii^l 
life within the meaning of s. 10, sub-s. 2 (a) of 
the Prevention of Crime Act, 1908, proof that 
he has not reported himself to the police is 
not by itself sufficient evidence to bring the 
case within the terms of the section. Rex v. 
Mitchell - C. C. A. 23 Cox, C. C. 284 ; 108 

L. T. 224 

The fact that appellant has been dolua-^rurk 
during the greater part of a short interval of 
liberty is not necessarily conclusive against his 
being a “habitual criminal.” Rex v. SMfbH 
(John) - . C. C. A. 8^Cr. App. R. 150 

..." 

Fugitive from justice — Prrsisfcntly lead mg 
dishonest life — Period to which such evidence 
must relate. 

Tf a criminal who evades arrest does honest 
work during that period, the fact should be con- 
sidered in his favour on the question whether he 
is a habitual criminal. Rex v. Brown (Alfred) 
C. C. A. [1913] W. N. 296 : 30 T. L. R. 40 ; 

68 S. J. 69 ; 9 Cr. App. R. 161 

Leading dishonest or criminal life — Omts of 
proof — Prevention of Crime Act^ 1908 (8 Fdw. 
7, G. 59), .«?. lO.sulhss. 1, 2. 

On the allegation of being a habitual criminal 
the onus is on the Crown to prove that the deft. 
“ is leading persistently a dishonest or criminal 
life ” and not on him to disprove it. 

It is a misdirection in such a case to ask the 
jury to consider whether be has made up his 
mind to reform. Rex t. Young (James) 

C. C. A. 9 Cr. App. R. 185 ; SO T. L. R. 69 ; 

68 S. J. 100 

See above, Appeal to C. G. A. — Sentence. 

JVotiee of intention to insert charge in indict- 
ment of being halritual crunutul — Grounds upon 
ivhlch intention to insert charge is founded — 
Fvidence of grounds — Su(fiaie?icg of notice — Pre- 
vention of Crime Acf 1908 (8 Fdw. 7, e. 59), s. 10, 
sub-s. 4 (h). 

A notice given to a prisoner pursuant to s. 10, 
sub-s. 4, of the Prevention of Grime Act, 1908, 
that it was intended to insert in an indictment 
against him a charge that he was a habitual 
criminal and was leading persistently a dis- 
honest and criminal life contained (inter alia) 
the following ground : — 

“That when you were asked to giv^e some 
account of yourself, in order that you might 
have an opportunity of shewing that you had 
since the date of your last release from prison 
been following some honest employment, you 
declined to give any information which could be 
verified on the subject ” : — 

Held., that, although in poiiit of form the 
ground was not one upon which the prisoner 
could be convicted of being a habitual criminal, 
it did not invalidate the notice, inasmuch as it 
was in fact a notice of the evidence that would 
be used against the prisoner for the purpose of 
satisfying the jury that he had not been leading 
an honest life since the date of his last release 
from prison, and the fact that the notice stated 
that the evidence would be given did not make 
it bad, although there was no legal obligation 
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CEIMII^AL LAW (Habitual Criminal) — eontd. 
linger the statute to state what evidence would 
be produced. Rex i\ Webbeu - C. C. A. [1913] 
1 K B. SS : 82 L J. (E. B.) 108 ; 23 Cox. 
C. C. 323 ; 108 L. T. 349 ; 76 J. P. 471 

There is a presumption that the notice to 
“ the proper officer of the Court ” of an inten- 
tion to charge a prisoner as a habitual 
criminal (under s. 10, sub-s. 4 (5), of the 
Preveii.l-.i of Crime Act, 1908 (8 Edw. 7, 
c. 59)) has been duly given : the onus is on 
the fprisoner of shewing that it has not. 

' Previous convictions other than the three 
in the statutory 'notice to the prisoner may be 
proved less strictly thSn these. 

Rex V. Franklin (1909) 3 Cr. App. R. 48, 
followed. Rex v. Westwood (Feedeeick 
Chaeles) - C. C. A. 8 Gr. App. E. 273 : 77 
J. P. 379 ; 29 T. L. R. 492 
See also above. Appeal to C. C. A. — J/w- 
ca rruKjs » if J u si I ce . 

JVbficp — Grounds of charge — S]>ec[fie notice — 
Frevtvifioii of Crime Act. 19U8 (S £dw. 7. c. 59), 
10 (4). 

Unless notice has been given to the deft., 
evidence that he is the associate of thieves can- 
not be given to prove that he is a habitual 
criminal. Rex v. Afaxfdd (1912) 7 Cr. xVpp. 230 
followed. Bex r. Neilsox (Petee) 

C. C. A. 9 Cr. App. 218 

Onus of jmnf— Sentence. 

On the trial of the allegation of being a 
habitual criminal the jury should clearly be 
directed that the onus of proof is on the Crown, 
and their attention should be expressly directed to 
evidence tending to the conclusion tiiat the deft, 
has been striving to lead an honest life in the 
period immediately preceding arrest. 

A police officer, called for the Crown on this 
issue, is entitled to express his opinion on this 
point in the accused's favour. 

A previous conviction of the accused which 
has been quashed ought not to be given in 
evidence. 

There is no general rule that the term of pre- 
ventive detention should be five years. 

Bex V. Hamilton, 9 Or. App. E. 90, com- 
mented on. Rex c. Sullivan (GEORaE) 

^C. C. A. 9 Cr. App. R. 201 

Husband and Wife. 

See above, Appeal to C. C. A. — Mis- 
carriage of Justice, and Evidence — 
Husband and Wife. 

Imprisonment. 

See below, Sentence. 

Indictment. 

— Company. 

See London — Huisance. 

Conspiracy and Protection of Property Act, 
1875 (38 4- 39 Viat. c. SB). 

An indictment under s. 7 of the Conspiracy 
and Protection of Property Act, 1875 (3*^ & 39 
Viet. c. SB), is not bad, because the tvords ‘‘ being 
an act wffiich the said ’’ prosecutor “ had a legal 


CRIHIHAL LAWiIndictment)--^c/?2M. 
right to do or abstain from doing ” are omitted, 
provided the allegation of the offence follows the 
statute. Rex t\ Hulme (George William) 

C. G. A. 8 Cr. App. R. 78 

— Joint indictment — Separate verdicte. 

See below, Jury. 

Larceny — Joinder of several charges against 
different defendants — Larceny xict, 1861 (24 4’ 25 
Vief. e. 96), s. 5. 

Sect. 5 of the Larceny J?ct, 1861, %vhich pro- 
vides that “ It sbaR be lawful to insert several 
counts in the same indictment against the same 
person for any number of distinct acts of stealing 
not exceeding three which may have been com- 
mitted by him against the same person within 
the space of six mouths from the first to the last 
of such acts, and to proceed thereon for all or any 
of them,” does not authorize the joinder in one 
indictment of a count for larceny against one 
defendant alone with a count for another larceny 
against the same defendant and another person 
jointly. Such an indictment is bad and may be 
quashed after verdict. Rex r. Edwaeds. Rex 
r. Gilbeet - - C. C. A. [1913] 1 K. B. 287 ; 

82 L. J. (K. B.) 347 ; 8 Cr. &pp. R. 128 ; 23 
Cox, C. C. 380 ; 108 L. T. 815 ; 77 J. P. 135 ; 

29 T. L. R. 181 ; 57 S. J. 187 

Procuration — Omission of words “ midu^ 
twenty -one years of age'"’ — Criminal Law Amend- 
ment Act, 1885 (48 4’ Viet, c, 69), s. 2, 
sub-s. 1. 

The prisoner was charged with an offence 
under s. 2, sub-s. 1, of the Criminal Law Amend- 
ment Act, 1885. Under the above section it is 
an offence for any person to procure any girl or 
woman under twenty-one years of age. The 
indictment alleged that the prisoner “ unlawfully 
did procure a certain girl — to wit, one M. B. — she, 
the said M. B., not being a common prostitute, 
&;c.,’’ but did not allege that M. B. was under 
tw'enty-one : — 

Held, that the words under twenty-one 
years of age ” only govern the word woman.” 
Rex V. Jones (Sarah) - C. G. A. 23 Cox, 

C. 0. 48 

Sufficiency of Indictment — Indecent assault on 
girl under thirteen — Absence of averment of age 
— Offences against the Person Act, 1861 (24»4’ 25 
Viet. c. 100), s. 52 — Criminal Laio AmemlMe7it 
Act, 1880 (43 4* 44 Viet. c. 45), 5. 2--~CMldren 
Act, 1908 (8 E'dw. 7, o. 67), 123, sub-s. 2. 

Rex V. Stephenson C. C. A. [1912] 8 X. B. 

341 ; 82 L. J. (K. B.) 287 ; 8 Cr. App. B. 

36 ; 23 Cox, C. C. 214 ; 107 L. T. 656 ; 

[1912] W. n. 228; 76 J. P. 408; 66 

S. J. 764 

Insanity. 

— Evidence. 

See above, Evidence. 

Mente^ deficiency. 

Menti ; deficiency does not necessarily entitle 
a jury to r-eturn a special verdict on the ground 
of insanity. 

Bex v. McLaren (1913) 9 Cr. Ap. E. 107, 
followed. •Rex V. Alexander (Thomas) 

C. C. A. 9 Cr. App. B. 139 
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• Jury. 

Joint indictment — - Bej^arate I'erdicts as to 
different offences. 

Where several prisoners make an affray in 
concert, it is open to the jury to find them 
individually guilty of different offences. Hex 
V, CoMOR (Charles) - C. C. A. 8 Cr. App R. 

152 ; 77 J. P. 247 ; 29 T. L. B. 212 

— Yerdict. 

Bee Appeail to C. C. A, — Misca^rriage of 

Justice. * 

Larceny. 

Conve7'sion, 

Prima facie the conversion of a bailed 
chattel by sale is fraudulent ; the onus of proving 
that the transaction is a loan is on the bailee. 
Eex > 0 . Price (Erahk) - C. C. A, 9 Cr. 

App. E. 15 

Trlch. 

Eetaining goods sent on the faith of a promise 
to pay for them on delivery may amount to 
larceny by a trick. Bex v, Edmundsoh 

C, C. A, 8 Cr. App. E. 107 

Bee above, Appeal to C. C. A. — Mis- 
cai'T iage of J ustice. 

Larceny Act, 1901. 

Fraudulent ti'ustee — Treasurer of friendly 
society — MisagpjprojMation of funds — Frosecution 

— Necessity of sa7ictw7i of Attorney -General — 
Larceny Act, 1901 (1 Fdw. 7, c. 10), s. 1. 

The sanction of the Att.-Gen. is not .a 
necessary preliminary to the prosecution of 
an offender under s. 1, sub-s. 1, of the Larceny 
Act, 1901. Eex v. Davies - C. C. A. [19131 

1 K. B. 573 ; 82 L. J. (K. B.) 471 ; 8 Cr. App. 

B. 179 ; 23 Cos, C. 0. 351 ; 108 L. T. 576 ; 

[1913] W. N. 55 ; 77 J. P. 279; 29 T. L. R. 

300 : 57 S. J. 73 

Taxicab driver — Failure to account to cab 
ffoprietOT for Ms share of tailing s — Feceipt for 
or on account of p^'oprietor — Larceny Act, 1901 
(1 Mdw. 7, c. 10), 5. 1, sub-s. 1 (&). 

Where the proprietor of a taxicab delivers 
it to a driver for the purpose of his plying 
with it for hire upon the terms that the driver 
will hand over to him a certain percentage of 
the day’s takings while retaining the balance 
for ^himself, it*”is competent for the jury to 
find that, to the extent of the proprietor’s, 
share, the fares received by the driver from 
the public are so received by him for or on 
account of the proprietor within the meaning 
of a. 1 of the Larceny Act, 1901. Eex v. 
Messer - C. C. A. [1913] 2 K. B. 421 ; 82 

L. J. (K. B.) 914 ; 28 Cox, C. C. 69 ; 107 L. T. 

31 ; 76 J. P. 128 

Libel. 

See below, Sentence; and Evidence 
— Bankers’ Books. 

Manslaughter. ^ 

Intending to hill one person but ^Accidentally 
ffk^ing another — Oircumsta^ices in which crime 
may be reduced to ma^islaughter. 

If a person feloniously fires at another in such 
circumstances as would make the killing of that 


CEIMIKAL LAW (Manslaughter) — continued. 
other person manslaughter, but by accident he 
bits and kills a third person whom he never 
intended to hit at all, he is guilty of manslaughter. 
Eex V. Gross - - C. C. A. 28 Cox, G. C. 455 ; 

77 J. P. 352 

Bee below, Murder. 

Master and Servant. 

— Criminal liability of master for of 

servant. 

See Nuisaxcb— Smoke. 

Miscarriage of Justice. ^ 
iShe^bove, Ap^al to C. C. A. 

«r 

Misdirection. 

above, Appeal to C. C. A. 

Murder. 

Circumstantial Fcideyice. 

On an Indictment for murder circumstantial 
evidence may suffice. Eex r. Robertson 
(Frederick Albert) C. C. A. 9 Cr. App. E. 189 

Constructive Murder. 

Killing another person in an attempt to commit 
suicide. 

Killing another person, in an attempt to 
commit suicide, may be murder. Eex v. Hop- 
wood (Edward) ‘1 C. C. A. 8 C. E. App. E. 140 

Lrunhenness. •' 

Drunkenness is not a good defence on a 
charge of murder, unless it can he positively 
proved that it was of such a nature that the 
accused did not know the difference between 
right and wrong. Bex v. Galbraith C. C. A. 

8 Cr. App, B. 101 

Insanity. 

See above, Insanity, 

Provocation, 

Man and woman living together — Illicit inter- 
course 'With another 'man. 

The sudden discovery by a man that a woman 
with whom he is living as his wife is in a 
disreputable house affords no such provocation 
in law as will reduce the crime of killing her 
from murder to manslauj^hter. 

The law as to a husband who suddenly 
discovers his wife in the act of adultery has no 
application in the case of a man and woman not 
being husband and wife, although they be living 
together as husband and wife. 

Words in Hex v. Palmer [1913] 2 K. B. 29, 
commented on. Bex v. Greening 

C. C. A. [1913] 3 K. B. 846 ; 29 T. L. E. 732 ; 

% Cr. App, E. 105 

Parties engaged to he mam'ied — Confession by 
woman of iiimiorality , 

Although a confession of adultery by a wife 
to her husband, who in consequence kills her, 
may be such provocation as will entitle the 
jury in their discretion to find a verdict of 
manslaughter instead of murder, a similar con- 
fession of illicit intercourse by a woman who 
was not the prisoner’s wife but only engaged 
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to«be married to him cannot, if he kills her in 
consequence, justify such a verdict. Rex v. 
Palmier - C. C. A. ri9i3 ; 2 K. B. 29 ; 82 L. J. 

(K. B.) 531 ; 8 Or. App. E. 207 : 23 Cox. 

C. C. 377 ; 108 L. T. 814 ; ri9i3] W. N. 80 ; 

77 J. P. 340 ; 29 T. L. E. 349 

Suspicion '/ wife's adultery. 

^lere suspicion of a wife’s adultery is not 
gufEcfc-^to reduce^ a husband’s homicide of the 
suspected person to manslaughter. 

Y. llothioell (1871) 12 Cox, C. C. 145, 
distinguished. liEX r. Biechall (William 
Haerisox) 

C. C. A. ^ Gr. Apifi B. 91 ; 109 L. T. 478 ; 

[1913] W. E. 260 ; 29 T. L. B. 711 

The plea of provocation may be rebutted by 
the occurrence of a long interval before the 
commission of the offence, especially if that be 
due to a desire for revenue. Rex v. Albis 
(John) - . - C. C.^ A. 9 Cr. App. B. 158 

Sec above, Appeal to C. 0. A. — 
carriage of Justice. 

Official Secrets Act, 1911, 

Enemy." 

The word “ enemy ” in s. 1 of the Official 
Secrets Act, 1911 (1 & 2 Geo. 5, c. 28), does not 
necessarily imply that this country is at war. 

It does not follow that, because it is open 
to tbe jury to find a verdict to convict of a 
lesser offence than that charged, the judge 
must so direct them. Bex v. Paeeott 

C. C. A. 8 Cr. App. B. 186 

Penal Servitude. 

See below, Sentence. 

Perjury. 

Corruptly swearing to false affidavit — Com- 
missioners for Oaths Act^ 1889 (52 53 Viet, 

c. 10), 5. 7. 

Rex V. Castig-lioxb ax'd Porteous C. C. A. 

7 Cr. App. B 233 ; 23 Cox, C. C. 46 ; 106 
L. T. 1023 ; 76 J. P. 351 ; 28 T. L. B. 403 

21ateriaJity . 

On an indictment for perjury, materiality is 
to be tested by reference to the bearing of the 
impugned evidence on other evidence. 

Reg. V. Tate (1871) 12 Cox, C. C. 7, doubted. 
Eex Hewitt (Arthur) - 0. C. A. 9 Cr. App. 

R. 192 

— Misdirection. 

See above, Appeal to C. C. A. 

Procuration. 

See affove, Indictment. 

Prostitution. 

See below, Sentence. 

Punishment. 

See below, Sentence. 

Quarter Sessions. * 

See JusTiCEfB. 


CEIMIHAL 'LKW^contiimeck 

Receipt of Stolen Goods. 

See above, Appeal to C. C. A. — Mis- 
carriage of Justice. 

Ee cognizances. 

See below, Sentence. 

Sentence. 

Imprisonimnt. 

Libel — Sente nc(rof Imjyriso ament for maximum 
term — Recog yiizances to lixep peace — Smeties — 
Imprisonment ui default of finding sureties — 
Jurisdiction, 

Where a person is convicted of malici- 
ously publishing a defamatory libel under s. 5 
of the Libel Act, 1843, the Court may as part 
of its sentence, in addition to ordering the 
deft, to be imprisoned for the maximum term 
allowed by that section, order him upon the 
expiration of that term to enter into recog- 
nizances and find sureties to keep the peace 
for a reasonable time named in the order, and 
in default of his so doing to be further im- 
prisoned until the expiration of the period 
during which he is so required to keep the 
peace. Rex v. Truemax - C. C. A. [1918] 
3 K. B. 164 ; 82 L. J. (K. B.) 916 ; 109 L. T. 
413 ; [1913] W. N. 198 ; 77 J. P. 428 

Renal Servitude. 

Holder of licence — Indictment for anotlber 
offence — Plea of guilty — Repaid over to come 
up for judgment — ^'‘Conviction" — FoifeUwre of 
licence — Umxpircd portion of previous sen- 
tence — Liability to serve — Penal Servitude Aetj 
1864 (27 4' 28 net a. 47), ss. 4, 9. 

The Penal Servitude Act, 1864, provides 
by s. 4 that if the holder of a licence granted 
under the Penal Servitude Acts “ is convicted, 
either by the verdict of a jury or upon his own 
confession, of any offence for which he is 
indicted, his licence shall be forthwith for- 
feited by virtue of such conviction”; and by 
s. 9 (as amended by s. 3, sub-s. 3, of the Penal 
Servitude Act, 1891), where a licence “ is 
forfeited by a conviction on indictment of any 
offence, .... the person whose licence is for- 
feited .... shall, after undergoing any^ther 
punishment to which he may be sentenced for 
the offence in consequence of which his licence 
is forfeited .... further undergo a term of 
penal servitude equal to the portion of his 
term of penal servitude that remained un- 
expired at the time of his licence being 
granted ” : — 

Held, that the holder of a licence, who 
pleads guilty to an indictable offence and is 
bound over to come up for judgment when 
called on, has been “ convicted ” within the 
meaning of s. 4, and his licence is forfeited, 
and undp s. 9 he may be detained in custody 
and com^)elled to serve a term of penal servi- 
tude eqL^ to the unexpired portion of his 
previous sentence. Rex v. Eabjohns 

C. C. A. [1913] S K. E. 171 ; 82 L. J. (K B.) 

994; 109 L. T. 414; 77 1. P. 435; 

29 T, L. E. 614 



( 167 ) 


THE COMPLETE CCJBEENT DIGEST, 1913. ( 168 ) 


CEIMINAL LAW (Sentencs)-^-- coniinmd. 

Recognisance. 

Duration^. 

A recognizance to be of good behaviour 
should bind for a definite period. Eex v. 
Edgae (Chaules) - C. C. A. 9 Cr. App. E. 13 ; 
109 L. T. 410 ; 77 J. T. 356 ; 29 T. I. E. 

512 ; 57 S. J. 619 

See Justices. 

W/djyjjhig, 

“ Offends?* lohose age does not emceed sixteen 
years'' — Whether age to he conside?'ed as of date 
of offence or of coyiviction — Criminal Law Amend- 
ment Act, 1885 (IS 4' 49 Viet. c. 69), s. 4. 

An offender against s. 4 of the Criminal 
Law Amendment Act, 1885, whose age ex- 
ceeds sixteen years at the date of the convic- 
tion, though he was under sixteen at the date 
of the offence, is not “an offender whose age 
does not exceed sixteen years ” within the 
meaning of that section and cannot be sen- 
tenced to be whipped. Hex v. Cawtheon 
C. C. A. [1913] 8 K. B. 168 ; 82 L. J. (K. B.) 
981 ; 109 L. T. 412 ; [1913] W. H. 188 : 

77 J. P. 460 

• 

JPendenc y of proceedings. 

“Proceedings” are “pending” %Yithin the 
Criminal Law Amendment Act, 1912 (2 & 3 
Geo. 6, c. 20), when a warrant has been issued 
before the day that Act came into force. Eex ' 
V. Beown (William) - - - C. 0. A. 

8 Cr, App. E. 173 

i 

Prostitution, Lioing on — PimUhment — 
Whipping — Conrioiion as rogue and vagabond 
— Conviction on i?idlctmerd — “ Second or snhse- 
quent conviction" — Vagrancy Act, 1898 (61 ^ 
62 Viet, e. 39), s. I, sub-s. 1 (cr-) — Criminal Law 
Amendment Act, 1912 (2 3 Geo. 5, c, 20), s. 7, 

subs. 5. 

By s. 1, sub-s. 1 (a), of the Vagrancy 
Act, 1898, every male person who knowingly 
lives wholly or in part on the earnings of 
prostitution shall be deemed a rogue and vaga- 
bond within the meaning of the Vagrancy Act, 
1824, and may be dealt with accordingly. 

By s. 7, sub-s. 5, of the Criminal Law 
Amendment Act, 1912, a person charged with 
an offence under the Vagrancy Act, 1898, may, 
instead of being proceeded against as a rogue 
and vagabond, be proceeded against on indict- 
*ment. On conviction on indictment he is 
liable to imprisonment for a term not exceed^ 
ing two years, “ and, in th® case of a second 
or subsequent conviction, such second or sub- 
sequent conviction being a conviction on in- 
dictment, the Court may, in addition to any 
term of imprisonment awarded, sentence the 
offender, if a male, to be once ^private^f 
whipped ” : — L 

that, in order to justify a-^entence of 
‘“'^S.pping under this enactment on a second or 
subsequent conviction, it is not neegssary that 
the previous conviction or convictaons should 
be a conviction or convictions on indict^ment, 


CEIMIKAXi LAW (Sentence) — co?itl 7 iued. 
or that it or they should have taken place siirce 
the Act. Eex v. Austin - C. G. A. [1913] 

1 K. B. 551 ; 82 L. J. (K B.) 387 ; S Or. App. 

E. 169 j 23 Cox, C. C. 346 ; 108 L. T. 674 • 
[1913] W. H. 37 ; 29 T. L. E. 246 ! 

67 S. J. 287 

Prostitution, Pi'o curing — Punish me?it — 
Whipping — Proceedings pending — Crimn^^aw 
Amendment Act, 1885 (48 49 Hcfc. 69), 

s. 2, suh-s. 2-^ Criminal Law Am.endment Act, 
1912 (2 3 Geo. 5, c. 20), 3, 8. 

By s. 3 of the Criminal ]®aw Amendment 
Act, 1912, any male i^son who is convicted 
under s. 2 of the Criminal La^ Amendment 
Act, 1885, may, at the discretion of the Court, 
and in addition to any term of imprisonment 
awarded in respect of the said offence, be 
sentenced to be once privately whipped as 
therein provided. 

By s. 8 the Act shall not apply to proceed- 
ings pending at the commencement of the Act. 

A person accused of an offence under s. 2 
of the Act of 1885 was arrested and charged 
before, and tried and convicted after, the com- 
mencement of the Act of 1912. 'He was sen- 
tenced to be whipped under s. 3 of the 
Act : — 

Held, that proceedings were pending at 
the commencement of the Act of 1912 within 
the meaning of s. 8 of the Act, and that there 
was no power to impose the seritence of whip- 
ping. Eex V. O’CONNOE - C. C. A. [1913] 

1 K.B. 667 ; 82 L. J. (K. B.) 336 ; 8 Cr. App. 

E. 167 ; 23 Cox, C. 0. 334 ; 108 L. T. 384 : 
[1918] W. N. 38 ; 29 T. L. E. 245 ; 

67 S. J. 287 

Repeated offences under Vagrancy Act, 1898 
(61 4* 62 Vici. c. 39), s. 1 — Whether ptmlshahle 
\ with whipping under Vagrancy Act, 1824 
S (5 Geo. 4, c. 83), 4, 5, 10. 

I By s. 1 of the Vagrancy Act, 1898, every 
I male person who commits an offence of the 
j kind therein specified “ shall be deemed a rogue 
! and vagabond within the meaning of the 

I Vagrancy Act, 1824, and may be dealt with 

accordingly ” : — 

j Held, that upon a second conviction under 
1 that section the offende;^ may be dealt with as 
an “ incorrigible rogue ” under s, 10 of the Act 
of 1824, and, on being sent to the quarter sessions, 
may be ordered by them to be punished by 
whipping. Eex t. Herion - C. C. A, [1913] 

1 K. B. 284 ; 82 L. J. (K. B.) 82 ; 8 Cr. App. 

E. 99 ; 23 Cox, C. C. 387 ; 108 L. T. 848 ; 

[1912] W. 276 J 77 J. P. 96 ; 29 T. L. E, 

93 ; 57 S. J. 130 

Shooting with Intent to Murder. 

Two defendants — Shooting by one — Conmon 
pmpose. 

If two persons are engaged in a common 
unlawful enterprise, and one of them, to avoid 
apprehension, attempts murder, both may be 
found guilty of the felony, if the jury are satis- 
fied from their conduct at the time that at any 
moment there was a determination on the part 
of each to aid the other in ^capmg arrest ; 
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CEIMIlSrAT LAW (SKooting witE Intent to 
*Murder) ~ca'fti7iued. 

but if it can be ascertained which actuaEy 
made the attempt, the sentence on him should 
be the heavier. Rex v. Pridmore 

G. C. A. 8 Cr. App. R. 198 ; 77 J. P. 339 ; 

29 T. L. R. 330 

Shooting with latent to Resist Apprehension. 

above, Appeal to C. C. A. — Mis- 
car}*iage of Justice. 

# 

• ^ Solicitation. 

above, Evidence — Soluntation. 

Threat to Murder. 

Sendinfj letter — “ MaJiekmsly ” — Offences 
against the Person Act, 1861 (2-i S' 25 Viet, 
c. 100). 

Eex V. JOHXSOX (Mary) - C. C. A. 9 Cr. 

App. B. 57 

Unlawful Wounding. 

Apprehension tf personal bijurij. 

Rex r. Beech - C. G. A. 7 Cr. App. R. 197 ; 
23 Cox, C. C. 181 ; 107 L. T. 481 ; 76 J.P. 287 

Vagrancy. 

— Indictment. 

See above, Indictment — Proeuration. 

— Prostitution, Living on. 

See ai>ove, Sentence. 

— Solicitation. 

See above, Evidence — Solicitation. 
Verdict. 

See above, Jury. I 

Whipping. i 

See above, Sentence. I 

CROSSING VESSELS — Ship — Collision— Over- 
taking and overtaken vessels — Suction 
or interaction — “ Swerve.” 

See Shippixg — C ollision. 

GUL-BE-SAC — Building owner’s right to enclose 
dead end of cul-de-sac — Alleged high- 
way — Dedication — Evidence. 

See HIGHWAY" — Dedication. 

CURATES — Church of England. 

See IXSUEAXCB (NATIONAL)— Employ- 
ment. 

CUSTOMS AND INLAND REVENUE. 

See Revenue. 

CY^PRfeS — Charity — Gift for a school — Failure 
of particular object. 

See Charity. 


DAMAGE — Ancient lights — Obstruction — No 
damage — Negative easement. 

See Light and Air. 

Horse, Damage from kick of — Lialniity of 
owner — S cienter. 

Sec W oRKMBN’s Compensation. 


DAMAGE — eonti nmd. 

— Insurance (Plate glass) — Damage “caifced 

<lire*5th’' or arising from civil com- 
motion or rioting *' — Breaking windows. 
See Insurance (Plate Glass). 

— Overflow of water from lavatory in upper 

floor. 

See Negligence — Malicious Act of 
Third Person. 

— Railway — Carriage of goods — Steam vessels — 

Contract for thi^ugli carriage — Ex- 
ception of* negligence — Reasonableness 
— Damage to goods during land 
carriaore. 

See Railway. 

— Shipping —Damage to goods — Jurisdiction- 

Bill of lading — Arbitration clause. 

See Shipping — J urisdiction. 

— Shipping — Charterparty — Neglect to close 

discharge valve — Incursion of sea 
water — Damage to cargo. 

See Shipping— C harterparty 

— Shipping — Collision. 

See Shipping— C ollision. 

— Shipping — Fire — Damage to cargo — Unsea- 

wmrthiness — Bill of lading — Exceptions. 
See Shipping— E ire. 

DAMAGES — Assessment of damages by a Master 
— ^Appeal from [Master — Court to w'hioh 
appeal lies. 

See Appeal — C ourt of Appeal. 

— Building contract — Construction — Liquidated 

damages. 

See Scottish Law. 

— Chattel mortgage — Damages for negligent 

sales of horses — Law of Canada. 

See Canada — A lberta. 

— Common, Rights of — Turbary — Estovers — 

N uisance — Abatement — E xcessi ve tres- 
pass — Cutting dowm trees — Injunction. 
See Common. 

— Docks — Agreement to give right to berth — 

Breach. 

See Docks. 

— Fatal accident — Evidence — Prospectiv%loss. 

See Fatal Accidents Act, 1846. 

— Foreign judgment— Court in British India — 

Decree for divorce and damages against 
co-respondent — Co-respondent domi- 
ciled and resident in England — Action 
by petitioner to recover upon the decree 
for damages. 

See Foreign Judgment. 

— Injunction — Interim. 

See Injunction. 

— Insurance company — ^Winding-up — Proofs — - 

Breach of contract — Measure of 
^damages. 

Company Winding-up— P roof. 

— Lease — Action by mortgagee for rent— 

of tenant to, set off damages claimed 
from lessor. 

See Set-off— L ease. 
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BAMAGtES — conthmed. « * 

— Lease— -Covenant to repair — XJnassignability 

of right to damages for waste. 

See Chose m Actioit. 

— Libel 

See DEPAMATioisr. 

— Sale of goods — Breach of warranty — Loss of 

trade — Measure of damages. 

See Sale op Goods — W arranty. 

— Sale of goods — Qontract for goods to be 

manufactured— Measure of damages— 
Company — Winding-up — Proof. 

See Sale op Goods — Damages for 
Breach of Contract. 

— Sewage farm — Nuisance — Discharge of sewage 

on private land — Smell — Agricultural 
ditch — Injunction — Damages. 

See Local Goveehment— D rainage. 

— Shipping — Charterparty — Period of demur- 

rage not specified — Detention of ship 
beyond a reasonable time. 

See Shipping. 

— Vendor and purchaser — Omission to prevent 

acquisition of title under Statute of 
' Limitations — Liability of vendor — 
Measure of damages. 

See Vendok and Puechasee. 

— *vVorkmen’s Compensation. 

See Woekmen’s Compensation — 
Remedies. 

DAMPNESS — London building — Party structure 
— Defective party wall — Making good 
or repairing. 

See London— B uilding. 

DANGERODS ANIMAL. 

See Negligence. 

DANGERODS ARTICLE— Sale by manufacturer 
to shopkeeper — Defect unknown to 
manufacturer — Purchase by plaintiff 
from shopkeeper — Injury to plaintiff— 
Liability of manufacturer. 

See Negligence. 

DANGEROUS PLACES— Public footpath running 
along bank of river. 

See Highway— R epairs. 

DEATH 

See CoNTBACT — Termination, Lunacy, 
and Stock Exchange. 

DEATHS (BIRTHS, MARRIAGES, AND) — 
Non-parochial registers — Certificates of 
recording clerk — Admi ssibility . 

See Evidence— Public Document. 

DEBENTURES— Company. 

See Company — Debentures. 

DEBT — Assignment. 

See Company and Chose in Action. 

— Interpleader — -Judgment for a debt'^-Goods 

of judgment debtor taken in ^Aecution 
and sold— Claim by assignee of the | 
debt of proceeds of sale. 

See County Oouet— I nterpleader. 

Melease — Cancdlaiioni — — (Jomtriwtion 


DEBT — continued. 

— Deduction of deUs from settled legacies-^ 
Advances by testator — Entries in testator's ledger 

— Release of debt — Continuing intention — 
I Appointment of debtor as executor. 

I A testator during his life made advances of 
1 98001 to his son-in-law M. In the testator’s 
ledger there was an entry with respect to M.’s 
debt in 1905 that 5000Z. had been given off the 
debt for an object arranged with M.’s wiigw^ffid, 
in June, 1909, there was a further entry, ‘‘ This 
debt- is absolutely cancelled from this date, viz., 
4800^. and interest. Edward Pink.” By fe 
will, made in March, 1 908, the tesl^ator appointed 
M. to be one of his exectptbrs and settled a sum 
I of 20,000Z. and one fourth of his 'lesidue upon 
M.’s wife and children and directed that if M.’s 
wife should die within seven years of his death, 
any sum due from M. should be absolutely 
extinguished, and that any loss sustained in 
respect of any indebtedness of M. should be 
credited as a loss to the trust legacy of 20,OO0Z. 
j and not as a loss to his residuary estate. Upon 
I a summons by the legal personal representatives 
of the testator to have it determined whether the 
debts were still due, Eve J. held that there was 
not sufficient evidence of an intention by the 
testator to make a gift, and even if there were 
such an intention or an imperfect gift, it was not 
perfected by the appointment of M. as executor, 
that the case did not come within Strong v. Bird 
(1874) L. R. 18 Eq. 315, and that the whole debt 
of 9800Z. was still due. i- 

M. and his wife appealed : — 

Held (varying the order of Eve J. [1912] 

1 Ch. 498), that as to 5000Z. the indebtedness 
continued, but as to 4800Z, it had been released 
by the testator, and the defect in M.’s title had 
been cured by his appointment as executor. 
The only debt therefore that could be enforced 
against him was that of 5000Z. In re Pink. 
Pink v . Pink - - C. A. [1912] 2 Ch. 628 ; 

81 L. J. (Ch.) 763 ; 107 L. T. 241; [1912] 
W. N. 204 ; 28 T. L. R. 526 ; 

66 S. J. 688 

— Will — Charge of legacies and debts on specific 

realty and personalty in foreign country 
— Mixed fund — Non-exoneration of 
residuary personalty. 

See Will— C harge. 

— YVill — Trust to pay debts out of mixed fund 

— Debt, whether barred against per- 
sonal but not against real estate. 

See Limitations, Statutes of — 

Charge. 

DEBTOR — Bank guarantee — Duty of bank to 
guarantor — Non-disclosure by bank to 
guarantor of suspicions cemcerning con- 
duct of debtor — Whether guarantor 
discharged. 

See Peincipal and Sueety. 

— Co-judgment debtors — Time given to one 

judgment debtor — Discharge of surety. 
See Peincipal and Sueety. 

DEBTS ^ Administration — Adjustment of 
'accounts between tenant for life and 
remainderman. 

See Administkat ION— A ccounts. 
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JDEBTS — eoiitbmed, 

“*• Company. 

See Co-MPAKY— Bebts. 

— Eight of principal to indemnity by surety 
against liability — Will — Construction. 
See Pbincipal and Sxjkety. 

BECLAEATIOF OF TEBST— Breach of trust— 

^ Appropriation of security by defaulting 

trustee to meet breach of trust — Irre- 
vocable declaration. 

• See Tbustee. 

» 

BEGLAEATORTt' JUDGMENT. 

jScs-vMikes — ^C oal Mines and Local 
Government — Eural District 
Council. 

BEBICATIOK— Highway. 

See Highway— D edication. 

DEED — Alteration — Interpretation — Word- 
struck out. 

Case stated by an umpire under s. 19 of 
the Arbitration Act, 1889. 

A. G. Duncan and H, Y. Pryce entered 
into a deed of partnership. Clause 13 of the 
deed provided that either partner might with- 
draw from the partnership after a certain time 
by giving notice to the other as therein pre- 
scribed. By clause 14, in that event the other 
partner might purchase the share of the out- 
going partner ‘ on giving notice as therein pre- 
scribed. By clause 15 the sum to be paid for 
the outgoing partner’s share was to be the net 
value thereof after providing for the debts 
and liabilities, to be ascertained in case of 
difference by valuation, and paid as therein 
mentioned. By clause 16 the sum to be paid 
for the share of an outgoing partner in the 
goodwiU of the business was, in the events 
which happened, “ a sum of money equal to 
the share of the outgoing partner in the net 
profits arising from the said business during 
the period of one and a half years immediately 
preceding such dissolution.” In this clause the 
word “ net ” was struck out and initialled by 
the partners. 

By clause 18 differences between the part- 
ners in regard to the construction of the deed 
were referred to arlfitration under the Arbi- 
tration Act, 1889. 

A. G. Duncan gave notice under clause 13 
to withdraw. The parties being unable to 
agree upon the amount to be paid to him, 
ai'bitrators and an umpire were duly ap- 
pointed- The question was whether the word 
“ profits ” in clause 16 meant net profits or 
gross receipts. « During the hearing before the 
arbitrators the following points were raised : — 

1 . With a view to explaining the meaning 
of the word “ profits,” as used in clause 16, 
counsel for A. G. Duncan asked him what was 
said, when the word “ net ” was struck out of 
the clause. The umpire rejected this question. 

2. Counsel for H. V. Pryce contended that 
the word “ profits ” must be construed# with- 
out reference to the word “ net ” and without 
regard to the fact that an alteration appeared 
on the face of the instrument. Counsel for 


DEED — continued'. 

A. G. Duncan contended that the fact of the 
alteration could be taken into consideration- 
: The umpire decided that the alteration appear- 
ing on the face of the instrument could 
properly be taken into consideration. 

A case being stated raising the questions 
whether these decisions were correct : — 

The Court (Eidley, Pickford, and Avory 
JJ.) held that the decision of the umpire on 
the first point was right, ^nd that his decision 
on the second point was wrong. In re Duncan 
AND Pryce - - Div. Ct. [1913] W. H. 117 

— Invalid execution — Acknowledgment. 

See Gift. 

— Reservation. 

See Mines. 

DEEDS — Title deeds — Mortgages — Priority. 

See Mortgage— Priority. 

BEFAMATION. 

Discovery y col. 174. 

Likely col. 174. 

Privilege.^ col. 175. 

not act ionable per se, col. 176. 

Diacovery. 

— Interrogatories — Publication to unknown 

persons. 

See Discovery — Interrogatories and 
Particulars. 

— Justification. 

See Particulars. 

Libel. 

Damages — PiiUication of story in ynagazine 
under plaintiffs name — Plaintiff not the ivriter 
of the story — Passing off. 

The pit., a writer of reputation, sued thedefts. 
for damages for publishing in their magazine 
under the plt.’s name a story of which he was not 
the writer. The pit. alleged that the story was 
of inferior quality, and being published as by 
him was damaging to his reputation. In 
summing up Darling J. directed the jury that 
if they came to the conclusion that anf one 
reading the story would think the pit. a mere 
commonplace scribbler, they could give him 
damages for libel, and, further, that on the claim 
for passing off, if they thought the facts proved 
and that damage must certainly ensue, though it 
was not capable of present proof, they could 
find for the pit. wuth damages. Eidge v. The 
“ English Illustrated Magazine,” Ld. 

Darling J. 29 T. L. it. 592 

— Severing damages — Joinder of defendants. 

See beloiL\ Privilege, 

Fair comment. 

In action for libel in which the deffc. 
pleads ft ’r comment, the judge, before leav- 
ing the qifestion of fair comment to the 
must be satisfied that the defamatory inferSow 
can reascjpably be drawn from the stated 
facts ; if it can, it is for the jury to say 
whether it ought to be drawn. The Homing 
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BEPAMATIOH (Lihdl)--~cmmmd. 

FxSeon Publiseikg Co., Ld. v. The Eacinq 
Pigeon Publishing Co., Ld. 

Scrutton J. 29 T. L. E. 389 

Innuendo. 

Newsj)aper li'ade p 2 iMiea>tio^^ — list of 
decrees in absence — Mrroneoris etiti'y — Imputa- 
tio7i of insolvency. 

In an action for libel brought by a tradesman 
in Scotland against^the proprietors of a trade 
Journal, known as StuIM Weekly Gazette^ the 
defenders admitted that in a certain issue of 
their journal the pursuer’s name had erroneously, 
appeared in the weekly list of persons against i 
whom decrees in absence had been obtained in j 
the small debts courts, the fact being that the I 
debt had been paid and the action dismissed. | 
This list was 'headed by a note explaining that I 
in no case did the publication of the decree I 
imply inability to pay on the part of any one ! 
named. The pursuer averred that the entr^’- 
falsely and calumniously represented that he was 
unable to pay his debts, and the Court approved 
an issue for the trial embodying this innuendo : — 

Held, that the entry, when read in connection | 
with the explanatory note, was incapable of 
bearing the defamatory meaning ascribed to it, 
and consequently that there was no question to 
go to the jury, and the issue ought to have been 
disfdlowed. 

Crahhe RoheHsoJi r. St^i'b'bs^ Ld. (1895) 
22 R. 860, and Hiuiter Co. v. Stiihls, Ld. 
(1903) 5 F. 920, considered. 

Interlocutor of the Second Division of the Ct. 
of Sess. in Scotland reversed - - Stubbs, Ld. 
V. Russell - - H. L. (Sc.) [1913] A. C. 386 ; 

82 L. J. P. C. 98 ; 108 L. T. 29 ; [1913] 
W. N. 102 ; 29 T. L. E. 409 

Privilege. 

Co‘ defendants — Malice- of one defendant — 
Printer — Ordinary course of business — Acts 
incidental to puklieqtion. 

The writer of a pamphlet employed a Rrm of 
printers to print it. This vTas a natural and 
proper means of publishing it. He then circu- 
lated the pamphlet among persons having with 
him a common interest in its contents. It con- 
tained statements defamatory of the pit. The 
writer was actuated by malice. The printers 
acted in the ordinary course of their business and 
without malice 

Held, that the privilege of the occasion 
extended to the printers, but that the malice of 
the Tvriter defeated the privilege both for the 
writer and for the printers, and that they were 
Joint tortfeasors and Jointly liable to pit. 
Smith r. Stehatfeild - Bankes J. [1913] 

3 K. B. 764 ; 82 L J. (K B.) 1237 ; 109 

L. T. 173 ; [1913] W. E. 263 ; 29 T. L. E. 

707 

Trade protection — Mutual society — Communi- 
cation to menibers not privileged -f Privilege 
founded on th-‘ general interest of society — Joint 
^^j^tn^^Several defendants — Farm of gfidgment. 

An unincorporated body called the London 
Association fpr Protection of Trade yas fbrmed 
in 184:2 for the purpose (inter alia) of making 
inquiries as to the commercial standing and 


DEFAMATION (Privilege) —continued. . c 

credit of traders, and consisted of such persons 
as might be elected members, no particular 
qualification for membership being required. 
The business of the association was carried on 
under the superintendence of an unpaid com- 
mittee of management. Members paid an annual 
subscription which entitled them to a certain 
number of inquiries free, and to a finther 
number for an additional payment. T4s!ffS)eia- 
tion had accumulated funds which by its rules 
had to be dealt with in furtherance of the ol^ects 
of the association and no part of which had e\er 
been divided among thejnemb^rs. 

A member of the^associati^ applied for 
information as to the commercial credit of the 
pit. CO. The secretary of the association applied 
to a third person for the information, who made , 
a report, for which he was paid a fee, containing 
untrue and defamatory statements of the pit. co. 
The secretary sent a report in substantially the 
same terms to the member. In respect of the 
secretary’s report the pit. co. brought an action 
for li!>el against the association, the secretary, 
and the third person : 

Held by Yaughan Williams and Hamilton 
L.JJ. (Bray J. dissenting), that the report was 
not published on a privileged occasion. 

Macintosh v. Bun [1908] A. 0. 390, followed. 

Waller v. Loch (1881) 7 Q. B. D. 619, dis- 
tinguished. 

Where there is single cause of action against 
several defts. arising from a Joiut tort, and the 
defts. sever their defences, the Jury have no power 
to sever the damages, and Judgment cannot 
be entered against the several defts, for different 
amounts. Greenlands, Ld. r. Wilmshurst 
AND THE London Association eor Protec- 
tion OF Trade - C. A. [1913] 3 K B. 507 ; 

109 L. T. 487 ; 29 T. L. E. 685 

Words not actionable per se. 

Malicious falsehoods — Special damage — Loss 
of husiness — Evidence — Pleading. 

In an action for damage to a business caused 
by malicious falsehoods, where the words are not 
defamatory nor actionable per se, the pit. must 
prove actual loss of customers to whom the words 
were spoken, and cannot as a rule give evidence 
of a general decline of bijsiness. 

Quaere whether on proof of actual loss the 
j Jury might award damages in excess of such 
I actual loss, by way of punishment or example. 

Patelife v. Evans [1892] 2 Q. B. 524, applied. 
Leetham V. Rank - - C. A. 57 3. J. Ill 

DEFENDANTS- Joinder. 

See Parties. 

DELAY — Building contract — Arbitration danse 
— ^Architect — Disqualification — Collu- 
sion — Improper delay in issuing certifi- 
cate. 

See AEBiTEATiON—Building Contract. 

— Nullity — Void marriage — Bigamy — Decree 

nisi — Delay in applying for decree 
absolute. 

^ See Divorce — Discretion. 

— Sale of land. 

See Vendor and Purchaser. 
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BELIYSEY — Gift of chattels — Void deed — 

• Acknowledgment — Voluntary gift — 
Knowledge of donor — Delivery of deed 
by donor — RedeiiTery — Passing of 
property. 

See Gift. 

BEMISE. 

L-Vxdlord akd Tenant— L ease. 

BEMTOEAGE- -S'lip — CLarterparty — Period of 
^ , demu^Tcge jiori specified — Detention of 

• ship beyond a reasonable time — 
Damage!!, -y " 

See S^iPPXNq.'*t ' 

BEHTIST — Vfiregisf-ered person — Kame or title 
of deotht — Description implying that person in 
I'pgisfcred — Dehtists Ad^ 1S78 (41 ej* 42 Tict. 
^•.‘33), ,<?. 3. 

The appellant, who w’as in the employment 
of a county council, was medically examined by , 
the council’s medical oincer, and received from I 
him a document in which it was stated that, as 
his t^eth were found to be defective, he should 
see a registered dentist, and that it would be 
necessary for him to obtain and forward to the 
medical officer a certificate that his teeth were 
in a satisfactory condition. At the foot of the 
document were the words ‘‘ Ple.ase shew this 
form to the dentist, as onh" the cerrificate of a 
registered dentist can be accepted.” The 

appellant went- to the re.spondent, who practised 
dentistry, but who was neither a registered 
dentist nor a legally qualified medical prac- 
titioner, in the belief that he was a registered 
dentist, and had his teeth examined. The 

appellant handed him the above document, 
telling him that he required a certificate by a 
registered dentist. The respondent read the 
document and said that he had given hundreds 
of such certificates to the. Post Office, and that 
he would give the appellant the certificate 
required, when he returned on a subsequent day 
to have his teeth finished. The appellant did 
not return and no such certificate was given. 
The respondent did not at any time in writing 
or orally use the -words “dentist ” or “registered 
demist ” or state that he -was a person specially 
qualified to practise dentistry ; — 

JSeld^ that the respeadent had taken or used 
a description implying that he was registered 
under the Dentists Act, 1878, contrary to s. 3 of 
that Act, and had therefore rendered himself 
liable to a penalty. Robertson 4’. Hawkins 
B iv. Ct. [1913] i K. B. 57 ; 82 L. J. (K. B.) 

97 ; 23 Goz, C. 0. 239 ; 107 L. T. 795 ; 

77 J. P.63 ; 29T.L.R.82 

“ BEPAETMEM! ” — Income tax — Head office of 
‘^department.” 

See Revenue— I ncome TQ.x—-OJice. 

mmmAm. 

See Workmen’s Compensation — 
Bependants. 

BEPOSIT — Company — Charge to secure future 
advances — Creation of charge — Charge 
by deposit — Registration. 

Company— C harge. 


DEPOSIT — ctjkti/ifeed. 

— Tramway company — Landowner — Compen- 

sation — Statutory obligation. 

See Tram tv AY. 

BEPOSITIOHS. 

See Grimixal Law — E vidence. 

BEEBYSHIEE (EXCLUSIVE OF SOUTH 
BEEBYSEIEE; BISTEICT EULES— 
Coal mines. 

See Hines — C oal liines, 

BEEELICT — Ship — Salvage — Towage — - Aban- 
doned vessel — Oiiaiifum meruit — Con- 
ditions substituting salvage fur towage. 
See Shipping — Salvage. 

BESEETIOK — Practice — Appeal from justices — 
S.^cond summons — Res judicata — Wife’s 
costs. 

See Divorce— B esertion. 

— Workmen’s compensation — Dependants. 

See Workmen’s Compensation — 
Bependants. 

DESIG'N — Infringement — Pattern for set of type 
— Matrices for easting — Sale intlie United Ming-' 
donifor shipment to India — Doing anything laith 
a rieiD to enoMe the iMgn to he applied-^ 
Patent < and Designs Aet^ 1907 (7 Edw. 7, c. 29), 
s. 00. 

The Patents and Designs Act, 1907, s. 60 
provides : “ (1.) During the existence of copy- 
right in any desi.gn it shall not be lawful for any 
person («) for the purposes of sale to apply or 
cause to be applied to any article in any class of 
goods in which the design is registered the 
design or any fraudulent or obvious imitation 
thereof, except with the licence or written con- 
sent of the registered proprietor, or to do any- 
thing w’ith a view to enable the design to be so 
applied.” 

The pits, were proprietors of a design regis- 
tered in respect of a set of tj-pe metal letters, 
the claim being for the pattern. The defts. 
were manufacturers of matrices or moulds in 
which types are cast, and had recently sold and 
delivered to the India Office in London matrices 
for casting type for purposes of sale in India 
in accordance with the pits.’ registered design. 
It was admitted that the matrices were intended 
for shipment to Madras, and that the design 
would not be applied to any type in the United 
Kingdom : — 

Held, that, although the copyright in the 
design afforded the pits, no protection in India, 
still the acts of the defts. in this country were 
in contravention of the concluding words of 
s. 60, siib-s. 1 («). John H addon & Co. v. 
R. P. Bannbrman & Son - Warrington J. 
[1912] 2 Ch. 602 ; 81 L. J. (Gli.) 766 ; 29 
B. P. C. 611 ; [1912] W. H. 193 ; 56 S. J. 

750 

Infriif^^ement — Xorelty — Amendment of 
defence hy alleging want of authorship — Amend- 
ment disallowed — Rectification of registerl^^ 
hiHsdictwn of Lancaster Palatine Court — 
Designs hSid not to be novel — Designs if valid 
held not to have been, infringed/ — Action dismissed 
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DESICxlf — continued, ® 

luitfi costs — Patents a7id Designs Act^ 1907, s$. 48, 

49, 52, 73, 78. 

Bsitish insulated and Hblsby Cables, 
Ld. i\ London Electkic Wire Co. and 
S3IITHS, Ld. Stewart Smith V.-C. of the County 
Palatine of Lancaster - SO E. P. C. 620 

Waoit of novelty — Motion to expunge — De- 
sig7i expunged. 

In re CooK AND Bernheimbr Co.’s Eegis- 
TBRED Lesion -** Joyce J. 30 E. P. C. 407 

r 

DETEESCIKABLE LIFE IFTEEEST ^ Will- 
Construction. 

See Will. 

DETIHUE—Fixtm'es, 

See Fixtures. 

DEYASTAVIT— Executor. 

See Limitations, Statutes of— 
Devastavit. 

DEVISE — Will — Construction. 

See Will. 

DIEECTOE — Company. 

See Company — Director, and Company 
— Winding-up— 'Contrihntories, List 
• of. 

DISCHAKGE. 

See Bankruptcy— Discharge. 

— Bank guarantee — Duty of bank to guarantor 

— Ffon-disclosure by bank to guarantor 
of suspicions concerning conduct of 
debtor — Whether guarantor discharged. 
See Principal and Surety. 

— Surety — Co- judgment debtors — Time given to 

one judgment debtor. 

See Principal and Surety. 

BISCLAIMEE — Legacy — Right to retract — Trust 
legacy — Stcccessive life interests — Refusal by first 
life tenant to receive iyicome — Payment to second 
life tenant — Death of second life tenaid — Right 
of first life tenant to retract refusal gmad future 
income. 

Trustees accepted and held a trust legacy in 
trust for the pit. for life and after her death for 
her son for life and after his death for the 
residuary legatees, but the pit., being annoyed at 
the terms of the will, refused to receive the 
income, and with her consent it was paid to her 
son. 

On the death of her son eight years later the 
pit. retracted her refusal quoad future income. 

The residuary legatees took the view that the 
plt.’s refusal amounted to a disclaimer of her 
interest in the legacy and could not be 
retracted — 

Reid,, that the plt.’s refusal to receive the trust 
income could not be treated on the looting of 
disclaimer of a legacy, and that, as Either the 
nor residuary legatees had changed their 
position on the faith of that refusal, it could be 
retracted quoad future income. • 

Semble, Kotwithstanding the passages in 
Sheppard’s Touchstone, 7th ed., p. 452, an 


DI SCLAIMBE — continued. 


actual disclaimer, until acted upon, may 
retracted. In re Young. Fraser r. Young 
Swinfen Eady J. [1913] 1 Ch. 272 ; 
82 L. J. (Ch.) 171 ; 108 L. T. 292 ; 
[1913] W. H. 19 ; 29 T. L. E. 224 ; 

57 S. J. 26 


DISCOVEEY. 


Bankruptcy. See Bankruptc^i|[p> 
Co -defendants, col. 180. 

Documents, Affidavit of, col. 180, 
Documents, hspection^of, col. 181. 
Doeifments, Pri^uction ofi^col. 181. 
Interrogatories, col. 182 


Bankruptcy. 
See Bankruptcy. 


Co-Defendants. 

Rights to he adjusted betioeeti the parties — - 
R. 8. C., Order XXXI., rr. 12, 14. 

The pit. claimed as assignee of the deft. J. to 
be entitled to an aliquot part of certain commis- 
sion which he alleged was due from the defts. 
B. & Co. to the deft. J. B. & Co. by their defence 
alleged that the pit. had no right at all, inas- 
much as they had a claim against J. for damages 
for misrepresentation which they were entitled 
to set off against any claim by him for commis- 
sion. They did not, however,*^ put in any 
counter-claim : — 

I Held by Cozens-Hardy M.E. and Kennedy 
L.J. (Swinfen Eady L.J. dissenting), that B. k 
Co. were not entitled to an order for discovery 
against J. 

Shaw V. Smith (1886) 18 Q. B. D. 193, 
applied. 

Decision of Warrington J. affirmed. Biechal 
17. Birch, Crisp & Co. C. A. [1913] 2 Ch. 876 ; 

82 L. J. (Ch.) 442 ; 109 L. T. 275 ; 

[1918] W. N. 197 

Documents, Affidavit of. 

Purther affidavit — R. S. €., Order XXXI* 
rr. 12, 19a. 

British Association of Class Bottle 
Manufacturers, Ld. rf-NETTLEFOLD 

H. L. (E.) [1912J A. C. 708 ; 81 L. J. 

(K. B.) 1126 ; 107 L. T. 529 ; [ 1912] 
W. E. 212 

Person of wisoutid mind — Rext Friend — 
Affidavit of documents — R. S. C., Order XXXL^ 
rr. 12, 29. 

The next friend of a person of unsound mind 
cannot be ordered to file an ai^davit of docu- 
ments under Order xzxi,, r. 12. 

Dyke V. Stephens (1885) 30 Ch. D. 189 
applied. 

Rigginson v. Rail (1879) 10 Ch. D. 235, not 
followed. 

In an action by a person of unsound mind by 
a next friend an order was made under Order 
xxxi.JIr. 12, that the person of unsound mind by 
his next friend “and such next friend *’ should 
file an affidavit of documents, and the next 
friend filed an affidavit accordingly, and the 
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BI^COVERY CBocuments, Affidavit of) — contd. 
defft. then applied for a farther and better 
affidavit ; — 

HeIC that, the order having been made 
without jurisdiction, the Court could refuse the 
application -without tirst setting aside the order. 
Pink r. J. A. Shakwood & Co.. Ld. 

Eve J. ri913] 2 Ch. 286 : 82 L. J. (Ch.) 542 ; 

1084^T.1017 ; [1913] W. H. 211 ; 57 S. J. 663 

Tmd'e marh — Pas,'i'ng off — Practice — 
“ Typical ” ordcr,^ and invoices disclosed hy 
plai^lijfs — Order made for further and better 
a.fhdavit of docurief^its — Appeal dismissed. 

In an acrion for passing off the, pits, alleged 
that for a great number <n years they had con- 
tinuously and extensively used, and still used, 
certain trade marks. In their affidavit of docu- 
'Hieiits they exhibited three orders and three copy 
invoices for goods of their special brand contain- 
ing one or other uf their said trade marks, and 
they deposed that timy had in their possession 
numerous orders and copy invoices similar to 
those produced. The deft, refused to accept this 
as a sufficient affidavit of documents, and asked 
for inspection of all the orders and copy invoices 
on which the pits, proposed to rely. The pits, 
refused to give inspection. The deft, accordingly 
applied to the Court for an order directing the 
pits, to file a further and better affidavit of 
documents. The vacation judge, confirming the 
Master, made the order asked for. The pits, 
appealed to the C. A.; — 

JSeld^ that the pits, had acted unreasonably 
in refusing inspection ; that the order made was 
right ; and that the appeal must be dismissed 
with costs. Andeew (John Henry) & Co., Ld. 
i\ Kuehnrich - . C. A. 29 E. P. C. 698 

Bocuments, Inspection of. 

Sliipplny — Collision — Praotice — Value of 
sunlien liyhtskip — Inspection of oumeo’s' boohs — 
P. S. C. ', Order XXXL, :r. 18 (1). 

The Pacuare - C. A. [1912] P. 179; 

81 L. J. (P.) 143 ; 12 Asp. Mar. Law Gas. 

222; [1912] W. N. 189 

Bocuments, Production of. 

PHvilege — Pocuments coming into existence 
after litigatmi in contemplation for the pur- 
pose of furnishing soliogtor with evidence and 
information to enable him to conduct defence — 
Order XXXI. ^r. 19A (2.). 

In an affidavit of documents on behalf of the 
defts. in an action of negligence privilege was 
claimed for certain documents in a schedule to 
the affidavit on the ground that “ they came 
into existence and were made after this litigation 
was in contemplation and in view of such 
litigation for th% purpose of obtaining for and 
furnishing to the solicitor of the defendant 
company evidence and information as to the 
evidence wffiich could be obtained and otherwise 
for the use of the said solicitor to enable him to 
conduct the defence in this action and to advise 
the defendants.” 

A judge at chambers, after inspecting the 
documents under the provisions of Order iwsxi., 
r. 19 a (2), made an order by which some of the 
documents were protected and others were 
ordered to be disclosed, the dividing line being 


BISCOTEEY (Bocufeeuts, Production of) — eotd, 
drawn at the date on which the pits, first 
preferred their claim against the defts. : — 

Held, first, that the judge at chambers and 
the Court of Appeal were entitled under Order 
XXXI., r. 19 a (2.), to inspect the documents for 
the purpose of deciding on the validity of the 
claim of privilege, as no particular formula of 
words in the affidavit could be conclusive against 
evidence furnished by the documents themselves ; 
and, secondly, after inspectifig the documents, 
that protection hadheen appropriately claimed 
for them by the affidavit and that the dividing 
line drawn by the judge in chambers was in- 
appropriate in the particular case. 

It is not necessary that the affidavit should 
state that the information was obtained solely ” 
or “ merely ” or ‘‘ primarily ” for the solicitor, if 
it was obtained for the solicitor in the sense of 
being procured as materials upon which profes- 
sional advice should be taken in proceedings 
pending, or threatened, or anticipated. Bir- 
MINGHAir AND MIDLAND MOTOR OMNIBUS CO., 
Ld. %\ London and Horth Western Ry, Co. 

C. A. [1913] 3 K. B. 860 ; 109 L. T. 64 ; 

67 S. J. 752 

— Production as between co-defendants — R. S. C., 
Order xxxi., rr. 12, 14. 

See above, Co-defendants. 

Secret process — Action to restrain former 
servants of plaintiffs f)'oni divulging — Order for 
discovery — Claim of privilege for recipe for 
secret process — Order made for production and 
limited order for inspection — Appeal by plaintiff s 
— Appeal disviissed. 

Eeddawat & Co., Ld, i\ Flynn and Others, 

C.A. 30 R. P. C. 16 

Interrogatories. 

Pefamation, 

Libel — Co7ifents of document in possession of 
defendaiifs employers. 

Appeal from Bucknill J. at chambers. 

The pit. claimed damages for a libel alleged 
to have been published of him, at a time -when he 
was a candidate at a by-election for Parliament, 
by the deft., who was the secretary of a trade 
union called the Dock, Wharf, Riverside and 
General Workers’ Union of Great Britain ^nd 
Ireland. The alleged libel related to a strike of 
the men employed by a tramway co. of -which the 
pit. was managing director. The defence was a 
denial of the printing and publication of the 
alleged libel, fair comment, and justification. 

The deft, filed an affidavit of documents -which 
contained the folio-wing paragraph ; “ The docu- 
ments set forth in the second schedule hereto 
relating to the matters in question in this action 
are in the possession, custody and power of the 
Dock, Wharf, Riverside and General Workers’ 
Union of Great Britain and Ireland, of which J 
am general secretary, and I have no property 
in or powe?r to produce the same, as they belong 
to the said anion.” 

The pit. applied for leave to administer 
deft, the following interrogatory : “What are the^ 
contents the documents specified in the 
schedule to your affidavit of documents sworn 
herein on the 24th day' of October, 1912? 
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BISCOYEET (Interrogatories!*) — continued, 
E&ibit copies of the said documents to the 
answer to this interrogatory.” The Master 
refused leave for this interrogatory to be ad- 
ministered, and Bucknill J. affirmed his decision. 

The pit. appealed. 

The Court (Farwell L.J. and Kennedy L.J.) 
dismissed the appeal. 

Farwell L.J . said that the application was a 
novel one. The deft, was secretary of a trade 
union ; he was therefore in the same position as 
a servant. It was of course hopeless for the pit. 
to try and obtain production of these documents, 
because they did not belong to anii were not in 
the possession of the deft., but belonged to his 
employers. The pit. therefore sought by means 
of this interrogatory to compel the deft, to supply 
him with copies of the documents ; but it was 
well established that a sei’vant could not be 
ordered to make copies of documents in the 
possession of his master. Where production of a 
document could not be obtained, because the 
document was in the joint possession of the deft, 
and another person who was not a party to the 
action, the Courts had held that the deft, could 
be compelled to exhibit a copy of the document 
to an interrogatory, because *it was within his 
power to do so (see Hadley v. Me Bony all (1872) 
L. B. 7 Ch. 312, and Eattenbury v. Munro (1910) 
403 L. T. 560), but that was very different from 
ordering a servant to make copies of documents 
which belonged to his master. 

Appeal dismissed. Balfoub f. Tillbtt 
C. A. [19181 W. K. 70 ; 29 T. I. B. 332 ; 

57 S. J. 367 

Libel — Kewspa^e7‘ — Fair comment’— Fair and 
accurate 7'ejport of proceedings of a public meeting 
— Intej'rogatorles to 'prove malice — Law of Libel 
Anie^idment Act, 1888 (51 52 Viet, o. 04), s, 4. 

The pit. claimed damages for an alleged 
libel contained in the defts.’ newspaper. The 
defts. pleads (1) fair comment ; and (2) that 
the alleged libel formed part of a fair and 
accurate report of a public meeting within the 
meaning of s. 4 of the Law of Libel Amend- 
ment Act, 1888 ; and that the matter pub- 
lished was of public concern and fox the public 
benefit, and the newspaper was a newspaper 
within the above section, 

She pit. did not deliver a reply alleging 
express malice. He sought to interrogate the 
defts. as to whether they had been requested 
to attend the said meeting, and whether they 
had received remuneration for reporting the 
proceedings. The interrogatories were con- 
sistent with the pit. having in fact no informa- 
tion on which to found his interrogatories. 

Bailhache J. at chambers, affirming the 
Master, refused to allow the interrogatories : — 

Held, that, although the interrogatories | 
were not necessarily inadmissible, the Court 
would not interfere with the discretion of the 
judge at chambers. Dawsok v. Dovee and 
County Chboniole, Lb. - - I C. A. 108 

L. T.481; 29 T. I. E.373 

— Particulars of justification — Facts on , 
which defendant relies in ^support of 
justification. 

See Paeticulaes. 


DISCOVEEY (Interrogatories) — continued, „ 

Slander-— Publication to unlmoimt 2 )e}'sontt^ 

In an action for slander, imputing immoral 
conduct to the pit., a married woman, the 
statement of claim Sieged publication to one 
named person, and publication also during 
three specified years to various other persons 
unnamed. The pit. sought to administer to 
the deft, interrogatories asking whether the 
deft, had in any of the three yearsi^^S^ered 
the words complained of or words to the same 
effect to any persons, other than the pgrson 
named, and the names of the other persons, 
if any : — * 

Held, that the interrogatories were inad- 
missible. 

Russell V. Stubbs, Ld. (1908) 52 Sol. Jo. 
580, and [1913] 2 K. B. 200, note, discussed 
and distinguished. Baeham Loed Hunt- 
ENGFIELD - - 0. A. [1913] 2 KB. 193 ; 

82 L. J. (K. B.) 753 ; lOS T. 703 

Patent, 

Actinn for imfringement — Apjdicaiion by 
plavitiffs for leave to deliver interrogatories — 
Leave to deliver certain interrogatories given by 
judge — A 2 ) 2 wal i7i respect of some of these intei'-' 
■rogatories — Ajjpeal allowed. 

Aotiengesellschapt Fi/E Anilin Fabei- 
KATION IN BEELIN AND THE MEESEY 

Chemical Woeks, Ld. v. Levinstein, Ld. 

C. A. 30 E. P. 0. 401 

• 

Action for i/ifri7igeme7it — A 2 pUcation for 
finther aoid better ajtswers to mierrogato 7 jes — 
Applicatuni for leave to deliver further inter- 
rogatories — ' catio7is fused — Befeyida7its not 
compelled to disclose the process under which they 
wei'e iD07'Hng — Infeywogatory not i/i accordance 
with the teryns of the speolfioation of the p^teyit 
sued oyi, 

ACTIENGESELLSCHAPT FtlE Anilin Fabei- 
KATION IN BeELIN V, LEVINSTEIN, LD. 

Warrington J. 30 E. P. G. 073 

Belevayicy. 

Justification of rnatters of fact — Plea of fair 
eonwient as to esepressions of oyyinioyi — Trading 
company — Im 2 mtatioyis of iyisolvmcy and mis- 
manageyyyent — Blscoveyp — Pymducfion of docu- 
yyients — Balance sheets-^ Boohs of aocoyinfs and 
ledgers — Banh boohs — Practice — i?. S. C, (Ir.), 
Order XXXI. ^ 7W. 13—15. 

In an action of slander brought by a 
limited co. trading on the co-operative system 
and registered as a friendly society, the deft, 
pleaded, inter alia, the truth in their ordinary 
sense of the words spoken, so far as they were 
allegations of fact, and fair comment as re- 
i gards expressions of opinion. The defamatory 
matter was contained in a speech delivered by 
the deft., and the only allegations of fact 
in it were statements of the assets and liabili- 
ties of the society on the expiration of three 
several years. Under an order for discovery 
the society’s secretary and manager made an 
affidavit, the schedule to which disclosed the 
balance sheets for these years, and also the 
society’s ledgers, books of account, and bank 
books, claiming no privil^e. In accordance 
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lOllSCOYEEY (Interrogatories) — continued, 
with notice by the deft, the society produced 
the balance sheets for his inspection, but 
declined to produce the remaining scheduled 
documents. The balance sheets agreed with 
the figures quoted by the deft, in his speech. 
On the society admitting on the order the 
truth of the figures quoted by the deft, and 
of t^ balance sheets, the C. A,, affirming the 
order^i'f Boyd J., declined to order the pro- 
duction of the society’s books. 

■Jient Coal Concehious v. Diiguid [1910] 
A.'G. 452, distinguished. Irish Agricultueal 
Wholesale Society a?. McGowan 

C. A.*(Ir.) [19X3] 2 I. E. 313 

Viulue Prefecenec. 

Pdllway aiul Cuniil Commimon — JRaiiwag — 
Pa7'tleularii — Ihdue prefereitce. 

The applicants alleged an undue preference 
by the clefts, of the tovrn of G. The clefts, 
denied that there was any undue preference. 
They said that if the I'ates from G. were lower, 
it was owing to the existence of water competi- 
tion at G .. and they further said that the rates 
charged were necessary in the interests of the 
public. On an application by the applicants for 
particulars and discovery, and for leave to 
administer interrogatories inquiring whether 
traders in G. had not from time to time, before 
the application, sent goods over the defts.’ lines, 
and whether the rates charged to them wxu’e not 
the rates now complained of : — 

Held, that an order should be made for 
particulars of public interest and the discovery 
of communications and complaints in regard to 
the rates, but that an order for inteiTOgatories 
should not be made, until the applicants gave 
specific instances of the undue preference of 
which they complained. Clayton & Shuttle- 
WOETH, Ld. and Others t. Great Central 
By. and Others - Bail, and Can. Com. 

29 T. L. E. Ill 

BISEASE. 

See Workmen's Compensation. 

BISEASES OE KMll!!LKLS~-^Tu'berciilosis Oi'der 
of Feb. 13, Wl$—jBo(ird of Agrieultiire and 
Fisheries Oinler - • - 11 L. G. E. Orders, 42 

BISOBEBIEHCE—Order of Court— Absence of 
personal service — Disobedient person 
going out of jurisdiction — Writ of 
sequestration. 

See Contempt op Court. 

BISPBTE — Nat^pnal Insurance Act, 1911, ss. 14, 
67 — Euie of approved society that only 
a certificate of a panel doctor will be 
accepted — Ultra vires. 

See Insurance (National) — Ap- 
proved Society. 

BISOTAimCATION — Building contract — 
Arbitration . clause — Architect — 
Collusion — Improper delay in issuing 
certificate. 

See Arbitration— Building Contract. 


I BIsaifABlFlCATIOH— 

: — Building contract — Arbitration clause — 
i Engineer — Dispute involving examina- 

I tif-n of engineer — Staying proceedings. 

I See Arbitration— Building Contract. 

i — Justices — Bias. 

I See J USTICES— Bis qualification. 

— Parliament — Contract with the Secretary of 

State for India in Council — Contract 
for the public service. 

See Parliament. 

1 BISTEESS — Summary jurisdiction — Fine — De- 
I fault of sufficient distress — Imprison- 

) ment — Licensing (Consolidation) Act, 

I 1910. ■ 

i See Justices— Criminal Law. 

! Taa^es — Taa: charged upon premises — Income 
\ fax under Sched, A — C'oods <f a stranger upon 
i the premises — Instrument of Trade — Taxes 
I Management Act., ISSO (43 4‘ Hct. e. 19), s. S6. 

I Appeal from the Greenwich county court, 
i In this action the pit. claimed damages for 
I the wrongful distress of her piano. The sum 
of 11. 11 5. was due for income tax under 
Sched. A. of the Income Tax Act, 1842, and 
for inhabited house duty, in respect of the house 
occupied by the husband of the pit. He refusH. 
to pay those taxes upon demand by the collector 
of taxes, and the clefts., as agents for the collector, 
distrained upon the house and there seized a 
piano which was the property of the pit., and was 
used by her for the purpose of giving music 
lessons. The piano was sold under the distress 
and the balance of the proceeds, after satisfying 
the amount due for taxes and costs, was paid to 
the pit. 

The county court judge gave judgment in 
favour of the defts. 

The pit. appealed with leave. 

The G. A. held that the Law of Distress 
Amendment Act, 1888, did not apply to a distress 
for taxes ; that incoine tax under Sched. A. of 
the Income Tax Act, 1842, and inhabited house 
duty were taxes charged upon the premises, and 
t hat, therefore, following Juson v. Pixon 
(1813) 1 M. & S. 601, a distress for those 
taxes could be levied upon the goods of a third 
person upon the premises ; that there wfs no 
privilege from distress for taxes in respect of an 
instrument of trade ; and that accordingly the 
(listress ^was justified under s. 86 of the Taxes 
Management Act, 1880. Appeal dismissed. 
JMacgregoe V. Clamp & Son. - Biv. Ct. 

[1913] W. N. 342 ; 80 T. I. E. 128 ; 

58 S. J. 1S9 

— Tithe rent-charge — Recovery — Distress or 

receiver — Owner in occupation of part 
only of the lauds. 

See Tithe Rent-charge. 

BISTXTEBANCE — Ferry from vill to villor point 
t J point — Change of circumstances. 

Sde Ferry. 

BISBSEB . BBEIAB GBOIJHBS ^ ACT, 1884, 
ss. 3, 6. 

See Burial Ground, 
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DITCH — Agricultural ditcl? — Sewage farm — 
Nuisance — Discharge of sewage on 
prirate land — Smell — Injunction — 
Damages. 

See Local GoVEENMEiTT — Drainage. 
DIVIDED PARISHES AND POOR DAW 
AMENDMENT ACT, 1876. 

See PooE Law — Settlement. 

DIVIDEND — Apportionment. 

See Appoktionment. 

m 

— Income tax — Deductions from dividends before 

tax imposed bj statute. 

See Revenue — Income Tax. 

— Shares in company — Tenant for life and 

remainderman — Reserve fund — Bonus 
dividend. 

See Will — Capital and Income. 

DIVIDENDS — Tenant for life and remainder- 
man — Preference shares — Death of life 
tenant — Future dividends— Apportion- 
ment. 

See Settled Land. 

DIVORCE. 

Access^ col. 187. 

Child. above, Access. 

Collusion^ col. 188. 

♦ Condonation col. 188. 

Contempt of Court. See below, 

Hearing in Camera. 

Cost 8^ col. 189. 

Damages. See below, Pleading. 

Delay. See below, Discretion. 

Desertion^ col. 190. 

Discretion^ col. 190. 

Domicil^ col. 191. 

Dvidence^ col. 192. 

Foreign Judgment. See Foeeig-n 
Judgment. 

Hearing in Camera^ col. 193. 

Injunction. See below, Maintenance. 
Jttrisdiction, col. 194. 

^ Jury, col. 194. 

Maintenance, col. 194, 

Nullity, col. 196. 

Pleading, col. 196. 

Destitution of Conjugal Rights, col. 197. 
Separation Deed, col. 198. 

Settlement, col. 200. 

Trial, col. 200. 

Access. 

Right of access of dirorced mother — Age of 
ehild'^Discretion of Court — Mother^ lixing in 
adultery. 

^^.^--.^Ithough the former rule that a guilty 
^^other who has been divorced by her husband 
cannot be allowed access to the ^hild of the 
marriage against the husband’s wish is no longer 
law, the Court has a discretion to permit 


DIVORCE (Access) — continued, ^ 

such access. Where the child was a boy'tdght 
years of age, about to be sent to school; and the 
mother was living in adultery with the co- 
respondent, the Court refused to order that she 
should be allowed access. 

Decision of Sir Samuel Evans, P., reversed. 

Starh V. Starh [1910] P. 190, distinguished. 
Clakke V. Clarke and Lindsay 

C. A. 5%sSrj. 644 

Child. 

See above, Access. 

Collusion.® 

Petition-l-Deoree. ^ ^ 

Collusion is an improper act done, or an 
improper refraining from doing an act, for a 
dishonest purpose. 

Where a wife (petitioner), who had obtained 
a decree of judicial separation on the ground of 
desertion with permanent alimony at the rate of 
160L a year, informed her husband’s brother, 
through whom it was paid, that the allowance 
was insufficient for the support of herself and 
her daughter, and was thereupon informed by 
him that, if she would institute proceedings for 
divorce, the necessary information for which 
would be supplied, her husband wmuld pay her a 
sum of 300L down on the filing of the petition, 
another 300Z. on the decree being made absolute, 
and 500?. a year by way of permanent mainten- 
ance in lieu of 160?. a year theretofore paid as 
permanent alimony, the CourV held that there 
was in the circumstances no misconduct on the 
part of the petitioner in consenting to these 
proposals, and pronounced a decree nisi accord- 
ingly. 

Churchward v. Churchioard and Holliday 
(The Queen's Proctor intervening') [1895] P. 7, 
distinguished. Scott v. Scott - Bucknill I. 

[1913] P. 52 ; 82 D. J. (P.) 39 ; 108 L. T. 49 ; 

29 T. D. R. 52 ; 57 S. I. 227 

Condonation. 

Cross- 2 J&titions hy loife and husband — 
Husband's admission of adultery in evidence — 
Condonation by wife not pleaded, but raised 
during the hearing — Notice of condonation by 
court — Question as to whether jury should gixe 
finding — Matrimonial Causes Act, 1857 (20 ^'21 
Viet. c. 85), ss. 29, 30. M. 

A wife and husband presented cross-petitions 
for dissolution of their marriage. During the 
hearing before the jury the husband admitted 
adultery, but alleged that it had been subse- 
quently condoned by the wife. There was no 
allegation of condonation on the pleadings, and 
the wife denied in evidence that she had con- 
doned her husband’s adultery. It was contended 
by counsel for the husband tlrflt the Coui’t was 
bound to take notice of condonation even if not 
pleaded, and, if thought advisable, could seek a 
jury’s assistance : — 

Held, that where condonation had not been 
pleaded, the Court would take upon itself the 
responsibility of deciding whether it existed. 
Moo^beugger V. Moosbeuggee ; Moos- 
BEUGGER X. Moosbeuggee and Martin 
Evans P. 109 L. T. 192 ; 29 T. L. R. 715 
See below Discretion. 
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BIVOBCE — cojitbmed. 

« 

• Contempt of Court. 

See below. Hearing in Camera. 

t, 

Costs. 

J/tf rri ed wo m a a — Pmotl ce — $Se pa nite estate 
— Mestmuit on aiLtleipation — Intervention — 
Renpondent — “ Oppimte party " — Matrimonial 
Caui^e^i^let, 1857 ..20 0* 21 Tuff. r. 85), .v. 28— 
Married Women Propertp Act, 1803 (56 A 57 
Viet, e., 63 ), X. 2 — Matrimonial Caaswa Act, 1007 
(7 A}hi\, 7, c. 12), 3. 

A wife, having^ presented a petition for 
dissolution of carriage ion the ground of 
cruelty and adultery, in her particulars alleged 
. that the adultery had been committed with 
*11. E. An order was made on Oct. 10, 1911, 
giving II- E. leave to intervene and directing 
her to file an answer within fourteen days. 
The intervener filed an answer, and at the 
trial the jury found that there had been no 
misconduct between her and the respondent, 
and the petitioner was ordered to pay her 
costs. Under her marriage settlement the 
petitioner was entitled to the income of realty 
for her life without power of anticipation. 
The intervener issued a summons for the ap- 
pointment of a receiver of the life estate. 
Immediately after the conclusion of the first 
proceedings the petitioner presented a second 
petition for dissolution of marriage. This was . 
undefended, and a decree nisi was pronounced" 
on July 9, 1912. On July 22 an order was 
made by the Pres, that the trustees of the peti- 
tioner’s settlement should, notwithstanding the 
restraint on anticipation, pay half her income 
to the intervener from the date of the sum- 
mons up to decree absolute, towards satis- 
faction of her costs. On Mar. 18, 1913, the 
summons was ordered to stand over until the 
decree nisi had been made absolute. The 
petitioner appealed and the intervener gave 
cross-notice of appeal : — 

Bold, that the intervener was an “ opposite 
party ” within s. 2 of the Married Women’s 
Property Act, 1893 ; that the discretionary 
power of the Court was not exhausted by the 
order of July 22, 1912 ; that the property 
which the Court could deal with under s. *2 
was the whole property ^hich was subject to 
the restraint on anticipation, and not merely 
the portion of the property which for the 
time being was effectively restrained from 
anticipation, that was to say, during cover- 
ture ; and that the matter must be remitted 
to the Pres, to be dealt with according to his 
discretion. Studley v. Studley 

C. A. [1913] P. 119 : 82 L. J. (P.) G5 ; 108 L. T. 

657 ; [1913] W. H. 114 ; 57 S. J. 425 

Wife'i^ sosts — Husband's petitioii — Answer 
malting eotmter-okarges and cliiiming relief — 
Ord>eT for security for wifts costs — Ron- 
com pi lance — Attach m ent. 

JOHES r. Jokes - Bargrave Deane J. 

[1912] P. 295 ; 82 L. J. (P.) 16 ; 29 T. L. E. 

22 57 S. J.dL0 

^ Damages, i 

See belo.v, Pleading. 4 \.hp J 


DIT0ECE-ca7^i/«?/^r{. 

Delay. * 

See below, Discretion. 

! Desertion. 

A ppeal from justices — Sii m m a nj J u risdlction 
(Married Women) Act, 1895 (58 c)* 59 Ylct. e. 39) 
— Second summons — Res judicata — Wife's costs. 

A wife, who was married in 1908, left her 
husband on Feb. 20. 1910, after which they never 
cohabited. In April, 1910, a summons which had 
been taken out by the wife in March, on the 
ground that her husband had deserted her on 
Feb. 20, 1910, was dismissed. 

A fortnight after the dismissal of that sum- 
mons, the husband’s solicitor received a letter 
from the wife's then solicitors, making accusations 
again.st the husband in reference to matters prior 
to the separation (which were said to have been 
since discovered by the wife), and asking whether 
the husband would agree to make arrangements 
for his wife’s support, and hinting at proceedings 
in the Divorce Court. The husband’s solicitor 
answered, in effect, that, in consequence of the 
statements made, lie was not prepared to enter 
into any arrangement. 

No proceedings were taken in the Divorce 
Court, and no further step was taken until Oct. 8, 
1912, when a second summons at the instance of . 
the wife w'as issued, the ground of complaint 
being alleged ^desertion by the husband, but 
without specifying a date. 

This second summons came before a bench of 
nine justices in another town, and they, on 
Oct. li, 1912, after overruling an objection that 
the matter was res judicata, and after refusing 
an application for an adjournment to call rebut- 
ting evidence, found the cause of complaint 
proved, and ordered the husband to pay 1 0 a\ for 
the maintenance of his wife, together with a sum 
for costs : — 

Held, on appeal, that the order was wrong 
and must be rescinded ; that the objection which 
the justices had overruled was good ; that the 
matter was res judicata ; that there was neither 
in fact nor in law any desertion of the wife by 
the husband ; and upon the question of costs, 
that the wife must bear her own, both in the Div. 

Ct. and in the Court below. Blackledge t\ 
Blackledge Div. Ct. [1913] P. 9 ; 82 L. J. (P!) 

. 13 ; 23 Cox, C. C. 230 ; 107 L. T. 720 ; 77 

J. P. 427 ; 29 T. L. E. 120 ; 57 S. J. 159 

Discretion. 

Adultery of petitioner — petition — 

Decree nisi — Interrenfion and plea by King's 
Proctor — Material facts — Withholding or 
suppressing — Petltiotier's answer to plea — Fresh 
allegation in regard to respondent — Powers and 
practice of the Court. 

Brooke v. Brooke (The King’s Proctor 
SHEWING Cause) Evans P. [1912] P. 136, 205 ; 

81 L. J. (P.) 76, 147, 21 ; 106 L. T. 766 ; 107 
L. T. 202 ; 28 T. I. E. 314, 577 ; 

• 56 s. J. 

Adultery of petitioner — Wife^s suit — Duc7’e- 
tional bar — ^ndonation — Decree — Matri m oni a I 
Carnes Act, 1857 (20 21 Viet, c, 85), s. 31. 


O.C.D. 
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DIVOBCE (Biscretioa) — eoj^tnued. 

• Circumstances in which the Court will exercise 
its discretion in favour of a guilty petitioner 
considered. Coverdale Coveedale 

30 T. L. E. 20 

Former hy tvJfe — Cruelty and adultery 
proved — llu.<bandls petition — Discretion of Court 
— Decree 7iisi — 3/atrimo?iial Causes Act^ 1857 
(20 cf 21 Viet. c. 85), .s. 31. 

WOLTERECK l\ WOLTEEECX AIS^D WAIiTERS 

Evans P. [19i2] P. 201 ; 81 L. J. (P.) 145 ; 

107 I. T. 27 ; [1912] W.N. 208 ; 28 T. L. E. 

232 ; 56 S. J. 706 

KuUity — Void marriage — Bigamy — Decree 
nisi — Delay in applying for decree absolute. 

A decree nisi can be made absolute notwith- 
standing a long delay, when the delay is 
explained, and especially in a case where, if 
the petition were dismissed, the petitioner 
would, as of right, be entitled to a decree on filing 
a fresh petition on the same ground and on 
proving the same facts, and would also, in due 
course, be entitled to have the decree made 
absolute. Geant (falsely called Gianketti) 
r. Giannetti - Evans P. [1913] P. 137 ; 

82 t. J, (P.) Ill ; 108 I. T. 1037 ; 

[1913] W. N. 202 ; 29 TJL. E. 

654 ; 57 S. J. 774 

^ .Undefended petition hy ^vlfe — Delay in com- 
me^mng proceedings — Motlre for presenting 
petition — Befusal of decree — Discretion — Appeal 
— Matrimonial Causes Act^ 1857 (20 4’* 21 Viet, 
0 . 85), s, 31. 

Where there has been a great delay in 
instituting proceedings for a divorce, the motWe 
for commencing the suit may be taken into con- 
sideration when deciding whether there has been 
unreasonable delay in presenting the petition 
within s. 31 of the Matrimonial Causes Act, 1857 
(20 & 21 Viet. c. 85) ; and where the judge in the 
exercise of his discretion under that section has 
refused to grant a divorce on the ground of 
unreasonable delay, the Court of Appeal will not 
interfere, unless he has decided the case on some 
wrong principle of law. Pears r. Pears C. A. 

107 L. T. 506 ; 28 T. L. E. 668 ; 56 S. J. 720 

Wife's petitio7i — Adultery of gyetitioner — 
Decree. 

^ On a wife’s petition for divorce, the Court, 
b&ng satisfied that but for the husband’s gross 
misconduct she would not have committed 
adultery, exercised its discretion by granting 
her a decree nisi notwithstanding her adultery. 
Clelaistd r. Cleland. Cleland v. Cleland 
AKD McLeod - - - 30 T. L. E. 169 

Withholding of ^mterlal facts — Practice — 
Mmband's petition — Decree nisi — King's 
Proctor"' s intervention — Exercise of discretmi. 

Circumstances in which the Court will 
exercise its discretion by refusing to rescind a 
decree nisi on the ground that material facts 
have been withheld from the knowledge of the 
Court. Barrett v, Barrett and VAircHAN— 
The King’s Proctor shewing Cause 

Evans P^. 30 T. L. E. 63 

BomiciL 

Foreign domicil if husbanC • — Separate 
ionioil of tuife-^furisdiation — Decree^ 


BIVOSCE (Domicil) — contmued. 

The rule or theory of law that the dom^il of 
the husband governs the jurisdiction in suits for 
dissolution of marjiage, as distinguished from 
other matrimonial suits, may be departed from 
in proper circumstances. 

Where a husband or the parents of a husband 
domiciled abroad has or have obtained a decree 
of nullity in the Court of his foreign domicil, 
and the wife, whose domicil was in ^Sfigland, 
is thus debarred from obtaining relief in the 
foreign Court, she may be treated as having a 
domicil of her own sufficient to give the Eliglish 
Court jurisdiction to entertain a suit by her for 
dissolution of the mariiage. 

The dicta of Lord Gorell ifT Ogden v, Ogden 
(pthejneise Philip) [1908] P. 46, at pp. 82, 83, 
adopted. 

Stathatos v. SMhatos [1913] P. 46, approved. 
DE Montaigu r. DE MoNTAiGU - Evans P. 

[1918] P. 154 ; 109 L. T. 79 ; 29 T. L. B. 664 ; 

67 S. J. 703 

Jurisdiction — Domicil of wife — Decree. 

A woman, domiciled in England at the time 
of her marriage with a foreigner, may — after he 
has debarred her from claiming any relief in the 
Courts of his foreign domicil by obtaining there 
a decree of nullity — petition the Court of her 
own domicil, to which she has reverted, and may 
obtain a decree here dissolving her marriage. 

In proper circumstances, the Court here 
ought to assume jurisdiction in the wife’s suit 
for dissolution of marriage, by treating her as 
having a domicil of her own sufficient to support 
such a suit. 

The dicta of Lord Gorell in Ogden v. Ogden 
(otherwise Philip) [1908] P. 46, at pp. 82, 83, 
adopted. Stathatos r. Stathatos 

Bargrave Deane J. [1913] P. 46 ; 82 L. J. (P.) 

34 ; 57 S. J. 114 

Evidence. 

Foreign marriage — Practice — Former peti- 
tion and decree of restitution of conjugal rights 
— Formal proof of marriage in that suit — 
sequent petitio7i for dissolution — No fresh proof 
of marriage required. 

The proof of a marriage in a suit for restitu- 
tion of conjugal rights is sufficient, without 
further proof, in a subsequent divorce suit 
between the same parties, unless the validity of 
the marriage is put in fSsue. Cowley r. Cowley 
Evans P. [1918] P. 169 ; 82 I. J. (P.) 120 ; 

109 L. T. 48 ; 29 T. L. E. 690 

Incestuous adultery — Proof of 'relationship. 

Per Bargrave Deane J.: In a suit by a 
wife for divorce on the ground of her husband’s 
incestuous adultery with her sister, a certifi- 
cate of birth to prove the relationship should, 
as a rule, be produced. GReEN v. Green 

Bargrave Deane J. 29 T. L. E. 367 

Nullity of marriage — Marriage after banns— 
Parties 7iever resident in par’ish where eere^mmy 
fooh place or where banns were published — 
Husband's petition — Allegation that ^narriage 
was null a7id roid'^InadwissihiUty of evidence 
in support of petition — Marriage Jef, 1823 
(ffQeo. 4, c. 76), ss. 22, 26. 

By a petition for nullity of marriage a 
husband alleged that his marriage was null 
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BIVOE0E (Evidence) — confuimd, 
and^g-oid on the ground that neither he nor 
Ms wife had lived in the parish where the 
banns were published previous to the cere- 
mony : — 

Eeld^ that no evidence could be given in 
regard to the matter owing to the provisions 
of s. 26 of the Marriage Act, 1823. Bodman 
Bobmax (othehwisb Perey) 

Barp'rave Beane J. 108 L. T. 383 ; 29 T. L. E. 

348 ; 57 S. J. 359 

Petition Inj husband — •Jewish marriage — 
Cerfljitafe of marriage by secreta ry of synagogue 
only — Kecessity for signature of registrar — 
Births and Deaths Reghfndion Act, 1836(6 7 

inZ/. 4, 86), .^.030, 31. 

Where the certificate of marriage in a Jewish 
.’ synagogue had been signed by the secretary in 
tiiat capacity alone, though he was also certified 
as registrar, it was 

I/eid that he should have signed as secretary 
and registrar. Prager r. Praoer and 
Goobisox - Bargrave Beane J. 108 L. T. 734 ; 

29 T. L, E. 556 

Foreign Judgment. 

— Court in British India—Decree for divorce 
and damages against co-respondent — j 
Co-respondent domiciled and resident | 
in England — Action by petitioner to I 
recover upon the decree for damages, j 
Foreign Judgment. 

Hearing in Camera. 

Xullity^ — Hearing hi camera — PuMicafion 
of proceedings after decree — Contempt of Court 
— Committal — Appeal — Competency — Criminal 
cause or matter — Matrimonial Causes Act^ 1857 
(20 ^*21 Viet, c, 85), ss. 2, 6, 22, 46 — Judicature 
Act, 1873 (36 37 Viet. c. 66), 47. 

The Probate, Divorce and Admiralty Division 
has no power, either with or without the consent 
of the parties, to hear a nullity suit or other 
matrimonial suit in camera in the interest of 
public decency. 

Barnett v. Barnett (1839) 29 L. J. (P. & M.) 28, 
and H. (falsely called C.') v. C. (1859) 29 L. J. 
(P. & M.) 29 ; 1 Sw'. & Tr. 605, followed and 
approved. 

A.y. a. (1875) L. E. 3 P. & M. 230, overruled. 

D. V. D. [1903] P. 141^ considered. 

Per Viscount Haldane L.C, : The general rule 
as to publicity must yield to the paramount duty 
of the Court to secure that justice is done ; and 
it is open to a party in a matrimonial suit, upon 
proof that justice cannot be done otherwise, to 
apply for a hearing in camera, and even for the 
prohibition of subsequent publication of the pro- 
ceedings, in exceptional cases. 

Per Earl Loreb-2Srn : In cases wrhere it is shewm 
that the administration of justice w'ould he 
rendered impracticable by the presence of the 
public, as for example where a party would be 
reasonably deterred by publicity from seeking 
relief at the hands of the Court, an order for 
hearing a matrimonial suit in camera may be 
lawfully made. Subject to the above limitations 
rules may be made under the MatrimoSiai 
Causes Act, 1857, to regulate the hearing of 
causes in camera. 


J BIVOECE (Hearing m Camera)— 
j An order w’as made at the instance of tlm 
j petitioner in a nullity suit, w^hich was practically 
j undefended, for the hearing of the cause in 
! camera. After a decree nisi had been pronounced 
I the petitioner, through her solicitor, obtained a 
[ transcript of the official shorthand writer’s notes 
i of the proceedings at the hearing of the cause 
I and sent copies of this transcript to certain 
! persons in defence of her reputation. 

I Cpon a motion by the. respondent to commit 
for contempt of Court the petitioner and her 
solicitor for publishing copies of this transcript 
in contravention of the order directing that the 
cause should be heard in camera, Bargrave 
Deane J. found thal the petitioner and her 
solicitor w'ere guilty of a contempt of Court and 
ordered them to pay the costs of the motion, and 
i an appeal from this order was dismissed as 
j incompetent ; — 

j Held, (1) that the order to hear in camera 
was made without jurisdiction ; (2) that the 
order, assuming that there was jurisdiction to 
make it, did not prevent the subsequent publica- 
tion of the proceedings : (3) that the order to 
pay costs was not a judgment in a “criminal 
cause or matter ” within s. 47 of the Judicature 
Act, 1873, and that an appeal W’ould lie from it. 

I Decision of the C. A. [1912] P. 241, reversed. 
Scott r. Scott - H. L. (E.) [1913] A. C. 417 ; 

82 L. J. (P.) 74 ; 109 L. X. 1 ; [1913] W. N. ^ 
145 ; 29 T. L. E. 520 ; 57 S. J. 498 

Eridencetalien in camera. 

In cross-suits for divorce, the case for the 
wife having been opened in public, and the wife, 
on being called as a witness, finding it almost 
impo.ssible to give her evidence by reason of the 
presence of people in Court, the President 
directed this part of the case to be heard in 
camera. 

Scott V. Scott [1913] A. 0. 417, distinguished. 
Moosbrugger r. Moosbrugger - Evans P. 

29 T. L. E. 658 

Injunction. 

See below', Maintenance. 

Jurisdiction. 

See above, Domicil and Hearing in 
Camera. ^ 

Jury. 

— Discharge. 

See below, Trial. 

Maintenance, 

Decree nisi — Petition for permanent main- 
tenance of petitioner and allowance for children 
— Jyiguiry and report — Motion to confirm report 
— Matrimonial Causes Act, 1907 (7 Bdw. 7, e, 12), 
s. 1, subs. 2 — Decree not yet made absolute — 
Order nunc pro tunc. 

The Court has powder, under s. 1 of the 
Matrimonial Causes Act, 1907, before a decree 
nisi for dissolution of marriage has been made 
absolute, to confirm the report of the regist^Tv^ 
recommending maintenance for the wife, and to 
order the huskand to pay, after the decree shal 
have been made absolute, the amount of main- 
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BIVOECE (MaintenaBce) — omtimed. 
timance by monthly or weekly sums. Oaveh- 
DisK t\ Cavendish - Evans P. [1918] P. 

183 ; 82 L. J. (P.) 112 ; 108 L. T. 1089 ; 

29 T. I. R. 653 ; 57 S. J. 741 

Injunction — No suMstbig order — Practice. 

The Court, upon a petition for permanent 
maintenance, and before any specific sum has 
been made payable by a subsisting order, has 
no power to grant an injunction, at the in- 
stance of a wife, Restraining her husband from 
dealing with his property which may ulti- 
mately be affected undef- a petition for per- 
manent maintenance ; and the same principle 
applies to an application for permanent ali- 
mony. 

Newton v. Newton (1886) 11 P. D. 11, 

. explained and followed. 

Noddies v. NoaJtes and Hill (1877) 4 P. D. 
60, discussed. Buemester v. Bxjrmester 

Evans P. [1913] P. 76 ; 82 L. J. (P.) 54; 

108 I. T. 272 ; 29 T. L. R. 323 ; 

57 S. J. 392 

Nnllitg suit — Cross-claims for relief— Decree 
— Allowance for de facto wife — Matrimonial 
Causes Act^ 1907 (7 Ddw. 7, c. 12), s. 1. 

The Matrimonial Causes Act, 1907, gives the 
Court power, in the exercise of its discretion in 
each particular case, to order the de facto 
^ husband to make an allowance to the de facto 
wife, after a decree of nullity of marriage, and, 
where security can be given, to order the whole 
or any part of such allowance to be secured. 

Gullan r. Gitllan (oTHERtvisE Goodwin) 
Evans P. [1913] P. 160 ; 82 L. J. (P.) 118 ; 

109 L. T. Ill 

Nullity of marriage — ^MlushaiuVs'''' petition 
— Bigamy of “ wife ” — “ Marriage ” declared 
mill 'and void — Application hy respondent for 
maintenance — 3latrimomal Causes Acf 1907 
(7 Bdw. 7, c. 12), 1. 

A petitioner obtained a decree for nullity 
of marriage on the ground that at the time of 
the ceremony the respondent had a husband 
still living. An application was made that he 
should be ordered to pay maintenance to the 
respondent. 

The contention of the petitioner, who op- 
posed the application, was that the Matri- 
ihonial Causes Act, 1907, under which it was 
made, did not apply to marriages that were 
void ab initio 

Held, that the Court had power to order 
maintenance. E am say v. Eamsay (otherwise 
Beer) - - Bargrave Deane J. 108 L. T. 382 

Mestltution of conjugal rights— Petition hy 
wife- — Refusal of compliance hy hushand — 
Periodical payments hy hushand — For joint 
lives'^ or for life ofioife'' — Discretion of CouH 
— Matrimonial Causes Act, 1884 (47 48 Viet, 

c. 68), .9, 2. 

By s. 2 o£ the Matrimonial Causes Act, 1884, 
it is enacted : ‘‘ From and after the passing of 
this Act a decree for restitutio* of conjugal 
^-* 2 !fghts shall not be enforced by a7;tacbment, but 
where the application is by the wife, the Court 
may, at the time of making sucl^ decree, or at 
any time afterwards, order that in the event of 


DI V ORCE (Maintenance)— 
srich decree not being complied with withiji'any 
time in that behalf limited by the Court, the 
respondent shall make to the petitioner such 
periodical payments as may be jast, and such 
order may be enforced in the same manner as an 
order for alimony in a suit for judicial separation. 
The Court may, if it shall think fit, order that 
the husband shall, to the satisfaction of the 
Court, secure to the wife such periodj^al pay- 
ments, and for that purpose may refer it to any 
one of the conveyancing counsel of the Court to 
settle and approve of a proper deed or instoment 
to be executed by all necessary parties.” *’ 

A wife, aged forjy-two*^' having obtained a 
decree for restitution^ff conjugaikrights petitioned 
for periodical payments to be secured to her by 
the respondent. The registrar by his report; 
submitted that the husband, who was seventy-' 
seven years of age, should be ordered to secure 
periodical payments at the rate of 60^. per annum 
‘‘ during their joint lives.” . 

On a motion to vary the report to the effect 
that the periodical payments should be secured 
to the wife for her life 

Held, that the Court had a discretion as to 
the duration of time for the payments, and that, 
having regard to the respective ages of the 
parties, the report should be varied as prayed. 
Cltjtterbuck: r. Clutterbuck 

Bargrave Deans J. 108 I. T. 573 ; f 1913] 

W. N. 132 ; 29 T. L. R. 480 ; 67 S. J. 463 

Nullity. 

— Delay. 

See above, Discretion. 

— Hearing in camera. 

See above, Hearing in Camera. 

Wilful and i^orsistent refusal to alloto marital 
intercourse — Decree. 

Wilful and persistent refusal to allow any 
marital intercourse is a sufficient ground for a 
decree of nullity of marriage. 

Where, upon a petition for nullity of marriage 
presented by the husband in good faith, it 
appeared that the consummation of the marriage 
had been prevented, after repeated attempts on 
his part, by the wilful, determined, steadfast 
refusal of the wife, and the refusal was * 
threatened to be, or likely to be, persisted in, the 
Court (Sir Samuel Evans, President) held that 
this constituted a valid and sufficient ground for 
annulling the marriage. Dickson v. Dickson 
(OTHERWISE Phillips). Evans B. [1913] 

P. 198 ; 82 h. J, (P.) 121 (sub nom, D. v. 

D.) ; 109 L. T. 408 ; 29 T. I. R. 766 ; 58 

S. J. 32 

Pleading^^ 

General charges of adultery and cruelty — 
Particulars of charges served upon respondent — 
Allegation of eonmunicating venereal disease — 
Necessity to plead— Practice. 

Where a petitioner relies upon a charge of 
wilfully communicating a venereal disease, it 
should be specifically pleaded in the petition. 

V. F. (1907) 23 T. L, E. 364, distinguished. 
Walker t’. Walker- - Bargrave Deane J. 

107 L. T. 665 ; 57 S. J. 175 
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DIVpECE (Pleading) — cotdimied, 

petition — Bigamy wltJt adultery 
Speeijie plea of higamy — - General charge of 
adultery — Matrimonial Causcii AcL 1857 (20 4’’ 21 
Tict. c, 85); s. 27. 

Where a case of bigamy is specifically 
pleaded, adultery the same woman ought 
to be specifically pleaded, in order to entitle the 
petitioner to relief for bigamy with adultery, 
and a general charge of adultery with divers 
women will not suffice for this purpose. 
Sparb-ow i\ Sparrow - Bargrave Deane J. 

30 T. I. B. 47 

Wife's petitr^n for jMicial separation — 
Ansicer hy husband aUegtng adultery and claim- 
• ing damages. 

, A husband, in answer to iiis wife’s peti- 
tion for judicial separation, which he resists 
on the ground of her adultery, may claim 
damages against the alleged adulterer. A 
separate petition is not necessary. 

An answer in this form having been re- 
jected in the Divorce Eegistry, the judge in 
chambers, upon an ex parte application, 
directed the same to be accepted and fi.Ied 
as originally tendered. 27. tJ. N. 

Evans P. [1913] P. 75 ; 82 L. J. (P.) 56 ; 108 
L. T. 271 : 29 T. L. B. 321 ; 57 S. J. 343 

petition for ?'€sfitittio?i of conjugal 
•rights — Afiswer alleging icife's adultery — Iteply 
alleging hiishand'o adulter y — Par delictum — 
Com pensaiio cr i m i n i s — Irrele m n ce — Striking 
out. 

In answer to a wife’s petition for restitu- 
tion of conjugal rights a husband alleged that 
the wife had committed adultery, but he asked 
for no relief. The wife replied denying her 
adultery, and alleging that the husband him- 
self had been guilty of that offence : — 

Held by Bargrave Deane J. and by the 
0. A., that having regard 'to the statutory 
changes effected by the Matrimonial Causes 
Acts, 1857 and 1884, the decision in Searer v. 
Seaver (1846) 2 Sw. & Tr. 665 (Appendix II.), 
that where both husband and wife had com- 
mitted adultery, and neither could therefore 
obtain a divorce a mensa et thoro from the 
other, yet the wife was entitled to a decree for 
restitution, no longer •applied to English 
divorce law. 

Held, therefore that the wife’s recrimina- 
tion of adultery was irrelevant and must be 
struck out from her reply. 

Decision of Bargrave Deane J. (1912) 107 
L. T. 721, affirmed. 

The view expressed in Bussell v. Btissell 
[1895] P. 315, f<iiiowed. 

Seaver v. Seaver, supra, overruled. 
Brooking-Phillips V . Brooking-Phillips 

C. A. [1913] P. 80 ; 82 L. J. (P.) 57 ; 108 L. T, 
397 ; [1913] W. H. 54 ; 29 T, L. E. 288 

Bestitution of Conjugal Bights. 

— Periodical payments. ^ 

See above, Maintenance. 

Petition for restitution of conjugal rights — 


iDIVOBCB (Bestitut^n of Conjugal Bights) — 
j continued. * 

Divorce Buies — Written demand by solicitor for 
cohabitation and the restitution of coni u gal rights 
\ — Practice. 

i With reference to petitions for restitution 
of conjugal rights, Divorce Euie 175 runs : 
i “ The affidavit fi.ied with the petition, as re- 
; quired by rale 2, shall further state sufficient 
: facts to satisfy one of the registrars that 
; a written demand for cohabitation and 
* restitution of conjugal rights has been 
i made by the petitioner upon the party to 
i be cited, and that, after a reasonable oppor- 
i tunity for compliance therewith, such cohabi- 
' tation and restitution of conjugal rights have 
I been withheld.” 

i . The written demand ” in accordance with 
the above rule should be conciliatory in tone 
: and devoid of any threat ; the spirit and not 
; the letter of the rule should be observed. 

: NeUAIAXX V. ITEUMANlSr 

Bargrave Deane J. 108 D. T. 48 ; 29 T. L. B. 

213 ; 67 S. X. 228 

j petition for conjttgal rights — Previous 

A>rder obtained from inagisirate on account of 
I husband's desertion — Mon-cohabitation clause — 

I Whole order subsequently discbarged on wife's 
, application — Summary Jurisdictkm (^Married ^ 
j Womeii) Act, 1895 (58 f 59 Viet. c. 39), ss. 3, 7 
; — Decree for restitution granted. 

: In 1904 a wife, who had been deserted by 

I her husband, obtained a summary order for 
' maintenance. The usual non-cohabitation 
; clause was inserted in the order, but without 
I the knowledge or approval of the applicant, 
j In 1912 the entire order was discharged 
I upon the wife’s application. Subsequently she 
I petitioned in the High Court for restitution 
I of conjugal rights. 

The Court granted her a decree for resti- 
tution. Niland V. ETilaxd 

Evans P. 108 L. T. 50 ; 57 S. X. 248 

Tr</e’.s petition — Petitioner guiltij of physical 
violence, hut not of cruelty. 

In a suit by a wife for restitution of conjugal 
rights the husband alleged that the petitioner 
drank to excess, and, further, that she had been 
guilty of cruelty towards him. The jury foiiM 
— (1) that the petitioner had been guilty of 
i physical violence to the respondent, but not of 
cruelty ; (2) that the petitioner drank to ex- 
cess ; (3) that it was not unsafe at the time the 
respondent left the petitioner for the parties to 
j live together. 

i Held, that a decree of restitution of conjugal 
j rights should be refused. Butlaot) r. B utland 
; Bargrave Beane X. 29 T. L. B. 729 

See above, Maintenance ; Pleading ; 
and below, Separation Deed. 

Separation Deed. 

Covenant mt to sue for restitution of oonju^g}^ 
rights — Bankruptcy of husband — Arrears of ^ 
alJotoaiice under deed proved for by wife — Dis- 
charge — Bffett — Petition for restitution of con- 
jugal rights — Decree. 
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DITOBCE (Separation J>ee<f) — coitimied. 

A husband and wife separated by deed. 
Both covenanted not to sue the other of them 
for restitution of conjugal rights, and the husband 
covenanted to pay an annuity to the wife. A 
receiving order was made against the husband, 
which was discharged later after his estate 
had paid a dividend. The wife had proved and 
received a dividend on the capital value of her 
annuity under the deed. Subsequently the wife 
presented a petition for restitution : — 

Meld^ that the annuaj; sum payable to the 
wife under the separation deed being provable 
in the husband's bankruptcy, but no action being 
maintainable against the husband, after he has 
obtained his discharge, under his covenant to 
pay the allowance specified in the deed, the deed 
was no bar to the proceedings for restitution of 
conjugal rights subsequently instituted by the 
wife. McQuibak v, MoQuiban - Evans P. 

[1913] P. 208 ; 109 L. T. 412 ; 29 T. L. E. Y66 

Matrimoriial offences subsequent to deed. 

A separation deed whereby husband and wife 
agree not to institute proceedings in respect of 
past matrimonial offences, and containing an 
express condonation of such offences, being valid, 
the clauses in such deed must be interpreted 
according to the ordinary rules of construction. 

A husband and wife entered into a deed of 
separation, whereby (inter alia) they expressly 
and mutually agreed that any matrimonial 
offences which might have been committed by 
either of them before the execution of the deed 
were thereby condoned ; but, by a subsequent 
clause, it was agreed (inter alia) that if the mar- 
riage should he dissolved or the parties should 
be j udicially separated by reason of any miscon- 
duct occurring after the date of the deed, then 
all the covenants and provisions contained in the 
deed should become void. 

The husband had been guilty of cruelty and 
adultery before the date of the deed, and it was 
proved that he had been guilty of adultery after 
the date of the deed : — 

Held^ that although it was doubtful whether 
the subsequent adultery revived, either by virtue 
of or apart from the deed, the offences which by 
the deed had been expressly condoned, yet, inas- 
ssLUch as the subsequent adultery of the husband 
would entitle the wife to a judicial separation, 
and, thereupon, the covenants in the deed, in- 
cluding the condonation clause, would become 
void, and she might then in a subsequent pro- 
ceeding obtain a dissolution of marriage, the 
Court would not put her to such a circuitous 
mode of obtaining relief as would thereby be 
involved, but would at once grant a decree nisi 
dissolving the marriage. 

Bowling v. Bowling [1898] P. 228, doubted 
but followed. Boitbnb Bourne - Evans P. 

[1913] P. 164 ; 82 I. J. (P.) 117 ; 

108 L. T. 1039 ; 29 T. Ii. E. 667 

^ JPetitioTi by wife — Besertion md adultery of 
nmband — Deed 7io bar to charge of desertion — 
Beeree grarded. 

A husband and wife separatee? under a deed. 
After four months the former ceased to make 
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BIVOECE (Separation 'B%^^)---co7itmued. 
payments under the deed. The wife suhseq^fently 
petitioned for a divorce on the ground of the 
husband’s desertion and adultery : — 

JSeld, that the deed of separation did not 
prevent the petitioner relying upon the charge 
of desertion. Hussey v. Hussey - Evans P 
109 L. T, 192 ; 29 T. I. E. 673 

Settlement. 

Covenant to settle after-acquired property — 
Decree nisi— Property, whether i?aught 
by covenant. ^ 

See Settlement. 

Petition for—Wife\s intere^ under will with- 
out 'power of anficlpatum — Second mnrriaqe 
afUr presentation of petition — Jurisdiction 
Itis pendens — Porfeiture on alienation of interefd 
—Effect of order for settle w e 7it— 3Iatrimonlal 
Causes Act, 1857 (20 A 21 Viet. c. 85), 45 

— Matrimonial Causes Act, 1859 (22 S' 23 Viet 
c. 61), s. 5. V ^ • 

Loraine t\ Loraine and Murphy 

C. A. [1912] P. 222 ; 82 L. J. (P.) 29 ; 

[1912] W. K. 204 

Variation of — Ah power of appointment In 
fawur of petitionei'^s future wife and children of 
future marriage— Interest of child of dissolved 
marriage. 

Where, under a marriage which had been dis- 
solved, no power had been given, by the terms of 
the marriage settlement, to the innocent party if 
survivor to appoint a portion of the settled fund 
in favour of a future spouse and the children by 
any future marriage, the Court, in varying such 
a settlement, may, although issue of the dis- 
solved marriage survive, give power to make 
such an appointment, and in the lifetime of the 
guilty party, to an extent, having clue regard to 
the facts, not detrimental to the interests of 
such issue. Atkins r. Atkins and Urquhart 
Evans P. [1913] P. 211 ; 109 L. T. 640 

Trial. 

Petition by husband — Answer's by respondetit 
a'nd co-respondent— Cause set down for hearing 
before judge and special jury ^Intimation by 
solicitor for respondent and co-i'espondent that 'no 
defence would be offered to petition — Application 
for discharge of jury ^Refusal— Practice. 

Before a juiy can be discharged, it is necessary 
that all parties should express their consent. 
Jones Jones and Boose jones - Evans P. 

108 L. T. 1038 

BOCES Harbour — Sunhen vessel — Obstruction to 
navigation of Mersey— Eight of Mersey Boohs 
Board to destroy vessel — Cmditlon precedent — 
Mersey Books Acts, 1874 (Sf i* 38 Viet. C. x.vx.\ 
s. 11, and 1889 (52 cf 53 Viet. c. exl.'), s. 29. 

Sect. 11 of the Mersey Docks Act, as 
pended by s. 29 of the Mersey Docks and 
Harbour Board Act, 1889, enables the Mersey 
Docks and Harbour Board to raise, destroy 
or remove any wrecks of vessels or any vessels 
^By dock or elsewhere 
within the port of Liverpool which are, ‘'in 
the judgment of the marine surveyor .... 
of the Board .... such judgment being re- 
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DOGES — emtbmed. 

corde^in writing signed by Mm and deposited 
with the secretary of the Board/* an obstruc- 
tion to safe and convenient navigation : — 

Held, that it is not a condition precedent 
to the exercise by the Board of their statutory 
power to raise, destroy, or remove a sunken 
or stranded vessel, that the judgment of the 
marine surveyor that the vessel is an obstruc- 
tion to safe navigation should drst have been 
recorded in writing and deposited with the 
secretary of the Board. It is sufficient to 
cnablei the Board to exercise their powers 
that the marine surveyor honestly comes to the 
conclusion that the vessel^ must be raised, 
destroyed, or removed, and that, within a 
reasonable time after the forming of his judg- 
ment to that effect, he puts it in writing and 
deposits it with the secretary of the Board. 
JoxES V. Meesey Docks and Haeboue Boaed 

ScruttOE J. 18 Com. Gas. 163 : 108 L. T. 722 ; 

29 T. L. B. 468 

Preferential n<jM to occtqjy Ijerth — Wronyfid 
action of other nhijJ In oecnpylng herth — Bamagea. 

A shipping co. had by agreement with a 
dock co. a preferential right to occupy a 
certain berth on Wednesday and Saturday in 
each week and were to use no other berth in 
the particular port. The berth was at a 
wharf which was in a half natural, half artifi- 
cial channel of which the dock co. were lessees 
from the Crown. The agreement, inter alia, 
provided that in the event of any accident 
beyond the control of the dock co. causing loss 
or delay to the shipping co. the latter’s remedy 
was to be the right to use some other berth and 
that the dock co. should not be liable to make 
good or pay compensation for any such loss 
or delay. On Saturday, Oct. 28, 1911, when 
the shipping co.’s steamer^, the Portia, arrived, 
the particular berth where she should have 
gone was occupied by a Dutch co.’s steamer 
which had proceeded to and remained at that 
berth against the orders of the dock co. By 
reason of shortness of water the Dutch steamer 
could not be .removed to allow the Portia to 
occupy the berth. The Portia, by the direc- 
tions of the dock co., went into an inner dock 
and was detained there several days owing to 
shortness of water, and in consequence she 
lost a complete round vtyage. Some of her 
cargo was shut out, but was taken on by 
the next steamer of the line. The shipping 
CO. sued the dock co. for damages for the 
delay caused to the Portia, and dock co. 
sued the Dutch co. to recover any damages 
they might be called upon to pay to the 
sMpping CO. : — 

Held, (1.) that the dock co. were liable 
dn damages to the bhipping co., inasmuch as by 
the agreement the dock co. had contracted to 
use^ and had not in fact used, their best en- 
deavours to ensure that the shipping co. should 
have the use of the berth on the particular 
day, and, further, that the wrongful occupa- 
tion of the berth by the Dutch steamer was 
not an accident beyond the control of the 
dock CO.’* within the meaning of the expr^- 
sion in the agreement, as they had not done 
their utmost 'to prevent the Dutch steamer 


DOCKS — continued, * f 

occupying the berth ; (2.) that the Dutch co.,^ 
having committed a trespass, were liable to 
the dock co. in damages, but as the Portia did 
not go into the inner dock on the orders of the 
Dutch co.’s captain, that co. was not liable in 
respect of the whole of the detention of the 
Portia; and (3.) that the Dutch co. were 
not liable to the dock co. in respect of the 
latter’s costs in defending the action against 
them by the shipping co., inasmuch as in the 
circumstances it was not reasonable for the 
dock CO. to defend thac action. South Wales 
and Liveepool Steamship Co., Ld. v, 
Nevill’s Dock and By. Co,, Ld. Nevill’s 
Dock and By. Co., Ld. v. Maatschappij S.S. 

“ Bestevaae,” Botterdaai 
S cruttOE I. 18 Com. Gas. 124 ; 108 L. T. 568 ; 

29 T. D. B. 301 

Weighing goods in dock — Statutory right 
of undertahej's — Exclusive light to weigh — Pra- 
visam of ivelghlng machines — Harbours, Docks 
and Piers Clauses Act, 1847 (10 11 Viet. c. 27), 

.w. 81, 82. 

Sects. 81 and 82 of the Harbours, Docks 
and Piers Clauses Act, 1847, which upon cer- 
tain conditions give the undertakers the ex- 
clusive right of weighing and measuring goods 
loaded or discharged in their docks, do not 
give them the exclusive right of providing the 
weighing machines. Poet of London Autho- 
rity V. Cairn Line op Steamships, Ld. 
ScruttOE J. [1913] 1 K. B. 497 ; 82 L. L (K. B.) 
340 ; 18 Com. Gas. 72 ; 12 Asp. Mar. Law 
Gas. 293 ; 108 L. T. 217 ; [1913] W. B. 28 ; 

29 T. L. E. 229 

DOCTOB. 

See INSUEANOE (National) — Ap- 
proved Society. 

I DOCDMENTS—Discovery. 

See Discovery. 

— Injunction — Privilege — Kestraint of pub- 

lication — Documents improperly 
obtained — Secondary evidence — Copies. 
See Evidence— Privilege. 

DOMICIL — Divorce — Separate domicil of wife — 
Jurisdiction — Decree. 

See Divorce. 

DBAIN — Lease — Covenant by lessee to pafr 
“ outgoings ” — Liability. 

See Landlord and Tenant— Lease. 

— Metropolis — Management — Diain ” — 

“ Sewer ’* — Liability to repair. 

See London— Drainage, and Local 
Government— Drainage. 

DEAINAGE. 

See Local Government — Drainage. 

BUBBSS — Trial — Court taking objection — 
Claim illegal or unenforceable by statute — 
Defence on such ground not raised — Duty of 
Court. 

If the Court is satisfied that a transaction is 
illegal or unenforceable by statute, it must take 
the objection itself, although the parties may ilS<r ^ 
wish to raise the point. SociffTi DES Hotels 
KfeUNis ». Hj#vkee. ScruttOE J. 29 T. L. B. 678 
See Bill of Exchange— D urets. 
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DETy — Inland Be venue. 1 

_ See Bevewe. 

EASEMEITT—Ligbt and air. 

’• See Light ahd Aie. 

— Market — Extension of — Charter days — Pre- 
sumption of lost grant — Dedication 
subject to obstruction — Private mai'ket 
—Tolls. 

See Market. 

fh 

— Water — Artificial 'watercourse — Mill stream — 
Riparian proprie’cors — Common o'wmer — 
Presumption from user — General words. 
See Water. 

— Way, Right of. 

See Wat, Right oe. 

ECGIESIASTICAL EEES— Tables of Ecclesias- 
tical Fees, London Grazette ^ March 19, 
1896, and June 2, 1908 — Canons 86 and 
125 of Canons of 1603. 

See Ecclesiastical Law. 

ECCLESIASTICAL LAW — Charity — Endowment 
for a ‘‘ sermon ” once a year — Increase 
in the income — Gy-prbs — Religious pur- 
poses — Trustees — Scheme. 

^ See Charity. 

Civil suit — P/’oeurations — Claims foe pro- 
ouratio7is hy archdeaco?i holding vuitation outside 
limits of defendanfs parish — 26 Pten. 8, e. 3-— 
JEecZesiastical Fees Act^ 1867 (30 4* Ylot. 
0 . 135) — Tables of Feelesiastical Fees, London 
Gazette, March 19, 1869, and Pune 2, 1908 — 
Canons 86 and 125 of Ca^ims of 1603. 

Except in those archdeaconries where by 
arrangement with the Ecclesiastical Com- 
missioners procurations in respect of the archi- 
diaconal procurations are not required to be paid 
by the clergy, the incumbents of parishes cited 
to attend the annual visitation of the archdeacon 
within whose jurisdiction their benefices are 
situated, if not otherwise exempt, are legally 
bound to pay procurations to the archdeacon at 
the customary rate, not’^\uthstanding that the 
archdeacon has not personally visited the parish 
in respect of which the procurations are claimed 
either personally or by deputy, and although the 
Visitation is held in another parish or in the 
cathedral of the diocese and for a number of 
parishes collectively. 

The Archdeacon of Exeter claimed in a civil 
suit brought against the incumbent of a parish 
within his archdeaconry a procuration of ten 
shillings in respect of his annual visitation in 
that year held for a number of parishes within 
the archdeaconry, including the deft’s, parish, 
on May 8, 1911, in a parish of which the deft, 
was not the incumbent and in the cathedral of 
the* diocese. The deft, was cited to attend the 
visitation, but did not appear at it or pay the 
sum claimed from him. At the hearing it 
appeared that no arrangement had been made 
vvith the Ecclesiastical Comirgssioners under 
- ’**which procurations in respect of the archdeacon’s 
visitation would not be required to be paid, and 
that ten shillings was the amouirt at which the 
procurations in kind formerly payable to the 


ECCLESIASTICAL 'LKW —continued. 
archdeacon in respect of the deft.’s pari#^ had 
been commuted ; 

Seld, that the deft, was legally liable to pay 
to the promovent the customary procuration of 
ten shillings due and payable to him as arch- 
deacon in respect of his visitation in^ 1911, 
notwithstanding that the archdeacon had not 
visited the deft.’s parish either personally or by 
deputy, but had held his visitation outside the 
deft.’s parish and for a number of parishes at 
one and the same time. 

Held, also, that the Ecclesiastical Act, 
1867, and the Tables of Fe^ss thereunder afiorded 
no defence to the suit, as the fees under that Act, 
so far as they relate to visitations, are confined to 
fees payable by the churchwardens of parishes 
in cases where they have funds to pay them, and 
are not fees which afiiect, or are substituted for, 
procurations payable by the incumbents of 
parishes. 

The Court ordered that as long as the deft, 
remained beneficed in the benefice of which he 
was incumbent at the date of the judgment in 
the suit, he should pay to the Archdeacon of 
Exeter for the time being the annual sum of 
ten shillings in respect of procurations due and 
payable by him to the archdeacon in respect of 
the archidiaconal visitations from and inclusive 
of the year 1912 and onwards. The Aeoh- 
DBACOH OF Exeter r. Green 

Consistory Court of Exeter [1913] P. 21 

— Consecration. 

See Charity — ^Hospital Chapel. 

— Curates — Employment. 

See Insurance (National). 

Faculty — Application to intervene after 
expiration of time for appealing. 

The Consistory Court of London granted a 
faculty for the erection of a rood screen, a 
new altar, and certain structural alterations 
in Grosvenor Chapel, but refused a faculty for 
a proposed baldaccliino. After the time for 
appealing from that decision had expired, an 
application was made by a parishioner for leave 
to intervene and to be added as a respondent for 
the purpose of appealing to the Court of Arches 
from the decision of the Consistory Court : — 

Held, that the application must be refused, 
as the faculty had issued and there was no cause 
before the Court in wdhch an appearance could 
be entered. In re Grosvenor Chapel, South 
Audley Street (Ho. 2) 

Consistory Court of London, 29 T. L. R. 411 

Faculty — Parish eJmroh — Picture of CnicAfied 
Savio%ir — Opposition of — Faculty 

for removal. 

The rector of a parish pll,ced a picture of the 
crucified Saviour near the pulpit in the parish 
church without consulting the churchwardens or 
the congregation. The vestry resolved 37 
votes to 27 that the parishioners should apply for 
a faculty to remove the picture : — 

Held, on an application for a faculty to con- 
firm the rector’s action, that as the introduction 
of such a picture had not been sanctioned by 
authority, and as it had not been shewn by the 
petitioners that there was a general desire on 
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ECOJ.ESIASTI0AL ZAW^emifinued. .• ECCIESIASTICAL 'LA'W— continued. 

tbe flirt of the clmrebgoing parishioners for its * Meld, also, that, assaming the act charged 
introduction, a faculty mast be decreed for the | against the deft, was one for which he might 
removal of the picture. Hudsox axd Axothee ; have been prosecnted in a temporal Conrt. the 
-r. Fulfoed Consistory Conrt, 30 T. L. B. 32 I fact that no such prosecution had tahen place 
Jiimdictlon ~ Cnnimal suit unden Clengt/ '^^'onld not have been a bar to the proceedings in 
Bhcijplme Act, 1892 (55 4'- 56 Viet. c. 82), 2, ; the Court below. 

12, Vd—Immoral acf~~Ojfence against the lairs \ The writing and sending by a clergyman of 
ecclesiastical icing an offence against [ an obscene and indecent letter to an unmarried 

and not heinq a guestlo/C of doctrine or j woman is an offence for which the clergyman 

Canons c/‘1603, canons 75 'and Writing and [ can be tried under s. 2 of the ^Clergy Discipline 
sending bg a clerggman of an obscene and In- ^ -^ct, 1892, within five^years or the date of the 


decenf letter to an unmarried tromari — Offence 
justiciable under CItrgg Disdjdine Act, 1892 — 
Memission of ca — Clergififiselpline "Act Mules, 
1892, rr. 72, 95 — Practice — Costs. 

* By s. 2 of the Clergy Discipline Act, 1892, if 
any clergyman, detined by s. 12 of the same Act to ; 
mean, unless the context otherwise requires, a j 
clergyman not being the bishop of a diocese who I 
is in holy Orders in the Church of^ England, is | 
alleged to have been guilty of any immoral act, j 
immoral conduct, or immoral habit, or of any 
offence against tlie laws ecclesiastical being an 
offence against moralityand not being a question 
‘of (.foctriiie or ritual, he may be prosecuted by 
the bishop of the diocese and tried in the Con- 
sistory Court of the diocese in which he holds 
preferment in accordance with the prescribed 
procedure subject as in the same section men- 
tioned. whilst s, 5 of the same Act provides that 
a complaint under the Act for an offence shall 
not be made after five years from the date of the 
offence or of the last of a series of acts alleged as 
part of the offence, with an exception in cases of 
conviction by a temporal Court. 

The incumbent of a parish — a married man- 
was charged in a criminal suit instituted under 
the Clergy Discipline Act, 1892, with having 
within live years then last past been guilty of 
immoral acts, immoral conduct, and of offences 
against the laws ecclesiastical being offences 
against morality in that he wrote and sent by 
post addressed to A. B., an unmarried woman, 
then or lately a parishioner of and resident in the 
parish, an obscene and indecent letter. The deft, 
appeared in the suit and brought in a defence 
which, after admitting and deeply regretting 
the writing of the letter and pleading that at the 
time the deft, wrote it he had not had control 
over his feelings and was uffable to appreciate the 
meaning of what he was writing, submitted that 
the letter was not in itself sufficient to constitute 
an offence under the Clergy Discipline Act, 1892. 
At the hearing of the suit in the Consistory 
Court of the diocese in which the deft, held pre- 
ferment evidence in support of the charge was 
given by witnesses for the prosecutor, but the 
* judge of the Consistqjry Court after hearing argu- 
ments, without any evidence having been adduced 
on behalf of the deft., dismissed the prosecution 
on the gi’ound that the charge was not one main- 
tainable under the Clergy Discipline Act, 1892. 
The prosecutor appealed to the Arches Court of 
Canterbury : — 

Meld, that the act charged against the deft, 
was “an immoral act” within the meaning 4 )f 
those words in s. 2 of the Clergy Discipline Act, ! 
1892, and constituted an offence justiciable under ! 
that Act. ! 


offence. 

Observations as to the procedure to be fol- 
lowed in cases where the dismissal of a prosecution 
under the Clergy Discipline Act, 1892, is claimed 
on the ground that the charges under that Act 
arc not maintainable in respect of matter of law. 
Bishop of Ely v. Close - Arches Court of 
Canterbury (1913] P. 184 ; rieiSl W. 249 ; 

29‘‘T. L. E. 668 

— Tithe— Bankruptcy of incumbent — Sequestra- 
tion of benefice — Tithes paid under 
mistake of fact to sequestrator appointed 
by bishop — Payment by bishop to 
trustee in bankruptcy. 

See Tithe Rext-Oharge. 

EDIhTBTTEGrH— Loan— Burgh — Issue of redeem- 
able stock by municipal corporation — 

“ Redeemable.” 

See Scottish Law. 

EDINBURGH CORPORATION STOCK ACT, 1894. 

See Scottish Law. 

EDINBURGH IMPROVEMENT AND TRAM- 
WAYS ACT, 1896. 

See Scottish Law. 

EDDCATION. 

See School. 

— Statute — Construction — Exemption from 
taxes and assessments — Education 
expenses. 

See Loxdox — Rates. 

EDUCATION ACTS. 

See School. 


EJUSDEM GENERIS. 

See Tithe Rext-Chaege- 
Townships. 


-Transfer of 


ELECTRIC LIGHTING — Agreement between two 
electric supply companies — Electric Lighting Act, 
1882 (45 46 Fief. c. 56), ss. 11, 19 — London 

EledHc Siqjpli/ Act 1908 (8 Edw. 7, e. clxvUf), 

3 — Electric Lighting Act, 1909 (9 Edw. 7, 
c. 34), s. 14, sub-s. 1. 

By the London Electric Supply Act, 1908, 
electrical supply cos. were authorized to enter 
into and carry into effect, with the approval of 
the Board of Trade, any agreement for mutual 
assistance or for association with each other in 
regard to, inter^lia, the giving and taking of a 
supply of electrical energy and the distributioir ‘ 
and supply of the same so taken and for the 
management afid working of any part of their 
undertakings. 
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EIECTEIC llBmim-mntinued, 

' Two electrical supply cos. obtained statutory 
powers to supply electrical energy within the 
City of Westminster and at the expiration of a 
certain period the City of Westminster had the 
right to acquire the undertakings of the respec- 
tive cos. One of the two cos., the respondents, 
supplied within the district of their operations 
electricity on the system of continuous current ; 
the other co., the appellants, supplied electricit}’' 
on the principle/)! alternating current. 

In 1910 an agreement was come to by which 
the respondent co. was t^manage the appellants’ 
undertaking in the Westminster area, receiving 
and retaining all amounts due for energy con- 
sumed by the appellants’ customers therein. 
The appellants were to supply to the respondents 
all alternating current required by the appel- 
lants’ customers in Westminster. The respon- 
dents were to pay to the appellants a fixed 
annual sum until the year 1931, 'when the 
undertakings of both parties might be acquired 
by the London County Council, and in the e%'ent 
of the purchase price of the appellants’ under- 
taking being less than a certain sum the 
respondents 'were to make up the deficiency. 
The question between the parties was (1.) 
whether on the construction of that agreement 
in view of the powers granted by the Electric 
Lighting Acts the respondents were entitled to 
reduce the working of the appellants’ undertaking 
by soliciting persons, w'ho were entitled to apply 
and did apply to the appellants to supply them 
with electricity, to take their supply from the 
respondents instead j and (2.) whether under the 
terms of the appellants’ Provisional Order, 1889, 
the respondents were entitled to claim a supply 
from the appellants, and having acquired the 
right to manage the appellants’ undertaking as 
well as their own had an option to dictate to 
consumers which supply they should have : — 

Held^ that the respondents were under a 
statutory obligation so to manage the appellants’ 
undertaking as not to lessen its receipts nor 
interfere with the consumers’ right to be supplied 
with alternating current ; and further that they 
could do nothing which would be likely to 
decrease the value of the appellants’ undertaking, 
whenever it should acquired by the City of 
Westminster, although they had contracted with 
She appellants that if the purchase price paid 
was below a certain sum they should be answer- 
able to make up the price paid by the City of 
Westminster to that sum. 

Decision of C. A. (affirming a judgment of ; 
Joyce J.) reversed. London Electric Supply 
Corporation, Ld. v, Westminster Electric 
Supply Corporation, Ld. - H. L. (E.) 

11 1, a. R. 1046 

Connecting two areas of sujpjglij — Connection 
already existing — London Electric Supply Act^ 
1908 (8 Edw. 7, c. clxvii.')^ s. 4, s^lh-s. 2. 

Motion by the pits, (who were the highway 
authority for the metropolitan borough of 
Battersea) for an injunction to reetrain the defts., 
who were ‘‘an authorized undertaker” within 
"file London Electric Supply Act, 1908, from 
laying electric mains in any street or place within 
the pits.’ borough in order to connect two areas 
(Wandsworth and Southwark) which the defts. 


ELECTRIC ^ 

were authorized to supply with electricaKcnergy. 
The injunction was asked for on the ground 
that those two areas were (and had for many 
years been) already connected. 

Sect. 4, sub-s. 2, of the London Electric 
Supply Act, 1908, provides that “an authorised 
undertaker . , . . may .... by means of 
electric mains make a connection between any 
two or more areas which that authorised under- 
taker .... is authorised to supply . . . . ” : — 
E^eld^ affirming the decision of Joyce/., that 
the section did not authorize one connection 
only, but that connections might be made 
betw'een two areas ;ffom timet^ time as required. 
Battersea Borough Council v. County op 
London Electric Supply Co., Ld. - G. A. 
[1913] 2 Ch. 248 ; 82 L. J. (Ch.) 500; li 
L. G. R. 1126 ; 108 L. T. 938 ; [1913] 
W. N. 168 ; 77 J. R. 325 ; 29 
T. L. R, 561 

ELECTRIC ROWER — EentaU — Core7iant for 
rental — Construction — Transfer of land and tcater 
for generating electricity — Bental mrying ivith 
amoimt of electrical horse-power generated and 
used and sold — A2}peal from Oyifario. 

Att.-Gen. por Ontario r. Canadian 
Niagara Power Co. - P. C. [1912] A. C. 852; 

82 L. J. (R. C.) 18 ; 107 L. T. 629 

ELEMENTARY EBIICATION ACT, 1870. 

See School. 

ELEMENTARY SCHOOL. 

See School. 

EMPLOYER AND WORKMAN. 

See Master AND Servant and Work- 
men’s Compensation. 

EMPLOYER’S LIABILITY — Insurance company 
— Winding-up — Current policies — 
Employer’s liability policies — Contingent 
liabilities — Contingent claims maturing 
after winding-up order — Breach of con- 
tract — Measure of damages. 

See Company — Winding-up — Proof. 

ENGINEER — Building contract — Arbitration 
clause — Reference to building owner’s 
engineer — Disqualification — Dispute in- 
volving examination of engineer — Stay- 
ing proceedings. 

See Arbitration— -Building Contract. 

ENTERING — Breaking and entering — Know- 
ledge of owner of premises. 

See Criminal Law — Breaking and ^ 
Entering. 

ECllJITABLE MORTGAGE. 

See Mortgage. 

ESTATE DUTY. 

See Revenue — Estate Duty. 

EPATE PUR AUTRE VIE— Policies on life of 
cestui que vie — Premiums, whether pay- 
able out of capital. 

See Conversion. 
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ESTATE TAlL---£{/.rphiff — Commoii recovery — 
Ten^§t to the prrecqie — Seimi of — Bmeism of 
tenant for life — Proof of dismmn, 

111 order tliat a common recovery should have 
been effective to bar an estate tail, the tenant to 
the preecipe must have been seised of the lands 
for an estate of freehold, either by right or by ' 
wrong. The presumption of law is that seisin 
follows the title, and the Court will not presume 
disseisin of a tenant for life for the purpose of 
upholding a recovery purporting to have been 
suffered by a tenant in tail in remainder. 
With AM axd Bett ?*. Not ley. Same v . 
Sloake - - C. A. [1913J 2 1 B. 281 

— Will — Legal devise — Bechnical words — A* 

and ‘‘his issue male in succession’* — 
Words of explanation — Intended devo- 
lution explained. 

Will — Bevise. 

ESTOPPEL— Bank — Crossed cheque— Payment 
— Exchange of cheques — Ostensible 
authority. 

See Banker. 

— Deposit of securities. 

See Banker. 

— Owner by. 

Landlord and Tenant— T enancy. 

ESTOYEBS — Rights of common — Turbary — 
Nuisance — Abatement — Excessive tres- 
pass — Catting down trees — Injunction 
— Damages. 

See Common. 

EVIBENCE. 

Appeal. See Appeal — Court of Appeal. 
Bankers' Books j col, 210. 

Bankruptcy. See Bankruptcy — 
Fraudulent Preference. 

Collateral Facts ^ col. 210. 

Copy, See below, Public Bocument. 

County Court, See County Court — 
Appeal. 

Criminal Laio. See CRIMINAL Law — 
Evidence, 

Damage, See Jatal Accidents Act, 
1846. 

Deceased Person^ Statements ly, col. 210. 
Divorce, See Divorce. 

Fo^pert Witness. See Patent — 
Infringement. 

Fraud. See Foreign Judgment. 

% 

Maps. See Market. 

Mao'ket. See Market. 

Marriage, col. 211. 

Parliament, See Parliament. 

Passing -off. See Passing -off. 

Privilege^ col. 211. ^ 

Piihlic Documenf col, 212. 

Secoyidary Fvideuce^ col. 213, 


'mmmo^—conru^ed. 

Shipping. See Shipping— Collision. ♦ 

Will. See Irish Law— B egistration. 

Workmens Compensation. See Work- 
men’s Compensation, 

Appeal. 

— Schedule of evidence. ^ 

See Appeal— Court of Appeal. 

Bankers’ Boois. 

Application for impection in case of criminal 
lihel — Bankers' Books Evidence Ad:,^ 1879 (42 
Viet. c. 11), s. 7. 

In proceedings for criminal libel, in which 
they proposed to put in a plea of justilication, 
the (lefts, applied for an order under the Bankers’ 
Books Evidence Act, 1879, to inspect the banking 
account of the person they were alleged to have 
libelled : — 

Held., that an order would not be made under 
those circumstances. Rex t, Bono and 
Another. In re Bankers' Books Evidence 
Act, 1879 - - - Biv. Gt. 29 T. L. B. 

635 

Bankruptcy. . 

— Return of goods to creditor — Fraudulent 

preference — Motive of debtor — 

Collateral facts — Admissibility — 

Pressure. 

See Bankruptcy — Fraudulent Pre- 
ference. 

Collateral Facts. 

See Bankruptcy — Fraudulent Pre- 
ference, and Criminal Law — 
Evidence. 

Copy. 

See below, Public Bocument. 

County Court. 

See County Court — Appeal. 

Criminal Law. 

See Criminal Law— E vidence. 

Bamage. 

— Prospective loss. 

See Fatal Accidents Act, 1846. 

Beceased Person, Statements by. 

— Interest pecuniary, Statements against. . 

jSfee Workmen’s Compensation. 

Bepoj't made in the course of duty — Company — 
Confidential 7'eport to, hy agent — AdmissiliUty 
of in favour of shareholder on application to 
rectify register — Non-contemporaneous document. 

On a motion by a shareholder to rectify the 
register of members of a co. by removing 
the name of the applicant therefrom on the 
ground of misrepresentations in the prospectus 
of the co., the applicant tendered as evidence 
of untruths ♦in the prospectus a report which 
had been made by an agent of the co.*1"^ho 
was employed by the directors to inspect and 
report to tUbm on the estates which ha<i been 
acquired by the co. 
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EVIDENCE (Deceased Person, Statements hj ) — 

^ coJitinmd, 

Objection •was taken to the admissibility of 
the report as evidence, because the same was 
made one month after the inspection had taken 
place, the agent ‘having been lying half that time 
unconscious in a hospital. He had died shortly 
before the motion came on for hearing : — 

Meld, that a docun|ent could not be admitted 
as evidence after the death of the writer, even 
though made in the course of his duty, unless it 
was contemporaneous ; and that in the present 
case the report in questfon came \rithin that 
well-established rule. 

Dee V. Tmfoyd (1832) 3 B. & Ad. 890, applied. 

Decision of Warrington J. [1912] W. N. 192, 
affirmed, i7^ re Djambi (Sumatra) Bubbee 
Estates, Lu. - C. A. 107 L. T. 631 ; 29 T. L. B. 

28 ; 57 S. J. 43 

Divorce. 

/See Divorce. 

Expert Witness. 

S'ce Patei^jt — I nfringement. 

Fraud. 

Foreign jaclgraent — Action — Proceedings 
contrary to natural justice — Defence of 
fraud — Exclusion of evidence of 
► fraud. 

See Foreign Jubgmbnt. 

Maps. 

— Market — Copies from Becord Office. 

/^ee Market. 

Market. 

— Maps. 

See Market. 

Marriage. 

DUarce — FracMce — Marriage — I^roqf of 
marriage — ^Mrregular^' marriage in Scotland — 
Extracted from register hook of marriages — 
Marriage Law {Scotland') Amendment Act, 1856 
(19 4' 20 Viet. G, 96), 2, 

Drew v. Drew - Evans F. 81 D, J. (P.) 

8o ; 107 L. T. 628 ; 28 T. L. E. 479 

See Divorce. 

e> 

Parliament. 

Test roll of House of Commons — Beturn book 
— Beturn of writ of election — Official 
copy of division lists — Partnership deed. 
/See Parliament. 

Passing-off. 

See Passing-off. 

Privilege. 

Production of partnership deed hy one of 
set&ral partners. 

Each of several members of a firm signed a 
copy of the partnership deed and <?ach partner 
copy of the deed. In an action for 
penalties against one of the partners : — 

Meld, that a partner of the deE. was com- 
pellable to produce his copy of the partnership 


EVIDIHGE (Privilege) — contmued. 

deed upon a subpoena duces tecum. For'^es r. 

Samuel (No. 2) - - - Scrutton J. 

[1913] W. N. 177 ; 29 T. I. B. 644 

Restraint of puhlication — Documents impro- 
perly obtained — Secondary evidence — Copies. 

It is no answer to an action brought for an 
injunction to restrain publication of copies of 
privileged documents to say that the copies, 
although improperly obtained, will be wanted in 
pending proceedings to prove the contents of the 
original documents, which, owing to the privi- 
lege, cannot be produced. 

I\ was a bankrupt and his discharge was 
opposed by,' amongst ^Diers, the P, obtained 
by a trick letters which had l>een written by 
the pit. to his solicitor and were therefore privi- 
leged. P. had these letters copied and proposed 
to use them in the bankruptcy proceedings as 
secondary evidence of the'eontents of the letters 
which, owing to privilege, he could not produce. 
The pit. brought an action for an injunction to 
restrain P. from disclosing the letters or the 
copies, and Neville J. made an order restraining 
him from doing so except in the bankruptcy 
proceedings : — 

Meld, that the fact that the copies, although 
improperly obtained, might be admissible as 
secondary evidence in the bankruptcy proceed- 
ings, was no answer to the action, and that the 
plaintiff was entitled to an absolute injunction 
without any exception. Ashburton (Loro) c. 
Pape - - C. A [1913] 469 ; 82 L. J. 

(Ch.) 627 ; 109 I. T. 381 ; [1913] W. H. 220 ; 

24 T. L. B. 623 ; 87 S. J. 649 

See Parliament — House of Commons. 

Public Document. 

Mm-parochial registers — Society of Friends 
— Births, marriages, and deaths — Digest — 
Certificates of recording clerk — Admissihilitg — 
Kon-parocMal Begisters Act, 1840 (3 4’ 4 TlcL 
c. 92), 5^. 6, 9. 

The registers of births, marriages, deaths 
and burials kept by the Societjy of Friends 
prior to July 1, 1837, when the Births [Mai'- 
riages] and Deaths Begistration Act, 1836 
(6 & 7 WiU. 4, c. 86), came into operation, 
were not evidence at common law. 

Ex parte Taylor (1320) 1 Jac. & W. 483, 
and WhittMck v. Waters (1830) 4 0. & P. 
375, applied. 

On being deposited at Somei’set House 
under the Non-Parochial Begisters Act, 1840, 
these registers became statutory evidence under 
s. 6, but entries therein are only provable by 
production of the original registers or by a. 
certificate under the seal ^of the General 
Begister Office under s. 9. 

A certificate certified by the recording 
clerk of the society as a true extract from the 
society's digest of those r<^isters is inadmis- 
sible (a) on the above grounds and (&) on the 
ground that it is only an extract from a digest 
of registers that are still in existence. In re 
Woodward, Kenway r . Kidd 

^-winfen Eady 1. [1913] 1 Ch. 392; 

82 D. J. (Ch.) 230 ; 108 D. T. 635 ; 

[1913]W. N.80 
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Secondary Evidence. 

Factory — AhstractU he constamly affixed 

ui factory — Proof of conteats — AdimmhUity of 
.secondary evidence — Factory and WorJishoj)ft Acit^ 
1901 (1 Mic. 7, 22), .W.32, 128. 

On the prosecution of the respondents for 
eraplojing a young person in their factory during 
meal time, contrary to s. 32 of the Factory and 
Workshops Act, 1901, the appellant, an inspector 
of fjij^tories, sought to give evidence of the con- 
tents of the printed abstract which was affixed 
ill the factory in accordance with s._ 128 of the 
Act and whichinciuded Cm notice specifying, as 
required by s. 32, the period of employment and 
times allowed for meals in the factory. The 
appellant contended that he was entitled to give 
secondary evidence of the contents of the abstract, 
notwithstanding that he had not given notice to 
pi'Oduce it, as it was a document which by s. 128 
was required to be constantly kept affixed in the 
factory and was therefore nut a document which 
could be produced in court. 

The justices held that the abstract could have 
been produced and was subject to the ordinary 
principles of the law of evidence, even although 
the respondents would, under the Act, be subject 
to a penalty if they removed it from the factory. 
They therefore refused to admit the secondary 
evidence and dismissed the case for lack of 
evidence as to the time fixed as the time allowed 
for meals. 

The Div. Ct. held that the secondary evidence 
was admissible and allowed the appeal. Ow:n"EB 
i\ Bee Hive Spinning Co., Ld, 

[1913] W. N. 289 ; [19141 1 K. B. 105 ; 

30 T. L. E. 21 

Shipping. 

Collision — Overtaking and overtaken vessels 
— Crossing vessels — Suction or inter- 
action — “ Swerve.'’ 

See Shipping — Collision. 

Will. 

— Execution — Affidavit of attesting witness — 

Wills. 

See Teish Law— W ill. 

Workmen’s dbmpensation. 

— Workmen’s compensation — Statements against 

pecuniary interest — Knowledge. 

See WoEKMEN’s Compensation. 

EXCHANGE— Bill of. 

See Bill of Exchange. 

EXEGETIOE — Judgment creditor — Garnishee 
order absolute — Bankruptcy notice — 
“ Execution stayed ” — Secured creditor. 
Bankehptcy— Notice. 

— Ontario. 

See Canada— O ntario. 

— Surrender of tenancy — Tenant remaining in 

possession — Claim by landlord for rent. 
See Landloed and Tenant— Tentncy. 

— Will — Evidence. 

S^fe Ieish Law — Will. 


EXEGUTOB—Admi^htrat/o/i — Petainer — Insol” 
cent estate — Beeeicer — Executor surety for 
testator — Might of indemnity. 

An executor, who is surety for an unpaid debt 
of his testator, cannot exercise his right of 
retainer in respect of his liability as surety unless 
he pays the debt, and then only to the extent of 
the assets actually in his hands at the time he 
pays it. But an opportunity nia}' be given him 
to pay the debt, if he has assets in his hands, in 
order that he may set up his right of retainer. 

After the usual jufigment in a creditors’ action 
to administer the estate of a testator a receiver 
was appointed. The estate proved to be insol- 
vent. One of the executors, who was surety for 
an unpaid debt of 8000/. of the testator’s, claimed 
that his right to indemnity out of the estate 
created an equitable debt which entitled him to 
retain in respect of it certain legal assets which 
constituted the greater i)art of the outstanding 
personal estate of the testator : — 

Held^ that as the executor had not paid the 
debt for which he was sfiirety, there was no debt 
in respect of which he could exercise his right of 
retainer. The claim was therefore disallowed. 

The principle of In re Orme (1SS8) 50 L. T. 
51, and In Q-e Harrison (i88t*>) 82 Oh. D. 395, 
applied. 

In re Files [1-890] 1 Ch. 95G, not followed. 
In re BEAVxiN. Davies, Banks & Co. r.-. 
Beavan - Neville J. [1913] 2 Ch. 596 ; 

[1913] W. N. 278 ; 109 L. T. 538 ; 58 S. J, 31 

Ad77iinisfratio/i — Metainer — Payment into - 
Court — Assets — Constructive possessio7i hy legal 
perso7ial 7‘cprescntative — Two estates hemg 
ad7ninistered in one action — Tra7isfere7ice of fund 
f7'0777 one estate to the other. 

The estates of A. and B. were administered in 
one action. The estate of B. (who W’-as A.’s 
executor) was entitled to the residue of the 
estate of A. when ascertained. B.’s executor, 
■who was a creditor of B., brought the action as 
executor and creditor on behalf of himself and 
ail other creditors ; and asserted his right of 
retainer in the statement of claim, and through- 
out the proceedings. A.’s estate was realized, 
and the money representing the proceeds was 
brought into Court. The executor of B. died 
pending the suit, which was continued by 
substituting his executors as pits. After A.'s 
estate had been realized, an order was made 
upon the application of the pits., directing an 
inquiry to ascertain what part of the funds in 
Court represented the residue of A.’s estate, and 
ordering the same to be transferred to the credit 
of B.’s estate, and it was declared that the 
pits, were entitled to exercise their right of 
retainer, as the executors of B.’s executor, in 
respect of the amount so ascertained, in discharge 
of the debt duo to them from B. ’s estate. In 7*e 
Olfheets. Olpheets v. Coryton (No. 2) 

Barton J. (Ir.) [1913] 1 1. B. 881 

AdrtunUtration — Metainer — Specialty and 
simple conti'act creditors — Hinde PalmeCs Act^ 
1869 (32 ^ Viet. e. 46). ^ 

It has never been the practice in Ireland, 
in the adn^istration of assets, to form two 
funds, one in respect of specialty debt's, and 
the other in respect of simple contract debts, 
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EXECUTOR — continued. 

fox the purpose of postponing an executor’s 
simple contract debt to specialty debts. The 
executor may retain his simple contract debt 
as against both- specialty and simple contract 
creditors, inasmuch as, by Hinde Palmer’s Act, 
both classes of creditors are made of equal 
degree as regards priority of payment in the 
administration of estates. 

The ratio decidendi of the C. A. in Eng- 
land in In re Scmson [1906] 2 Ch. 584, and 
the opinion of Neville J. In re Jennet (1909) 
53 Sol. Jo. 376, applied in support of the 
executor’s right of retainer. 

Wilson Y, Coxwell (1883) 23 Ch. D. 764, and 
In re JoncSt Caleer v. Laxton (1885) 31 Ch. D. 
440, not followed. Olpherts r, Cokyton 

Barton J. (Ir.) [1913] 1 1. R. 211 

Carrying o?i business — Administration — 
Assets of testator — No power to carry oji httsiness 

— Business carried on hy executors — Bxecu^^ 
tors^ right to indemnity - 3 — Bights of CJ'editors of 
testator and s^iljseqttent creditors of executors — 
Knowledge — Acquiescence — Brlority. 

The testator, a boiler maker, died in 1908, 
having appointed his wife and son executors of 
his will whereby be gave everything, subject to 
the payment of his debts, to his wife. The wife 
and son proved the will and continued to carry 
on the testator’s business for four years as execu- 
tors of the testator, although no power in that 
behalf was given to them by the will. 

On Nov. 7 last three creditors of the testator 
obtained the ordinary decree in a creditor’s action 
for the administration of the testator’s estate and 
the appointment of a receiver. All the pits, 
knew that the testator’s business was being 
carried on by the executors. 

This was an application by creditors in respect 
of debts incurred in the carrying on of the 
business by the executors, for a declaration that 
the executors were entitled to an indemnity out 
of the assets for debts incurred in carrying on 
the business in priority to the original creditors 
of the testator, and that the applicants might 
have the benefit of that indemnity. 

Joyce J. held^ distinguishing Bowse v. Gorton 
[1891] A. C. 190, that the old creditors had not 
lost their priority. The executors had carried on 
the' business for the benefit of themselves or one 
of them, and not for the benefit of the old credi- ^ 
tors ; no such arrangement nor any such state of 
things existed as would give the executors the 
right of indemnity claimed. The application 
must be dismissed. In re Oxley. Johk 
Hoekby & Sons -v. Oxley - Joyce J. [1913] 
W. N. 856 ; 30 T. L. R. 170 j 58 S. J. 138 

— Devastavit — Administration — Creditor’s 

action — Representative of deceased 
executor — Payment of beneficiaries 
more than six years before action. 

See Limitations, Statutes op — 
Devastavit. 

Liability f or acting unreasonably — Vexatious 
andrc^njustijiable conduct — Costs thefeby mcurred. 

A testator devised his house and lands of D., 
which were registered under the provisions of 
the Local Registration of Title (Ireland) Act, 
1891, to H. A. W., subject to the right of the 


EXECUTOR — continued. 

r 

testators wife to reside in certain rooms (ff' the 
house, and on the condition that H. A. W. should 
reside in the house ; should H. A. W. not reside 
in the house at D., the testator devised the house 
and lauds to J. W. on like conditions, and he 
appointed H. A. W. and J. W. his executors, who 
proved the will. H. A. W. was a merchant 
carrying on business in the town of E., where at 
the time of the testator’s death he resided with 
his family ; and J. W. resided in England. 
There was evidence that after the testator’s 4cath 
H. A. W. usually slept in the house at D: and 
worked the lands, driving fin each day to E. 
(distant ab6ut seven <»5fiiles), whp^e he continued 
to carry on his business. In the course of the 
administration of the testator’s estate, J. W. 
required H. A. W. to give satisfactory evidence 
that he had complied with the condition in the" 
will as to residence at D., which H. A. W. refused 
to do, save by alleging that he had done so, and 
was residing there. H. A. W. subsequently died, 
and J. W. refused to sign an assent to the devise, 
or to join in a conveyance of the lands to a 
purchaser, alleging that the conditions of the 
will had not been complied with. The present 
action was then brought against J. W. by the 
executors of H. A. W., claiming a declaration 
that the latter was in his lifetime rightly in 
possession of the lands of D., an order that J. W. 
should do all acts necessary to have the pits, 
registered as owners under the Local Registration 
of Title (Ireland) Act, 1891, aiKl claiming costs 
against J. W. ; whereupon the latter offered to 
do whatever was necessary in his capacity of 
surviving executor to assent to the devise to 
H. A. W., on his being paid his proper charges 
and expenses. The pits., however, claimed that 
J. W. was bound to indemnify them against the 
costs already incurred in the action, with which 
they proceeded : — 

LTeld by the C. A. (Ir.), that the action of 
J. W. in refusing to assent to the devise was not 
unreasonable, and that he was entitled to his 
costs of the action. Heney Martin and 
Robert Johnson r. Jambs and Alexander 
Wilson - C. A. (Ir.) [1913] 1 1. R. 470 

Bower to pledge personal chattels — Hedge by 
07ie of two executors and trustees — Validity — 
Bayment of debts — Bussing of residuary account 
— Lapse of time — Assent'to ti^usfs of will, 

A testator by his will, after appointing two 
persons executors and trustees and giving 
pecuniary legacies, gave his residuary estate to 
his trustees upon trust for sale and distribution 
as therein mentioned. Fourteen years after the 
testator’s death one of the executors, without 
the knowledge of his co-executor, pledged certain 
plate forming part of the t^tator’s residuary 
estate with a firm of pawnbrokers, who had no 
notice that he was not the absolute owner 
thereof, and misapplied the money so raised. 
All the debts and legacies, so far as was known, 
were paid, and the residuary account was passed, 
within one year of the testator’s death, but the 
residuary estate had not been completely dis- 
tribp-ted. On the death of the pledgor, the 
transaction was discovered and an action was 
brought by the co-executor and a new trustee 
against the pawnbrokers to recover the plate : — 
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BXECVtO^-^oonfmued. 

^^eldj that the propef inference to be drawn 
from the facte was that at the date of the pledge 
the executors had assented to the trust dis- 
positions taking effect and held the plate not as 
executors but as trustees ; that, therefore, the 
deceased executor had no power to pledge the 
plate and the existing trustees were entitled to 
recover it. 

Decision of C. A. [1912] 1 Ch. 451, affirmed , 
Geoege Attenboeofgh &: Sox r. Solomon 
H. L. (E.) [1912“ A. C. 76 : 82 L. J. (Ch.) 

/ " 178 ; 107 L. T. 833 

— Probate — . Eewocation — Supposed intestacy 
— Gi^nt of letups of administratiou — 
Sale of real estate by administratrix — 
Subsequent disco very of will appointing 
executors — Invalidity of purchaser’s 
title. 

See Probate. 

Promise of testator to pay for alterations in 
chapel — Contract entered Into on faith of promise 
— Liahility if testators estate. 

A testator promised to defray the cost of 
certain alterations in a chapel in which he was 
interested, provided the total expense did not 
exceed a certain amount. Estimates were 
obtained and submitted to the testator, and 
thereafter the provost of the chapel entered 
into a formal contract for the work. The 
testator died after some of the work had been 
executed, but before a contract for the re- 
mainder had been entered into : — 

Held^ that the testator’s estate was liable for 
the cost of so much only of the work in respect 
of which a contract had been entered into before 
the testator’s death. In re Viscount Mouxt- 
GAEEET. IXGILBY V, TALBOT 

Swinfen Eady J. 29 T. L. E. 325 

EXECUTOEY COHTEACT — Infant — Necessaries 
— Benefit — Consideration received — 
Liability. 

See Infant— -Contract. 


I EXPLOSIVES— S dimly of — Coal mine — Actual 
; net cost to*the owner.” ^ 

! See Mines — C oal Mines. 

I EXPTTISION— Member— Trade union, 
j See Trade Union. 

! EXTEABITION — Habeas corpus — Jurisdiction of 
I comm itting magistrate— Evidence — Extradition 
I Act. 1870 (33 A 34 Viet. c. 52), a'a*. 2, 3. 

*; Rule nisi for a writ of habeas corpus calling 
I upon the Governor of Brixtoi^ Prison to bring up 
; one Pietro Servini, who had been committed by 
i a metropolitan police magistrate sitting at 
Bow Street, for extradition to Italy, 
i The rule nisi was moved for on the ground 
' (inter alia) that no proof was given before the 
! committing magistrate of the Order in Council 
! applying the Extradition Act to Italy. 

1 The Div. Ct. discharged the rule on the ground 
I that habeas corpus ought not to be granted in a 
: case where there had merely been an omission to 
■ give formal evidence of some fact necessary to 
jgive jurisdiction to the committing magistrate, 

! there being no question as to the existence in 
j fact of jurisdiction. Rule discharged. Rex v. 
i Governor of Brixton Prison. Ex parte 
: Servini - - Biv. Ct. [1913] W. N. 302 ; 

[1914] 1 K. B. 77 ; 30 T. L. E. 36 ; 58 S. J. 68 

! Habeas eo?pus, Second tvrit — Crounds of 
; detention of prisoner — Extradition — Trial aiuv 
! discharge of prisoner — Suhseynent jf'f'oceedlngs 
\for extradition — Previous extradition proceedings 
! in India with respect to same charge — Applicant 
j discharged owing to informality in proceedings — 
Prima facie case — “ Tried and discharged ” — 
Money won by cheating at cards — Obtaining 
money by false preteiices — Habeas Corpus Act., 
1679 (31 Car. 2, c. 2), s. Q— Gaming Act, 1845 
(8 A 9 Viet. c. 109), s. 17 — Extradition Treaty 
with Germany, 1872, Arts. IL, IV,, and XV. 

Ex parte Stallmann. Rex v. Brixton 
Prison (Governor) - Biv. Ct. [1912] 
3 K. B. 424 ; 82 L. J, (K. B.) 8 j 23 Cox, 
C. C. 192 ; 107 L. T. 553 ; 77 J. P. 5 ; 

28 T. L. E. 572 


EXECBTOEY GIET-Merger -Tenancy for life 
and freehold leversion — Executory gift 
over — Conveyance of life estate — 
Intention. 

See Merger. -• 

— Settled estate — Will— Construction — Tenant 
in fee with executory gift over — Mining 
lease — Quality of estate. 

See Settled Land. 


Requisition for surrender — Arrest of accused 
— Requisition by “ the diplomatic agent of his 
country ” — Extradition Treaties with France, 
1876 and 1909. 

Bex V. Governor of Brixton Prison. *Rex 
V. Governor of Holloway Prison - Biv. Ct. 
[1912] 2 K. B. 678 ; 81 L. J. (K. B.) 912 ; 
23 Cox, C. C. 161 ; 107 L. T. 408 ; 76 J. P. 

810 ; 28 T. L. E. 405 


EXEMPTION— Rates. 

^<3 London— E ates. 

% 

EXONEEATION— Win — Construction — Charge 
of legacies and debts on specific realty 
and personalty n foreign country — 
Mixed fund — Non-exoneration of 
residuary personalty. 

See Will— C harge. 

EXPECTANCY — Covenant to settle after-aJquired 
property — “ Interest in expectancy.” 
See Settlement — Covenant to Settle. 


FACTOEY ACTS. 

See Peinci pal and Agent. 

FACTOEY ANB WOEKSHOP— Abstract of Fac- 
tory and Workshop Act — Secondary 
Evidence. 

See Evidence— S econdary Evidence. 

Company — Occupier of factory — Whether 
limited company can be proceeded against for 
breach of Act — Factory and Workshop Act, 1901 
(1 Edw. 7, c. 22), s. ml ^ 

A limited co., as the occupier of a factory, 
may be proceeded against for a contravention 
of s. 137 of the Factory and Workshop Act, 
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FACTORY AND WORKS 

1#01, ia employing persons contrary to the 
Act. Eex 'i\ Gaiksford and Others, JJ. 

Biv. Ct. S9 T. L. E. 359 

“ Mami/actnrJ,ng py'ocess ” — Carjaet-heating 
carried oti hi premlw^s — Son-texUU factory — 
Factory and Worhsho}) Act, 1901 (1 Fdw. 7, 
0 . 22), s. 1, suh-c, 3; .s‘. 149, suh-s. 1 (h\ and 
ScJicd. VJ., claUr^e 28. 

Johnston r, Lalonde Brothers k 
PABHAM - Biv. Ct. [1912] 3 K B. 218 ; 

81 Ii. J. (K B.) 1229 ; 76 J. P. 378 

School — Laundry cay vied on incidentally to 
jyurposes of a pnhlic Institution — “ Public institu- 
tion ” — Factory and JForkshop Act, 1907 (7 
Fdw. 7, (?. 39), 1. 

Boyal Masonic Institution for Boys 
(Trustees) r. Pabres - - Biv. Ct. [1912] 

3 K. B. 212 ; 82 I. J. (K. B.) 33 ; 10 L. 0. E. 
376 ; 22 Cox, C. C. 746 ; 108 L. T. 809 ; 76 
. J. P. 218 ; 28 T. L. E. 355 
See Evidence— Secondary Evidence. 

'FAIRS — Corporation — 'loivn moor — Freemen's 
rights of herbage on moor — Temperance festival — 
Roundabouts and shows — Injury to herbage — 
Interlocutory injunction — Newcastle down Moor 
Act, 1774 (14 Ceo. 3, e. cv.'), ss. 1 — 4, 7, 8, 10 — 
JFewcastle-7ipon-Tyne Improvement Act, 1870 
/33 e^' 34 Vict. o.cxx.'), ss. 6 — 8, 10, 11, 17, 19. 

By the Kewcastle To\to Moor Act, 1774, the 
right of depasturing two milch cows each on the 
Town Moor for the resident freemen and widows 
of freemen of the borough (known as the 
herbage right) was established, subject to such 
regulations for the improvement of the moor as 
were prescribed in the Act, which by s. 7 pro- 
vided that no lease should be made of that part 
of the moor called Cowhill as should be neces- 
sary for holding the Cowhill fair, nor of that part 
of the moor called the race ground, nor any part 
of the moor where booths, stalls, etc., were 
erected during the holding of the said fairs or 
horse-rabes, but the same should be “ preserved 
for fairs and races ” as theretofore. By the New- 
castle-upon-Tyne Improvement Act, 1870, a 
committee of stewards and wardens was consti- 
tuted to act for and on behalf of the freemen i 
and widows of freemen for all purposes relating 
to the Town Moor, and the committee and the 
corporation were empowered to enter into such 
arrangements as they might think fit for the 
appropriation of parts of the Town Moor for 
public purposes. Prior to 1882 horse-races were 
held on the Town Moor every year in the last 
week in June, known as the race week ; but in 
that year they were and ever since had been held 
in another place. In 1882 the committee and 
the corporation jointly gave permission for a 
temperance festival to be held on the race 
ground on the Town Moor during the race week, 
and also granted a licence to persons, who had in 
previous years attended the races, to attend the 
festival with their roundabouts and shows, and 
every year since then similar gatherings had been 
held on the Town Moor during the® race week. 
In iQr., 1913, the committee and corporation 
granted the usual permission for the temperance 
festival to be held on the Town Mooirduring the 
race week in the following June, but the com- 


F AIRS— coni imied. 
mittee declined to concur with the corporation in 
granting a licence to the defts. to bring their 
roundabouts and shows on the Town Moor during 
the festival, on the ground (as the fact was) that 
the herbage on the site occupied by the round- 
abouts and shows at the festival in June, 1912, 
had been almost entirely destroyed by the heavy 
steam and motor engines used to draw the 
roundabouts, &c., on to the site, that it would 
take several years to restore the herbage, and 
that there would not be sufficient herbage for 
the freemen’s cattle. The corporation neverthe- 
less granted the defts. a licence as usual, and 
thereupon the committee issued^.a writ against 
the defts. to restrain them from injuring the 
herbage on the Town Moor by bringing round- 
abouts, (fee., on to the moor, and moved for an 
interlocutory injunction. The corporation were" 
not made defts. to the action, but passed a reso- 
lution instructing their town clerk to defend the 
action : — 

Meld, that the temperance festival was not 
“ a fair ” within the meaning of either of the 
Acts of 1774 and 1870, that there was nothing 
in those Acts which empowered the corporation 
to grant the licence to the defts., and that the 
freemen were entitled to the interlocutory 
injunction for which they asked. Walker v, 
Murphy - - - Neville J. 77 J. P. 365 

BALSA BEMONSTEATIO. 

See Vendor and Purchaser and 
Will. *= 

EALSE IMPEIS01SrMENT~.i?(9/^?wce to action 
for — Arrest without tcarrant by prirate indi- 
vidual — Felony for lohieh plahitiff arrested not 
committed — Other felonies committed by some 
person other than plaintiff — Reasonable and 
probable cause to suspect plaintiff of haring 
comm'itted the other Jelonies. 

The action was brought to recover damages 
for false imprisonment and malicious prosecution. 

The pit. was given into custody by the defts. 
for stealing a book entitled “Traffic,” and 
although the defts., when they caused his arrest, 
were convinced that the person who stole 
“ Traffic ” was also gnilty of other thefts, they 
did not cause the pit’s arrest for these other 
thefts, but only for that theft of which they 
thought they had clear e^-idence. The deft, was 
committed for trial and acquitted of the charge 
of .stealing the book “ Traffic,” the defence being 
that in taking the book he had no felonious 
intent, which the jury accepted. 

The action was tried before the Lord Chief 
Justice and a special jury on Oct. 29 and 30. The 
jury, to whom the following questions were sub- 
mitted, answered as follows : — QL) Did the defts. 
take reasonable care to inform memselves of the 
true facts of the case? — ^Yes. (2/^) Did the 
defts. honestly believe thal the pit. had stolen 
the book? — ^Yes. (2&) Did the defts. reasonably 
believe that the pit. had stolen moneys and 
stock (other than the hook “ Traffic ”) from the 
bookstall ? — ^Yes. (3) Were the defts. in insti- 
tuting^ the criminal proceedings actuated by 
malice? — No. (4) What damages for false 
imprisonment? — 75L The Lord Chief Justice 
ruled that there was not an absence of reason- 
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FALSE IMPBISONMENT— ' FALSE IHPBISO:SyElfT— twrf/Kafd. 

able «and probable cause for the prosecution. I to work, and that there had been a false lift- 

Thus the pit. failed, and the defts. succeeded ; prisonment of the pit. 

upon the claiin for malicious prosecution, and it ; Judgment of Fickford J. reversed. Heed r. 
left the claim for false imprisonment. Both ' Weaedale Steel, Coal and Coke Go., Lb 
parties claimed judgment upon the verdict of the , C. A. [1913] 3 K. B. 771 ; 821.1 J. (K. B.) 1354 ; 

jury. The Lord Chief Justice had no doubt that l ' 109 L. T.467 

the defts. had reasonable and probable cause i ^ xt - n*-. i 

for siispectina the pit. of havinii stolen , msanee-Diseh.-irge^ rf 

money or books other than the book -‘ Traffic-, Iand->mell-Agn- 

when they gave the pit. into custody. , 

It W|iR not disputed by tiie pit. that a 
felony, or most probably a series of felonies, had FAEMEE — \Corkmeiis compensation — Work- 
been committed. H was admitted by tlie defts. ‘ man also carrying on occupation of 

at the trial be.^ore the Lo^d Chief Justice, that - farmer — Whether damages recoverable 


sewage on private land- 
cultural ditch — I n junction — Damages. 
See Local Governajent— Drainage. 


the pit. had not stolen the book “ Traffic. 

. The L.C.J. /teld that as the felony for which 
• the defts. gave the pit. into custody had not in 
fact been committed, the very basis upon which 
they must rest any <lefeiice of lawful excuse ft>r 
the wrongful arrest of another failed them in 
this case. Although he was quite satished not 
only that they acted with perfect bona tides in 
the matter, but were genuinely convinced after 
reasonable inquiry that they had in fact di.s- 
covered the perpetrator of the crime, it now 
turned out that they were wrong, and it could 
not be established that the crime had been com- 
mitted for which they gave the man into 
custody ; the}’- had failed to justify in law the 
arrest, and there must therefore be judgment for the 


by workman in capacity of farmer from 
third party. 

.sVc Workmen's Compensation — 
Eemedies. 

FATAL ACCIDENTS ACT, — Damaj/p — 
Ei'idenee — Profipcvilve Um — Fatal Aceidpntff 
Act, 18-16 (9 4' lU Viet, c. 93), .v.s*. 1, 2. 

i t is not a condition precedent to the main- 
tenance of an «action under the Fatal Accidents 
Act, 1846, that the deceased should have been 
actually earning money or money’s worth or 
contributing to the support of the pit. at or 
before the date of the death, provided that the 
pit. had a reasonable expectation of pecuniary^ 
benefit from the continuance of the life. 

Dicta of Dowse B. in Btnndie v. Coi^ and 


pit. for the 75/. damages which had been awarded, ' t# ' r, /r ( t t-* t,. 

with the costs of the' action. The defts. to have i 
such costs as were attributable to the issue 


of malicious prosecution. Judgment for pit. 
Walters v. W. H. Smith & Son, Ld. 

Isaacs C.J. [1913] W. N.359 ; 30 T. L. E. 158 
tn coal mine — Mefmal to icorh — 
Mefuml of employers to afford facilities for leav- 
ing the 7)1 ine. 

The pit., a miner, de.scended a coal mine at 
9.30 A.M. for the purpose of working therein for 
his employers, the owners of the colliery, for a 
period of time which under bis contract of 
employment wmuld expire at 4 p.m. On arriving 


Lord Morris, when Chief Justice, in IloUeran v. 
Bagtiell (1880) 6 L. R. Ir. 333, overruled. 

Where, therefore, an action was brought by 
a father under the Fatal Accidents Act, 1846, 
for damages for the loss of a daughter, aged 
sixteen, who was killed by the negligence of the 
defts., and it was proved that at the date of her 
death the deceased, who lived with her parents, 
was nearing the completion of her apprentice- 
ship as a dressmaker and was likely in the near 
j future to earn a remuneration which .might 
j quickly have become substantial : — 

Held, that there was evidence of damage 


at the bottom of the mine the pit was ordered to ; the juir could reasonably act. 

do certam work He wrongfully refused to do , Decision of the C. A., 106 L. T. 715, affirmed, 
the work, and at 11 A.M. requested to be taken to i Xaff Yale By. Co. v , Jenkins - H. L. (E.) 
' ‘ "* " [1913] A. C. 1 ; 82 L. J. (K. B.) 49 ; [1912] 


the surface in a lift, which was the only w’ay in 
which he could leave the mine. By the orders 
of his employers he was permitted to use the 
lift until 1.30 P.M., although the lift had before 
that time been available for the carriage of the 
pit. to the surface. The pit. was in consequence 
obliged to remain in the mine against his will 
until 1.30 P.M. In respect of this detention the 
pit. sued his employers for damages for false 
imprisonment : — 

Held by Buckley and Hamilton L..JJ,, 
Yaughan William? L.J. dissenting, that the 
action could not be maintained, on the ground 
that the refusal of the defts. to afford the pit. 
facilities for leaving the mine at a time when as 
between them and the pit. they were under no 
contractual obligation to do so did not in law 
constitute an imprisonment of the pit. 

Held by Yaughan Williams L.J. that the true 
inference to be drawn from the facts was mat 
the defts. had caused the pit. to be detained in 
the mine in order to punish him for his refusal 


W. N.^241 ; 29 T. L. E. 19 ; 57 S. J. 27 

FEES — Counsel. 

See Counsel. 

— Ecclesiastical fees. 

See Ecclesiastical Law. 

FENCING — Negligence — Landowner — TJnfenced 
land — ^Leave and licence to enter — 
Children — Inj ur^^ — Liability. 

See NEGLiGENCE—Dufettced Land. 

— Streets. 

See Local Government— S treets. 

FEEEY — Bisturhance — Ferry from point tO’ 
point — Change of circumstances— iVeiu traffc. 

The pits, claimed (inter alia) (1.) a de- 
claration thati they were entitled to an ancient 
ferry mentioned in the statement of clS!7n, 
and (2.) an injunction to restrain the defts., 
their servant# and agents, from carrying foot- 
passengers for hire across the river Thames, 
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EEERY — continued. ^ 

t)ver, upon, within,, or near the said ancient 
ferry and from disturbing the pits, in their 
enjoyment thereof. 

The defts. ^admitted that a ferry in fact 
existed between the points A and B, but 
denied it was a franchise ferry. They also 
admitted that they carried on a ferry, but 
alleged that the ferry so carried on by them 
was more than a quarter of a mile distant 
from the ferry between the points A and B, 
and served a diner ent neighbourhood on both 
sides of the river, and^was in respect of a 
totally new traffic, namely, that created by the 
opening by the London County Council of 
Marble Hill Park : — 

Meld, that the pits, had established their 
claim to a franchise of a ferry between the 
points A and B, mentioned in their particulars. 
Passages in the judgments in Newton v. Cuhitt 
(1862) 12 C. B. (N.S.) 32, 58, 59, and Hopkins 
V. 6rreat Northern By. Co. (1877) 2 Q. B. D. 
224, 231, referred to. The question to be 
determined was whether the defts/ ferry 
was a colourable diversion only of the pits.' 
ferry, or whether it was bona fide estab- 
lished for the purpose of accommodating and 
did accommodate a traffic substantially new 
in character and different from that which 
^ the old ferry was established to serve. In 
order to determine this question in favour of 
the defts. it was not sufficient to shew that 
the volume of traffic had increased, as, for 
example, by reason of the increase in the popu- 
lation of the riverside places ; they must estab- 
lish that the traffic served by them was a 
substantially new traffic necessarily demanding 
new facilities. 

Held, that there had sprung up a sub- 
stantially new traffic different in character 
from that served by the old ferry, and 
that the defts. ^ ferry was started bona fide 
to meet a genuine demand on the part of 
the public in connection with this new traffic. 
Under those circumstances it would be an un- 
due extension of the pits.' monopoly, if the 
Court were to prevent the defts. from con- 
tinuing to carry persons across the river as 
they have been doing. There must be a 
declaration that the pits, were 'entitled to the 
ancient ferry, but the rest of the action failed 
and must be dismissed with costs. Eael of 
Dysaet V. Hammerton- & Co. 

Warrington I. [1913] W. N. 125 ; 

29 T, L. E. 464 ; 57 S. J. 501 

HUiw'bance — Merry from rill to rill or 
point to pmnt — Change of elrcmutances. 

Between the thirteenth and fifteenth 
centuries various grants were made by the 
Crown of the manor of Lothingland on the 
west side of the river Yare with (amongst other 
things) ferries belonging to the manor, and 
during that period the lords of the manor were 
exercising a right of ferry across the river Yare 
in respect of the vill or vills of Gorleston and 
Little Yarmouth or South Town iivthe manor of 
G^eston, in the hundred or half hundred of 
Lothingland. A similar right was during this 
period exercised from the east feank by the 
bailiffs of Great Yarmouth. Since the beginning 


-BmWL^-continued. 

of the fifteenth century the lords of the^anor 
of Lothingland received the tolls and exercised 
the ferriage rights from and to both sides of the 
river Yare. 

For some lime before 1834 the pits.’ pre- 
decessors in title carried persons across the 
river Yare only at a point described as the lower 
ferry. In 1829 and 1834 proceedings were 
taken against one Ebden by a predecessor in 
title of the pits, for disturbing the ferry, and 
in those proceedings respectively Ls*. d^ages 
and an inteiim injunction were awarded .to the 
pits. # 

In 1834 a mepi^Ji'ial was presented to a 
predecessor in title of the pits, by occupiers and 
owners of property in Great Yarmouth and. 
South Town requesting him as proprietor of' 
the ferry to provide an additional ferry boat 
to ply in the river in the vicinity of the Armoury 
at South Town. Thereupon the pits.’ predecessors 
in 1834, established another crossing place at a 
point known as the upper ferry and acquired 
land on each side of the river for the purpose of 
making landing places. Since that date the 
business of carrying aerbss the river was carried 
on at these two places between the vill of Great 
Yarmouth on the east side of the river and the 
vill or vills of Gorleston and Little Yarmouth 
or South Town on the west. There were no 
other fixed landing places or ferry stations 
except those at the upper and lower ferries. 

By several local statute^ protection was 
given to the ferries of a nature more consistent 
with the existence of an exclusive right of 
ferrying between the above-mentioned vills than 
with a point to point ferry. 

The pits, relied upon the grants, user, pro- 
ceedings, documents and statutes mentioned 
above as evidence of a prescriptive title to or 
alternatively of a lost grant of a vill to vill ferry, 
and as evidence that there had been a transfer 
of their original moiety of the ferry rights from 
the bailiffs of Yarnmuth to the pits.’ predecessors 
in title. 

In 1510 the manor of Gorleston was granted 
by Henry Ylll.to E. Jerningham and his wife in 
tail with all franchises, &c., and from that time 
the right of ferry was exercised by Jerningham 
and his successors, and though the title of the 
pits, was not strictly traced to this grant of the 
manor, it was probably the foundation of their 
title : — ' 

Meld^ that the inference ought to he drawn 
that the grant to the pits.’ predecessors in title 
was a grant of a vill to vill ferry, and not 
merely a point to point ferry, whether it was 
derived from the grant of 1510 or from a lost 
grant. 

Before 1867 the number ox passengers carried 
was possibly substantial but probably not very 
great, but after that year it increased steadily 
and largely in consequence of alterations in the 
manner of carrying on the fishing industry and 
the increase in the number of ordinary visitors to 
Yarmouth : — 

that the alteration in the circumstances 
did not affect the pits.’ right to the vill to vill 
ferry. 

The deft, regularlv carried nassenerprs. phiVav 
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worltQen, across the river. He did not always 
start from and arrive at the same spot, but as a 
rule he carried from and to pracbically the same 
part of a fish quay and the opposite bank within 
the limits of the pits.’ exclusive ferry and did 
practically a ferry business : — 

Held^ that the deft, by his acts had interfered 
with the pits.’ rights as owners of the vill to vili 
ferry. 

Senible that even assuming the lower ferry to 
be oi^y a point to point ferry, and that the upper 
ferry* was entitled to no protection, the facts with 
regard to the change of circumstances did not 
shew that ther^was a difi^^jent traffic within the 
principle of the decisions in Neiuton v. dubitt 
(1862) 12 C. B. (N.S.) 32, “and Cowe8 District 
Council V. Southampton Steam Pachet Co. [1905] 
2 K. B. 287, but shewed only an increase and 
development and alteration in the nature of the 
same traffic, and that as the places from and to 
which the deft, carried passengers were close to 
the pits.’ lower ferry, the acts of the deft, con- 
stituted a disturbance of that ferry. GsKEnAL 
Estates Co., Ld. v. Beaver - Pickford J. 
[1913] 2 K. B. 433 ; 82 L. J. (K. B.) 585 ; 11 
L. a. B. 441 ; 108 L. T. 839 ; [1913] W. N. 

74 ; 77 J. P. 249 ; 29 T. L. B. 327 

PEBTILIZEBS AND FEEDING-STUPPS. 

See Adulteration. 

PIEBI PAOIAS — Execution — Unpateiited 
mining claim in Ontario — Seizure and 
sale. 

See Canada— O ntario. 

PINAL OBDEB — Time for appealing — ^Appeal 
from county court — Appeal from judg- 
ment of Divisional Court. 

See Appeal— C ourt of Appeal. i 

FINANCE ACTS. 

See Revenue. 

PINE — Summary jurisdiction — Default of 
sufficient distress — Imprisonment — 
Licensing (Consolidation) Act, 1910. 

See Justices— C riminal Law. 

PIBE — Ship — Damage to cargo — Unseaworthi- 
ness — Bill of lading — Exceptions. 

See SHiPPiNG-^Pire. 

PIBE INSDBANCE. 

See Insurance (Fire). 

PlSIi— Fried fish shop — Injunction. 

See Covenant and Nuisance. 

PISHEBMAN — Workmen’s compensation — 
Workman — Share of profits. 

See WcijiKMEN’s Compensation — 

Workman. 

PISHIN G — Manor — Copyh old tena nts — A lleged 
right of fishing — Immemorial usage — Custom — 
Measonableness. 

The tenants on certain ancient copyhold 
messuages within a manor had since 1599 asserted 
a custom for them to fish in certain waters 
within the manor, hut there were contfnual 
protests by the lord of the manor. As far back 

as It vino* m pm nr V xrrkTit tlip Ro'KifnQnTT- 


MlSmm-^coMinuef 

fished without interruption by the lord of tke 
manor, and some of them had let the fishing and 
did not regard their right as limited to catching 
fish for their own consumption. In an action by 
the owner of two of the messffages, which had 
been turned into fee simple, against the lords of 
the manor and their fishing tenant, for a 
declaration that the pit. had a right of fishing 
for the consumption of the occupants of the 
messuages : — 

Held, that on the evidence*the pit. had failed 
to prove the existence of an immemorial usage 
amounting to a legal^ custom, and that as the 
alleged usage had been without reference to the 
needs of the occupants of the messuages, the pit. 
had failed to prove a reasonble usage, and 
therefore he was not entitled to the declaration 
asked for. Payne r. The Ecclesiastical 
-C oMMRS. AND Landon - * Warringtou J. 

30 T. L. B. 167 

PISHlNG NETS— Collision clause of Lloyd’s 
■ policy — Construction of clause — “ Col- 
lision , , , with ship or vessel ” — Col- 
lision with nets of fishing vessel. 

See Insurance— Marine. 

PIXTUBES — HlvB’purchase agreement — JEguit- 
a hie interest — Debentures — Receiver — Possession 
— Priorities — Right of vendor of fixtures to 
remove, ^ 

Appeal from a decision of Eve J. [1913] 
W. N. 128). ■ 

By an agi’eement in writing, dated Nov. 11, 

1910, George Mills & Co., Ld., agreed to supply 
and erect upon the works owned by the firm 
of Morrison, Jones & Co. (the predecessors of 
the deft, co.) a complete installation of a patent 
automatic sprinkler for the protection of the 
premises from fire, at the price of 23 7L, payable 
by annual instalments. In the event of default 
being made in any annual instalment, or of any 
breach of the agreement by the purchasers, the 
whole unpaid balance of principal and interest 
was immediately to become due. The agreement 
further provided that the basis of the contract 
was that the sprinkler installation remained the 
sole and exclusive property of the contractors 
until the whole sum of 237^. had been paid, and 
in the event of default the contractors might 
enter upon the premises and remove the 
installation. 

The deft. co. took over the assets and liabilities 
of the firm of Morrison, Jones & Co., including 
their interest under the agreement. In Dec., 

1911, the deft. co. issued a series of first mort- 
gage debentures containing a charge in the 
usual form on the undertaking, such charge to 
be a floating security. 

Default was made in payment of the instal- 
ment under the agreement of Nov. 11, 1910, and 
on Oct. 18, 1912, a receiver was apppointed in an 
action brought by the debenture-holders to enforce 
their security. The debenture-holders had no 
notice of the agreement. 

George Mjlls & Co., Ld., took out this summons 
for liberty to enter upon the deft, co.’s pre®^ses 
and remove therefrom the sprinkler installation. 

Eve J. egave judgment in favour of the 

o i rto T% fir< 
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FIXTURES— 

^ The pits, in the action appealed. 

The C. A. dismissed the appeal. 

Judgment of Parker J. in In re Samuel Allen 
4’ Sons, M, [1907] 1 Ch. 675, followed. In re 
Moreison, Joi?es & Taylor, Ld. Cookes v. 
The Go. - C. A. [1913] W. N. 316 ; [ 1914] 
1 Ch. 50 j 30 T. Ii. R. 69 ; 68 S. J. 80 

Hiring hy lessees — Re-entry ty lessors — 
Detinue — Eiectric light filament Icomps left on 
jfremises hy lessee^ — Re-entry by lessors. 

The pits, let electric li^ht filament lamps on 
hire to the lessees of a theatre. The lamps were 
affixed to their brackets by the bayonet attach- 
ment in common use for this purpose. The 
defts., who were the owners of the theatre, 
re-entered for non-payment of rent, the lamps 
being then still on the premises and no demand 
being then made for them by the pits. Shortly 
afterwards the pits, claimed them from the defts 
and as the latter did not give them up, the pits, 
sued them in detinue : — 

Held, that the pits, were not entitled to 
recover. British Economical Lamp Co., Ld. 
r . Empire Mile End, Ld. 

Riv. Ct. 29 T. L, R. 386 

FLATS — London — Poor rate — Valuation — 
Houses and buildings let out in separate 
tenements — Rateable value — Deduc- 
tions from gross value. 

See Rates. 

FLOATING CHARGE. 

See CoMPANr— Debentures and Mort- 
gage — ^Redemption. 

FLOODING — Burgh — Drainage and road autho- 
rity — Natural stream — Reparation — 
Negligence — Edinburgh Corporation. 
See Scottish Law. 

FLOWER BOXES — Demise of first floor office — 
Bight to fix flower boxes outside office 
windows — Trespass — Demise of both 
sides of outer wall. 

See Landlord and TENANT—Lease. 

FOG. 

See Negligence— Onus of Proof and 
Shipping — Collision — Fog, 

FOOD AND DRDGS— Sale of. 

See Adulteration. 

FOOTPATH. 

See Highway. 

FOEECLOSDBE— Mortgage. 

See Mortgage. 

FOREIGN COUNTRY— Charge of legacies and 
debts on specific realty and personalty 
in — ^Will — Construction — Mixed fund— 
Non-exoneration of residuary per- 
sonalty. 

See Will — Charge. 

— Payment under compulsion of law — Legal 
process in a foreign country — ^Action 
for recovery of money. 

^ See Money Had and Received, 

FOREIGN DOMICIL — of husband — Separate 
domicil of wife— Jurisdiction— Decree. 
Bee Divorce. 


FOREIGN INVESTMENTS — Income — 
I Insurance company — Interest ifct re- 

I mitted home. 

See Revenue— Income Tax. 

FOREIGN JUDGMENT — Colonial judgment — 
Defendant born in Colony — “ Suljeet ” of Colony 
— Defendant not resident or domiciled there— 
Enforceability of judgment. 

The fact that a person is born in a British 
Colony docs not make him a ^‘subject ” of that 
Colony so as to make a judgment recovered 
against him in his absence in the Colonial ^ourt 
enforceable in this country.^ 

The deft, w’as born^in the Colony of Victoria, 
Australia, and resident for twenty -six years there 
until 1890, when he came to live in England. 
Neither of his parents was born in Victoria. 
Since 1890 he visited Victoria on several occa»> 
sions, the last being in 1906. In 1911 the pits, 
issued a writ against him in the Supreme Court 
of Victoria to recover a sum of money as being 
due bn accounts stated. The writ was served on 
the deft, in England, but he did not appear, and 
the pits, signed judgment in the Victorian Court 
against, him in default of appearance. In an 
action in England upon the judgment, the pits.’ 
contended that, as the deft, was born in Victoria, 
he was a “subject” of that Colony, and that 
therefore the judgment was enforceable here : — 

Held, that the deft, was a subject of the 
King, and not a “ subject ” of Victoria so as to 
render the judgment recovered against him in 
his absence binding upon hiifi in this country, 
and that therefore the j udgment was not enforce- 
able here. Gavin Gibson & Co., Ld. v. Gibson 

Atkin J. [1918] 3 K. B. 379 ; 82 L. J. (K. B.) 

1316 ; [1913] W. N.247 ; 29 T. L. R. 665 ; 

109 L. T. 446 

I 

! Court in British India — Decree for divorce 
and damages against co-respondent — Co-respon- 
dent domiciled and resident in England — Action 
by petitioner to recover upon the decree for 
damages. 

The Courts of this country will enforce a 
foreign judgracut in personam ancillary or acces- 
sory to a decree for dissolution of marriage, such 
as a judgment for damages against a co-respon- 
dent, regularly pronounced according to the law 
of the Court which has given it, where both the 
Court pronouncing and* the Court enforcing the 
judgment are Courts of the same Sovereign and 
where the Court enforcing it could not grant 
that relief, because it had no jurisdiction over 
the marriage to the dissolution of which: the 
judgment for damages was ancillary. 

The pit., who was a British subject domiciled 
and resident in British India and liad been 
married there, regularly instituted a suit for 
divorce in India under the Iil^ian Divorce Act, 
1869, making the deft, a co-respondent. The deft., 
a domiciled British subject, had then left India 
and had no property there ; he was resident in 
England and was duly served with the peti- 
tion by registered post in England, in accordance 
with the procedure of the Indian Court ; he did 
not appear or defend the suit. A decree was 
proilbunced dissolving the marriage and awarding 
12001, as damages to be paid by the deft, to the 
pit. : — 
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that the pit. was entitled to recover 
the damages awarded by the judgment of the 
Court in India. Phillips v. Batho Scrutton J. 
[1913] 3 K. B. 25 ; 82 L. J. (K. B.) 882 ; 

109 I. T. 315 ; [1913] W. N. 192 ; 

29 T. L. R. 600 

Proceedings contrary to nainrad justice — 
Contract — Assignment — Befence of fraud — Ex- 
clusion of evidence of fraud 'by Canadian Court. 

In an action upon a foreign judgment the 
English Court will not hold the foreign judgment 
to b% contrary to natural justice, where the 
foreign Court has jurisdiction over the subject- 
matter of the ^it and tS,% parties thereto, and 
where the parties have duly and in accordance 
with English ideas of natural justice been sum- 
moned to the foreign Court so as to have had 
a hearing or an opportunity of being heard. 

A certain co. in Quebec owed a sum of 
money to one K. He assigned part of this debt 
to the pit. as security for a loan. He subse- 
quently assigned the whole debt to the deft., 
subject to the rights of the pit., in consideration 
of an undertaking by the deft, to pay to the 
pit. the amount of the debt due from H. to the 
pit. 

The pit. sued the deft, in Canada to recover 
the amount of the debt. The deft, in that action 
pleaded that he had been induced to enter into 
the undertaking by the fraudulent misrepresen- 
tation of N. as to the financial position of the 
co. The CanadisKi Court held that evidence of 
this fraud was inadmissible, and gave judgment 
for the pit. 

In an action in England upon this judg- 
ment : — 

PLeld, that the judgment was not contrary to 
natural justice. Robihsoh r. Fennbb 

Channell J. [1913] 3 K . B. 835 

FOREIOT MARRIAGE — Evidence — Former 
petition and decree of restitution of 
conjugal rights — Formal proof of mar- 
riage in that suit — Subsequent petition 
for dissolution — No fresh proof of mar- 
riage required. 

See Divorce. 

FOREIGN FOSSESSIONS—Income tax— Place 
of assessment — Jurisdiction to assess at 
place of resideifie. 

See Revenue. 

— Income tax — Property settled on infants— 

Infants not entitled to a vested interest. 

* See Revenue — Income Tax. 

FOREIGNER — Domiciled abroad — Insured in 
English company — Right of foreign 
executors. 

See Insurance— L ife. 

FORFEITURE— Determinable life interest— Re- 
ceiving order — Discharge of order. 

See Will. 

— Protected life estate — Advancement clause — 

Whether advances to appointees valid — 
Whether life estate forfeited. 

See Settlement— A ppointment. ^ 

Belief against — Befault in ‘paymeni of an 
instalment of vurcliase-mone}! — Time of the 


FORFEiTtTRE — eSitinued, 

essence of the contract — Specific performanm 

decreed — British Columbia. 

An agreement for sale by the respondent 
co. of lands in British Columbia for a price 
to be paid in instalments at*specifi.ed dates- 
contained a clause of forfeiture both of the 
agreement and of all payments of past instal- 
ments of purchase-money in case of default 
of punctual payment of any one instalment ; 
and time was declared to be of the essence of 
the agreement. Default h£?7ing been made, 
the co. sued to enforce the forfeiture ; the 
appellant paid into Court the instalment due 
and counterclaimed for specifi.c perform- 
ance : — 

Beld^ that by the law of British Columbia 
as well as by English law the condition of for- 
feiture was in the nature of a penalty from 
which the appellant was entitled to be relieved 
on payment of the purchase-money due. Kil- 
mer 'o. British Columbia Orchard Lands, 
Ld. - P. C. [1913] A. C. 319 ; 82 L. J. (P. C.) 

77 ; 108 L. T. 306 ; 29 T. L. B. 

319 ; 57 S. J. 338 

FRANCHISE. 

See Parliament. 

FRAHI). 

See Company— Winding-up— Transfer 
of Action. « 

See Criminal Law — Fraud. 

Contract induced by Fraudulent Misrepre- 
sentation. 

Interlocutor of the Second Division of the Ct. 
of Sess. in Scotland (1911 S. 0. 33) reversed on 
the facts. Glasgow and South Western 
Ry. Co. V. Boyd & Forrest - - K. L. (Sc.) 

[1913] A. C. 404 

— Foreign judgment. 

See Foreign Judgment. 

— Knowledge of unregistered rights. 

See Malay States. 

FRAUDS, STATUTE OF -Guarantee. 

See Guarantee. 

Memorandum in writing — Contract — Promise 
to leave a legacy by will — Consideration for 
marriage — Expression of intention — Importing a 
promise — Statute of Fra uds. 

The father of an intended bride, ' when 
asked by the husband to make a settlement, 
wrote : ** I have made a will leaving V. (the 
bride) a legacy of 5,000L, and I do not intend 
to alter it. I shall leave the allowance of 
150^. as it is.” The will was afterwards re- 
voked : — 

Beld, that the letter followed by the mar- 
riage constituted an enforceable contract as 
to the 5,C00Z., but not as to the 150L, and 
that B. was entitled to prove against the 
estate of the father for the 6,000^. by way of 
damages. Pi re Broadwood. Edwards r. 
Broadwood • - - C, A. 56 S. J. 703 

Memorandum in writing — Construction of 
memorandum — ‘‘ I agree to give 160?. a yeaff^and 
I hope a bit mo7*e ” — Annuity — Period of— -Inten- 
tion to grani^n allowance — Termination at death 

nf ar/iAifny' 
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FBATIDS, SIATUTE OF— cotowi. 

• Where a father, on the 3ay before his daugh- 
ter’s marriage, wrote to her intended husband 
and said ‘‘My dear Bert, when you marry my 
daughter Lydia I agree to give 150?. a year, and 
I hope a bit mofe,” and the marriage took place 
and the 150?. per annum w'as paid : — 

Held^ that such a document was sufficient to 
satisfy the Statute of Frauds, but was only a 
contract on the part of the father to pay to the 
daughter an allowance of 150?. a year during the 
joint lives of the father and the daughter. 

JEas parte Annandale^^In re Curtis (1834) 4 
Dea. & C. 511, followed. 

Llanelly Ry, and Book Co. v. London and 
NorthAVestem Ry. Co., L. R. 7 H. L. 550, 
distinguished. I?i re Lindrea. Lindrea r. < 
Fletcher - - Sargant J. 109 L. T. 623 ; * 

58 S. J. 47 

Sale of land — Coyitract — Memoranduvi — 
Written offer to purchase — Time for acceptance 
limited — Acceptance out of time — Subsequent 
conduct — Implied parol agreement either to extend 
time or to treat acceptance as ralid — Specific 
performance — Vendoo‘'s action — Term left oqoenin 
offer and acceptance — Term solely in vendor’s 
favour — Waiver by vendor at the bar — Statute of 
Frauds (29 Car. 2, c. 3), s. 4. 

Although a 'written ofEer to purchase land 
, limits a definite time for acceptance, with a pro- 
viso withdrawing the offer if not accepted within ^ 
that time, that time limit may nevertheless be 
extended by a parol agreement before it expires, 
or, if not so extended, the actual acceptance 
though out of time may by a parol agreement be 
treated as a valid acceptance, and in neither case 
is any memorandum of the parol agreement re- 
quired by the Statute of Frauds. 

Coss V. Lord Nugent (1833) 5 B, & Ad. 58, 
distinguished. 

A parol agreement of either nature maybe 
implied by the conduct of the parties subsequent 
to the actual acceptance. 

Bruner v. Moore [1904] 1 Oh. 305, 312, 
applied. 

A purchasers’ offer provided that the pur- 
chase-money should be paid as to 250?. on com- 
pletion and as to the balance within two years 
bearing interest at 5 per cent, and to be secured 
to the vendor’s satisfaction. 

The vendor accepted the offer subject to the 
purchase-monejr being secured to his satisfac- 
tion. 

Two months before the date fixed for com- 
pletion, and while the method of securing the 
balance of the purchase-money was still in 
negotiation, the purchasers withdrew their offer. 

The vendor sued for specfic performance or 
damages : — 

Held, that the provision for securing the 
balance of the purchase-money to the vendor’s 
satisfaction did not prevent the offer and ac- 
ceptance from constituting a binding contract, 
ahd that in any case, as the provision was solely 
for the vendor’s benefit, he could waive it at the 
Bar. • 

^awhsley v. Out ram [1892] 3 Oh. 359, 
applied. Morrell v. Studd & MTillingtok 

Astbtiry J. [1818] 2 Ch. 648 ; im L. T. 628 ; 

[1913] W. K. 273 ; 58 S. J. 12 


FRAtIBS, STATUTE OT-^eo7itinued. 

— Trustee — Breach of trust — Appropriatipti of 

security by defaulting trustee to meet 
breach of trust — Declaration of trust. 
See Trustee. 

FRAUBTJLENT MISBEPBESENTATIOIT. 

See CoMPANY—Frospectus, and Ikfakt 
— Contract. 

FRAUBTTLEITT PREFEBEISrCE — Return of 
goods to creditor — Motive of debtor— 
Evidence — Collateral facts — Acknissi- 
bility — Pressure. 

See BANKRUPTCY-^Fraudulent Prefer- 
ence. ^ 

FBAXJBTJLENT TEUSTEE— Treasurer of friendly 
society — Misappropriation of funds — 
Prosecution — Necessity of sanction of 
Attorn ey-G-eneral. 

See Criminal LAW~Larceny Act, 1901. 
FBEEMASOBS. 

See Revenue— Corporation Buty. 

FREIGHT. 

See Shippinu. 

FRIENBLY SOCIETY — Fraudulent trustee — 
Prosecution — Necessity of sanction of 
Attorney-Genearal. 

See Criminal Law— Larceny Act, 1901. 

— Winding-up — Unregistered company — 

Friendly society not^ registered under 
the Friendly Societies Acts— Jurisdic- 
tion. 

See Company — Winding-up, 

FRIENBS, SOCIETY OF— Non-parochial regis- 
ters — Certificates of recording clerk^ — ■ 
Admissibility. 

See Evidence — Public Bocument. 

FITNB IK COURT — Dormant funds — Applica^ 
tion for transfer by judicial factor — No certifeate 
of beneficial interests — Judicial Factors {Scotkmd) 
Act, 1889 (52 53 Viet. c. 39), 13. 

A person who has been appointed judicial 
factor by the Scottish Court in respect of a 
dormant fund in Court in England is not entitled 
as such to call for a ti'ansfer in the absence of 
the persons beneficially^ interested. Gordon v. 
Smith - Keville J. 108 L. T. 951 ; [1913] 
W.K. 161; 57S. J. 695 

FURNITURE — School — Power and duty of local 
education authority to provide furniture. 
See School. 

GAME. 

See Ground Game •Act. 

GAMING — Betting — Deposit of money on bets — 
Betting outside house — Stakes handed over out- 
side — Payment of bets inside house — Reoeiring 
moneys on “ deposit"*^ — Meaning of “ deposit ’ — 
Betting Act, 1853 (16 # 17 fict. e. 119), 1, 

3, 4. 

^he respondent was the tenant of a house on 
the ground floor of which was a shop with a 
room at the back. Outside the house there was 
an entry from which a side door opened into the 
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hou^. The respondent’s father occupied the 
house. Betting was carried on by the respondent 
in this way : A person wishing to bet wrote on 
a paper the name of the horse and the amount of 
the bet ; he wrapped up in the paper the coin 
representing the bet and handed the same to 
the respondent in the entry or street. Several 
packets were so received by the respondent, but 
none were received in the house. Papers and 
coins which had been so handed to the respondent 
outside were found in the back room of the 
hou 9 e, and the rooms of the house were used 
merely for paying^out the money won on bets 
previously nifMe outside.*^ * * 

Upon an information under s. 4 of the Betting 
Act, 1853, against the respondent as the occupier 
, of the house for receiving moneys as a “ deposit ” 
upon bets, the justices dismissed the information 
on the ground that, the betting having been com- 
pleted outside the house, the mere taking of the 
papers and money to the back room without the 
knowledge of the persons making the bets was 
not a “receiving” of the moneys within the 
meaning of the statute : — 

Held, that the justices were wrong in holding 
that the mere taking of the papers and money 
to the back room without the knowledge or 
connivance of the persons making the bets did 
not constitute a “receiving” within the meaning 
of the statute, but that sufficient facts had not 
been found to bring the case within s. 4, and 
upon that ground the case ought not to be 
remitted to them. 

Held, further (Avory J. dissenting), that 
“ deposit ” in s. 4 includes the payment or hand- 
ing over of the whole sum staked as well as of a 
part only of that sum. Boultok v. Hunt 

Biv. Ct. 109 L. T. 246 ; 77 J. P. 337 

Bets — Bay merit — Crossed clieqiie — Payment 
into lanlt — Action hy draioer against payee — 
Meaning of “ holder ” — Gaming Aci, 1835 (5 6 

Will. 4,' c. 41), 5. 2. 

By s. 2 of the Gaming Act, 1835, money paid 
to the “indorsee, holder, or assignee” of a 
security given for a consideration arising out of 
illegal transactions is to be deemed to be paid 
on account of the person to whom the security 
was originally given and such money is recover- 
able from such last-named person by action. 

The pit. gave to th#deft. in payment of bets 
certain crossed cheques drawn by the pit. in 
favour of the deft, or the def t.’s order. The deft, 
indorsed the cheques and paid them into his 
bank and they were paid by the pit. There was 
no evidence that the payment had been made 
to the bank in the character of holders in their 
own right and not in that of agents for the 
deft. ^ 

Held, in an action by the drawer against the 
payee to recover the amount of the cheques, 
that in the above section the word “ holder ” 
means not the person to whom the security was 
orginally given, but a holder deriving his title 
from that person, and that as the bank merely 
collected the money for the deft, the bank was 
not the indorsee, holder, or assignee within the 
section, and therefore the pit. could not recover. 

Qucere, whether, if it had been proved that 
the deft.’s account at the bank was overdrawn, 


GAMING — coyvtinue§. 

the pit. might have recovered, because the baSk 
might then have been the holders of the cheque 
within the section. Hicholls r. Evans 

Channel! J. 30 T. L. B. 42 

1. Betting — Betting Act, 1853 (16 4* 17 Viet, 
c. 119), ss. 1, 3 — Documents relating to racing or 
betting — Postal orders. 

A search-warrant authorized a police officer 
to seize “ all lists, cards, or other documents 
relating to racing or betting : — 

Held, on appeaU that postal orders found 
upon the premises, along with lists and coupons 
relating to betting, had been competently seized, 
and were admissible as evidence. 

2. Evidence — Competency — Statement by 
accused in conversation with officer' executing 
search-iva rra nt. 

In a betting prosecution a police officer’s 
evidence was that while he was executing a 
search-warrant the accused made certain state- 
ments to him in reply to a remark regarding 
the charge. The evidence was objected to, but 
the objection was repelled, and a conviction 
followed : — 

Held, on appeal, that as the statements had 
been voluntarily made, the evidence w^as not 
incompetent. 

3. Betting — Betting Act, 1853 (16 4* 17 Viet, 
c. 119), ss. 1, 3 — Houses used for betting — 
office used for mailing bets — Accounts settled 
at second office. 

Bookmakers were charged with a contraven- 
tion of the Betting Act, 1853, ss. 1 and 3, by using 
two offices “ for the purpose of money or other 
valuable thing being received ” in connection 
with betting. It appeared that the accused 
carried on a betting business by post, and con- 
ducted the whole correspondence regarding their 
bets from one' office, while they settled their 
accounts at the second office. They were found 
“guilty as libelled.” 

It was argued, on appeal, that no offence 
had been committed in the second office : — 

Held, that an offence had been committed, 
as that office was used for the purpose of 
receiving money connected with bets, whatever 
the place of actual receipt might be. Appeal 
dismissed. 

Stoddart v. Hawhe [1902] 1 K. B. 353, followed. 
Hodgson, Senioe and Anothee v. Mac- 
PHEESON 7 Adam, 118 

Game of chance — ^’‘Progressive whist — 
Legality of— User of place for purpose of un- 
lawful gaming— Gaming Houses Act, 1854 (17 4* 
18 Vict.c.h%'),s.4:. 

By s. 4 of the Gaming Houses Act, 1854, any 
person who having the use of any house, room, 
or place uses the same for the purposes of unlaw- 
ful gaming being carried on therein may be 
summarily convicted. 

The appellant having the use of certain 
premises used the same for carrying on therein 
games of cards known as “ progressive whist ” or 
“ whist drives ” advertised to be heW eacjn week 
during the winter. The public were irnSed to 
attend on payment of ^d. each, and admission 
tickets were given to any one who paid for 
them. The players on entering: were shewn to 



( 235 ) THE COMPLETE CUEEENT DIGEST, 1913. ( 236 ) 


GAHING — contimied. ^ 

tfibles and played the ordinary game of whist ; 
there was no choice of partners, and at the end 
of each hand the winning conple proceeded one 
to the next table higher up the room, the other 
to the table dowfi the room, and after a number 
of hands had been thus played, the scores were 
handed up and prizes given to the ten players 
who had the highest scores. 

The prizes were provided by the appellant out 
of the proceeds of the ticket money, the balance 
being retained by l-he appellant as his personal 
profit. The appellant hSMng been convicted 
under s. 4 : — 

Held^ that in the game of progressive whist as 
so played the element of chance so much pre- 
dominated over the element of skill as to make 
the game practically a game of chance ; that the 
gaming was unlawful gaming wdthin s. 4, and 
that the appellant was properly convicted of 
using the place for the purpose of unlawful 
gaming. MORRIS r. Godfrey - Biv. Ct. 

23 Cox, C. C. 40 ; 106 I. T. 890 ; 76 J. B. 297 ; 

28 T. L. E. 401 

Penmj'i)i4he-dot maohme — Cup and hall — 
IT} ring out of machine — Game of shill. 

By an agreement made betw^een the pits, and 
the deft, the pits, agreed to supply and the deft, 
agreed to take on hire certain automatic machines, 
tfhe machines were worked as follows : The 
operator having placed a penny in the slot 
pressed a spring which released a ball. The ball 
thereupon gyrated among a number of pins. 
The object of the operator was to catch the ball 
when it dropped by means of a cup attached tc 
a movable bar. It entirely depended upon the 
skill of the operator in placing the cup in the 
right position for catching the ball. 

In an action claiming three wreeks’ rent of 
the macliines : — 

Ileldy that there was a dominant element of 
skill in the use of the cup, that it was therefore 
a game of skill, and that the pits, were entitled 
to succeed. 

Judgment of Scrutton J. affirmed. Pessers, 
Moody, Wraith aitd Gurr, Ld. Catt 

77 J. P. 429 ; 29 T. L. E. 381 

Lottery — Purchase of chance — Gift of prize 
— Money %mid hy purehaser of chance not used 
■for purchase of prize — Gaming Aot^ 1802 (42 
Geo. 3, c. 119), s. 2 — Lotteries Act, 1823 (4 Geo. 4, 
c. 60), s. 41. 

Bartlett r . Parker - - - Biv. Ct, 

[19121 2 K. B. 497 ; 81 1. J. (K. B.) 857 j 
23 Cox, C. C. 16 ; 106 L. T. 869 ; 

76 J. P. 280 

GAEKISEEE — Judgment creditor — Garnishee 
order absolute — Bankruptcy notice — | 
“ Execution stayed” — Secured creditor. 
See Bankruptcy—- Fotice. 

GAS —Highway — Dedication — Gas pipes — Power 
to gas company to break up street — 
Subsoil — Ownership. 
wr See Highway — Bedication. ^ 

Main'" or service pipe^' — Company 
— Local authority — Chesterfield Wate'f^ofhs and 
Gaslight Company^ MMenslon Acf 1865 (28 


GAS — continued. ^ 

Viet. c. xsexvi.) — Chesterfield Gas and f/ater 
Board Act^ 1895 (58 4’ *59 Viet. c. cxlmi.f s. 4 — 
Chesterfield Gas and Water Board Act, 1911 
(1 4* 2 Geo. 5, c. xlv.\ s. 28. 

The pits, were a limited co. and manufactured 
and supplied gas in the parishes of W. and B., 
in Derbyshire. The Chesterfield Waterworks 
and Gaslight Co. had been incorporated in 1855 
for the purpose of supplying gas in Chesterfield 
and Newbold and other places. By the Chester- 
field Waterworks and Gaslight ExtensionoAct, 
1865, it was enacted that the Act of 185.5* and 
the powers and provisions thereof should extend 
to and include the pa-nshes of BTand W., pro- 
vided that it should not be lawful for the Chester- 
field Co. “ to extend their mains ” for the supply 
of gas in the parishes of B. and W., unless with, 
the previous consent in wunting of the pits. By 
the Chesterfield Gas and Water Board Act, 1895 
(58 & 59 Viet. c. cxlvii.), the defts. were incor- 
porated, and the iindertaldng of the Chesterfield 
Co. and all their rights, powers, duties and 
obligations were vested in the defts. By s- 4 
of this Act the limits for the supply of gas and 
water w^ere to be the existing limits of the co. 
pi’ovided that it should not be lawful for the 
board “to extend the existing mains of the 
Company ” for the supply of gas in the parishes 
of B, and W., unless wn'th the previous consent 
in writing of the pits. 

In Nov., 1912, the defts., on the application of 
G., the owner of a foundry in the parish of W., 
laid a two-inch pipe, 88 yards in length, from 
their fifteen-inch main in Sheffield Eoad, in the 
I parish of Newbold, down and along Foundry 
Street, in the parish of W., in order to supply 
G.’s foundry with gas. The pits.’ consent was 
not obtained. 

The question raised was whether this two-inch 
pipe was an extended “main ” within the meaning 
of the proviso in s. 4 of the Act of 1895, or was 
a mere service pipe, for the laying of which the 
consent of the pits, was not required. 

The pipe was intended for the use of G. only, 
hut was alleged by the pit. to be of a capacity 
more than sufficient to meet the present require- 
ments of G. 

Eve, J, said that two questions were raised in 
this case, one of law, the other of fact. The 
question of law involved'^ the true construction 
of the restrictive proviso imposed on the exercise 
by the" defts. of a statutory power to supply gas 
in the parishes of B. and W., and contained in 
s. 4 of the Chesterfield Gas and Water Bo^d 
Act, 1895. Having regard to the fact that the 
defts. and their predecessors in title had for 
many years past supplied gas to ’ consumers 
within both parishes by means^f service pipes 
connected with mains situate within the parish 
of W., and were at present supplying forty-three 
consumers, ifc was difficult to understand why the 
pits, had not intervened before, if the con- 
struction of the proviso was that for which they 
contended, namely, that the word “mains” was 
equivalent to the word “ pipes.” The distinction 
between these two items of ]>roperty had been 
pointed out in the case of Milnes v. Mayor of 
Huddersfield (1886) 11 App. Cas. 611, 522. 

It was impossible to read the word “mains ” 
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in proviso as covering both these items of 
property. The word “ extend ” in the proviso was 
appropriate to mains, not to service pipes. The 
distinction between the two had also been 
recognized in the general Act of 1871, and in 
the special Act of the deft.’s predecessors passed 
in 1876. The proviso was limited in its operation 
to “mains” properly so called, and not from 
service pipes. On the question of fact as to 
whether a two-inch pipe was a main or a service 
pipe, he was satisfied on the evidence that it was 
bein^ used, and was intended to be used, as and 
for a service pipe only, and had not the attributes 
of a main. I^th rlgard^to the pits.’ contention 
that the capacity of the^pipe was largely in 
excess o£ the present requirements of G-., the 
’ consumer, the evidence shewed that it was laid 
^down to supply the estimated maximum require- 
ments of this particular consumer. The action 
would be dismissed with costs. W hitting-ton 
Gas Light ai^'d Coke Co.,Ld. v. Chesteepield 
Gas akd Water Board - Eve J. [1918] 
W. K. 372 ; 58 S. J. 155 

GEHEEAL LIEN. 

See LiEisr. 

GENEE AL W OEBS — Easement — Conveyancing 

and Law of Property Act, 1881. 

See Water — Artificial Watercourse. 

GIFT — Chattels — Void deed — Aeltno wledgment 
— Voluntary g ift—Knowledge of donor — Delivery 
of deed %y donor — Redelivery — Passing of 
]}roperty. 

On Feb. 26, 1896, a deed of gift was exe- 
cuted by Mrs. S., by her attorney, S. L., by 
which in consideration of natural love and 
affection she gave to her daughter, Miss S., all 
the pictures, chattels, and effects in her house, 
5, Chesterfield Gardens, which were set out 
in a list made by her late husband. In 1898 
her solicitor, amongst other business matters, 
read over the deed of gift to her and made the 
following note of the interview so far as it 
related to the deed : “ Attending you as to 
the deed of gift to Miss S. and you desired 
us to retain same on her behalf. You would 
have a copy made of the original inventory 
and would send us the original to keep with 
the deed. Also as t# the P. A. given to” 
S. L. “and reminding you this had been pre- 
pared by Mr. M. and had never been in our 
possession.” Shortly afterwards she sent the 
inventory to her solicitor with a note on it in 
her handwriting as follows : “ Mr. S.’s catalogue 
with annotations of pictures and works of art 
at 5, Chesterfield Gardens, now the property of 
Miss S.” Mrs. S. subsequently changed her 
house and parted with some of the articles. 
She and her daughter lived together till in 
1901 the daughter in consequence of her mental 
condition had to be placed under medical care. 
In an affidavit as to her daughter’s property 
made in lunacy proceedings in 1902, Mrs. S. did 
not mention the articles the subject of the deed 
of gift. By her will made in 1910 Mrs. S. gave 
her pictures, furniture, and effects upon •trust 
for her daughter for life and then for other per- 
sons. Mrs. S. died in April, 1911. It turned 


GIFT — oo-ntinued * 

: out that the power* of attorney was not su^- 
ciently wide to authorize S. L. to execute the 
deed of gift ; and the trustees took out a 
summons to determine whether the chattels 
passed under the will or whether Mrs. S. had 
delivered or redelivered the deed so as to make 
it a valid operative instrument : — ■ 

Held^ by Joyce J. and by the C. A., that in 
1898 there was such an acknowledgment by 
Mrs. S. of the deed of gift that it became a 
deed binding on her ; that ♦what passed must 
be treated as a del’¥ery or redelivery of the 
deed ; that ^ her knowledge that she was doing 
something to validate the transaction was im- 
material ; and that the pictures and furniture 
passed to the daughtei’. In re Seymour. 
B’ieldihg V, Seymour - C. A. [1913] 1 Ch. 
475 ; 82 L. J. (Ch.) 233 ; 108 L. T. 392 ; 

[1913] W. N. 64 ; 67 S. J, 321 

GLASS — Plate glass — Insurance. 

See Ihsurahce — P late glass. 

GOLF CLUB— Income tax — Fees received from 
visitors — Profit or gain — Method of 
assessment. 

See Eevenue— Income Tax— 

GOODS — General lien — Goods ill cold store — 
Pledge of bills of lading— Exercise of 
lien against holder of bills of lading. 

See Lien. 

— Kailway — Carriage of goods. 

- See Railway. 

— Sale of. 

See Sale of Goods. 

GRANT — Market — Charter days — By days — ■ 
vStreets subject to market rights — Pre- 
sumption of lost grant — Easement- 
Dedication subject to obstruction. 

See Market. 

! — Sewage farm — Nuisance — Discharge of sewage 
on private land — Smell — Conveyance — 
Construction— Express or implied grant 
— Agricultural ditch — Injunction. 

See Local Government— D rainage. 

GEANT OF ADMINISTEATION. 

See Probate. 

GEEAT EASTEEN EAIiWAY (STEAMBOATS) 
ACT, 1863. 

See Railway— Carriage of Goods. 

GROUND GAME — Otoner occupying his own 
land — Right granted hy occupying owner to Mil 
ground game — Setting traps not in rahhit holes — 
Person haring a right of kitting ground game 
under the Act ''' or otherwise'''' — Ground Game 
Act, 1880 (43 S; 44 Viet, o, 47), 5. 6. 

By s. 6. of the Ground Game Act, 1880, no 
person having a right of killing ground game 
under the Act “ or otherwise ” shall, for the pur- 
pose of killing ground game, employ spring traps 
except in rabbit holes : — 

Held, that the provisions of this section apply 
only to occT^ying tenants and those authorized 
under the Act by such tenants to kill and take 
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ground game, and do not ap{)ly to an occupying 
owner or the person authoiized by him to kill 
ground game on the land, and consequently, 
where an owner occupying his own land sells to 
another person tke right to kill and take the 
rabbits on the land, such other person is not sub- 
ject to the restrictions imposed by the section as 
to employing spring traps except in rabbit holes. 
Lewoethy V . Rees - Div. Ct. 109 L. T. 

244 ; 77 J. P. 268 ; 29 T. L. R. 408 
• 

0ITARA!KrTEE~Bank guarantee — Duty of bank 
to guarantor — Non-disclosure by bank 
to guarantor of suspicions concerning 
conduct of debtor— Whether guarantor 
discharged. 

See Peinoipal and Surety. 

— Company limited by guarantee and not having 
its capital divided into shares — 
Winding-up — Contributions. 

See COMPANY—WlNDING-UP. 

Indemnity — Oral promm to answer for the 
debt of another''' — Guarantee of debt of a com- 
pany — Debenture of company held by guarantor — 
Statute of Frauds (29 Car. 2, c. 3), s. 4. 

The mere fact that a person, who guaran- 
tees payment of a debt due from the co., is 
induced to do so by reason of his having a 
Routing charge on the assets and business of 
the co. will not take the case out of the 4th 
section of the Statute of Frauds. 

The deft, in an action counterclaimed upon 
a promise by the pit. to be answerable for 
the price of goods supplied by the deft, to 
a limited co. The pit. was the holder of a 
large number of shares in and had lent money 
to the co., as security for which money he 
held a debenture of the co., which was a 
“ floating ” security on their business and 
assets. The deft, had been in the habit of 
supplying goods to the co. for the purposes 
of their business. A balance being due to 
him in respect of goods so supplied, he was 
threatening, unless this was paid, not to supply 
any more goods to the co. Thereupon the 
pit. made an oral agreement with the deft., 
the effect of which the jury found to be that 
he agreed to be answeiable for the price of 
goods supplied to the co. by the deft, if the 
co. made default. Tlie jury further found that 
the pit. was induced to enter into the agreement 
by the fact, inter alia, that he had a debenture 
charge upon the assets of the co. : — 

Ileld (reversing the judgment of Lord Cole- 
ridge J.), upon the above facts, that the agree- 
ment was a guarantee w'hich came within s. 4 
of the Statute of Frauds, and, therefore, the 
agreement not being in writing, and there 
being no memorandum of it in writing, signed 
by the party to be charged, the counter-claim 
failed. 

Dicta in Marburg India Rubber Comb Co. v. 
Martin [1902] 1 K.’B. 778, discussed. Davys v. 
BuswelL . - c. A. [1913] 2 K, B. 47 ; 

^ 82 L. J. (K. B.) 499 ; JOS L. T. 244 

See Principal and Surety. 

0CrABAKTOlt, 

^ See Guarantee. 


HABITUAL CRIMINAL. 

See Criminal Law — Eabteal 
Criminal. ^ 

! HARBOURS— Docks, 
j See Docks. 

HARBOURS, DOCKS, AND PIERS CLAUSES 
ACT, 1847. 

See Docks. 

HEALTH INSURANCE. 

See Insurance (National). 

“ HEIR-AT-LAW” — Marriage settlement — Land 
— Limitation settlor ^or life with 
ultimate limiiation to his heir-at-law — 
Construction. 

See Settlement. 

HIGHWAY. 

Bridge^ col. 240. 

Dedication., col. 240. 

Extraordinary Traffic. See below 

Repairs. 

Footpath^ col. 245. 

Land Tax. See Land Tax. 
Locomotives. See Bridge. 

Obstruction^ col. 246. 

Repairs., col. 246. 

Bridge. ^ 

— Canal made across highway — Highway carried 
by bridge over canal — Standard of 
repair. 

See Bridge. 

Dedication. 

Building estate — Deposited j>lan — Proposed 
road a'tid footpath — Dser by public-—' Extent of 
dedication — Adgomlng owner — Right of access to 
highway. 

Appeal from a decision of the C, A. affirm- 
ing a decision of Joyce J. [1912] 2 Oh. 633. 

The appellant laid out certain property 
at Tottenham as a building estate in accord- 
ance with a plan approved by the respondents. 
The plan shewed a proposed road bounded on 
the no-rih by the boundary fence of a park 
belonging to the respondents;, and having on 
either side of the roadway dotted lines indicat- 
ing intended footpaths forming part of the 
road. The appellant built houses on J;he 
southern side of the road overlooking the 
respondents’ boundary fence and made up and 
metalled the road for one-half of the width 
next to the houses. The further or northern 
half of the road next to the i*jpondents’ fence 
was not made up. The evidence shewed that 
for some three years before action brought the 
road had been uninterruptedly used as a 
thoroughfare by pedestrians, cyclists, and 
vehicles, the metalled part being used in 
preference to the unmetalled part. The 
respondents, who were building on their ad- 
joining land, had recently opened a gate in 
their boundary fence and were carting build- 
ing materials across the unmetalled portion of 
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the^ad and the part intended to bfe appro- 
priated for a footpath. The appellant having 
blocked np the opening made in the respon- 
dents’ fence, the respondents brought an action 
for an injunction to restrain the appellant 
from impeding them from entering on their 
land from the road. Joyce J. held that the 
uninterrupted user of the road by the public 
Justified the inference of an intention on the 
part of the appellant to dedicate the road 
thro'^hout its whole width to the public as 
a hi^iway, and that the respondents, as ad- 
joining owners, weje entitled to a reasonable 
extent to cross on foot«(m with vehicles the 
portion of the highway ^appropriated for a 
footpath. 

^ The H. L. dismissed the appeal. 

* Lord Dunedin said that this case depended 
upon a question of fact, as to which four 
.judges had come to the same conclusion, and 
he had no clear opinion that that conclusion 
was 'wrong. Eowley v, Tottenham U. D. C. 

H. L. (E.) [1913] W. H. 367 ; 30 T. L. R. 168 

Cul-de-sac — Ur'ban authority — Building 
owner — Dej)osited plans passed — Length of new 
street defined on plans — New street Gomtrticted — 
Bouses built — By-laws — Paignton hnprotement 
Act, 1898 (61 4' 62 VicL e. cehii.'), ss. 46, 48, 50 
— Building oimier's right to enclose dead end of 
cul-de-sac — Alleged highway — Ledication — 
Eridence^-Pliblio Health Act, 1875 (38 4' 39 
Vlct. e. 55), sSm 4, 157 — Public Health Acts 
Anmidment Act, 1907 (7 c. 53), 5. 17. 

In 1907 the plans of a building estate 
deposited by the owner were passed by the 
local authority. The plans shewed an intended 
new street with a southern outlet into a high- 
way and extending northwards therefrom some 
distance without an outlet, so that it was a 
cul-de-sac. The plans also shewed the land 
on the east side of the new street plotted out 
for the erection of houses. The new street 
was constructed, kerbed and channelled on its 
eastern side with a footpath, at the cost of the 
owner and to the satisfaction of the local 
authority, who, as the water authority, laid a 
water main in the new street. A gas main 
was also laid therein. By 1910 the owner had 
disposed of all the plots except the two 
northernmost plots, aSd had granted to his 
purchasers or lessees a right of way over the 
new street, and houses were built. In Sept., 
1910, K. bought the two remaining plots and 
the* north end of the new street so far as it 
was conterminous with the two plots, with a 
right of way over the new street up to the two 
plots, and erected a fence with an opening for 
gates across the new street in a line with the 
southern boundary of the two plots, thus en- 
closing the north end of the new street he had 
bought. The local authority had not taken 
over the street or expended any public money 
upon it, but alleged that the new street 
throughout its entire length had been dedicated 
to the public and had become by user a high- 
way, and threatened to pull down and remove 
the fence. In an action by K. to restrain the 
local authority from interfering with or pulling 
down his fence : — 
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Held, on the evidence, that the new streei 
had not by dedication or user become a high- 
way, but was a private road. 

Held, also, that the by-laws and special 
Act of the local authority dealt only with the 
width and level, and not with the length, of 
new streets, and therefore that, in*the absence 
of an order under s. 17 of the Public Health 
Acts Amendment Act, 1907, the owner was 
entitled to deviate from the plans and to en- 
close the north or dead eif^ of his private 
road. ^ 

An injunction was granted accordingly. 
Kihby 13 . Paignton U. D. 0. 

Neville J. [1918] 1 Ch. 337 ; 82 L. J. (Ch.) 198 ; 

11 L. G. B. 305 ; 108 L. T. 205 ; [19131 
W. N. 43 ; 77 J. P. 169 ; 57 S. J. 266 

Footioay — Streets — Prlcate street worhs — 

“ Part of a street ” — Strip of ground marlied 
by line of pillars — Sufficiency of evidence — 
Private Street Worhs Act, 1892 (55 4' VicU 
c. 57), s. 7 («). 

On an objection taken by the appellants in 
pursuance of s. 7 of the Private Street Works 
Act, 1892, that a certain strip of ground did not 
form part of the street with which the urban 
district council were dealing under the Act, the 
evidence shewed that : — 

The strip in question had been shewn uponn 
a plan deposited in 1909 by the appellants’ 
predecessors in title, and approved by the 
respondent council, in pursuance of the by-laws 
as to new streets and buildings which were in 
force in the district. On this plan the strip 
was coloured green, and bounded on the side 
adjoining the then existing street by a dotted 
line, and on the other side by a proposed corner 
shop which was to be set back in line with 
existing buildings further along the street. The 
shop had been built practically in accordance 
with the plan ; and a wall, which had stood 
where the dotted line was marked, had been 
taken down, and five large stone pillars had been 
erected at intervals along its site. The strip 
between the line of pillars and the shop v/as 
partly asphalted in a similar manner to the 
footpath of the main road round the corner of 
the shop, and foot traffic passed over it without 
interruption. The council had previously 
purchased similar strips of ground from the 
appellants’ predecessors in title for the purpose 
of widening the main road. After the council 
had taken steps under the Private Street Works 
Act, 1892, with respect to the street, the 
appellants placed wooden rails between the 
stone pillars and across the strip. The justices 
I found that the strip of ground in question was 
part of the street, and it was 

Held, that there was sufficient evidence before 
the justices to suppoit their finding. Bell & 
Sons v. G-reat Crosby XJ. D. C. - Biv. Ct. 10 
L. G. R. 1007 ; 108 L. T. 455 ; 77 J. P. 37 

Footioay — Tolls for horse and wheeled traffic 
— Free passage for foot passengers — Road marked 
“ Private road ''^—Liability of frontagers to'^jpair 
— Bedication — Lord RadnoFs Estate Act, 1825 
(6 Geo, 4, 4 . wxvii), s. h—PHvate street works 
— Highway repairable by inhalntaiits at large — 
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Emde7iae of dedication of prvcate carriage road 
as a highway for foot passengers hefore 1835 — 
Power of Im-ited owner to dedicate %nder Primte 
Pst ate Act — Primte Street Worlis Act^ 1892 (55 
66 met e, 57), ss. 5, 7. 

Beockman A>rD Othbes Folkestone 
OORPOEATION - - C. A. 10 L. G. E. 856 ; 

107 I. T. 483 ; 76 J. D. 443 

jr; Footway in street — Poide/ice of dedication 
to piihllc — OhstrweiUm — Toion Police Clanses 
Act, 1847 (10 11 T76‘^. 28. 

In 1852 a plot of land in a street, a public 
highway repairable by the local authority, was 
demised by a lease for 999 years. Three cottages 
were erected on it, with a footway in front 
abutting on the street and paved with cobbles. 
Between twenty and forty years ago half the width 
of the cobble stones was taken up and flags were 
{substituted, but b}^ whom there was no evidence 
to shew. The other half in front of the cottages 
remained as it was. In 1890 the cottages were 
converted into shops. Up to about fifteen years 
ago the cobbled part was repaired by the lease- 
holder, and then flags were substituted for the 
remaining cobbles by the local authority, who 
bad since repaired the whole footway. From 
1890 the occupier of one of the shops had a 
show-case standing on the footway in front of his 
•shop, but the public continued to use the whole 
footway, except so far as they were obstructed 
by the show-case. 

The shopkeeper was prosecuted for obstruct- 
ing the passage of the public over the footway, 
and the justices found that the user of the foot- 
way by the public since 1852 until the cottages 
were turned into shops — a period of forty years — 
was a dedication of the land the subject of the 
lease to the public, and that such user had been 
so notorious as to lead to the presumption that the 
lessor had acquiesced in the dedication, and that 
the obstruction since 1890 was not sufficient to 
rebut the presumption of dedication. The shop- 
keeper was accordingly convicted, and on appeal 
by special case it was 

Held, that the conviction must be affirmed. 
The question was one of fact for the justices, who 
were entitled upon the statements in the case to 
find that the early user of the footway by the 
public was evidence upon which they could 
presume dedication, and that the user subsequent 
to 1890, when the show-case was first erected, 
did not rebut the evidence of dedication at an 
earlier date. Opbnshaw r. Pigkbeing- 

Div. Ct. 11 L. G. E. 142 ; 77 J. P. 27 

Land belonging to a garden stoburV com- 
pany — PuIjUc meeting — Bight of company to 
restrain public meeting on their property — 
Hampstead Garden Suburb Act, 1906 (6 Edw. 7, 
t*. cxcii^. 

The pit. GO. was formed to acquire and did in 
fact acquire land at Hampstead to be laid out as 
a garden city under and by virtue of powers con- 
ferred by a private Act of Parliament. The 
roads in the garden city were vested in the 
pltsTand were to remain so vested until made 
up and taken over by the highway authority. 
The deft, gave notice that he (-intended to 
hold an open-air meeting in the neighbourhood 
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of a church on the pits.’ property a#** the 
junction of two roads. These roads were not 
barred, but notices had been posted upon them 
announcing that they wei’e private roads. They 
were not dedicated to the public, nor had they 
been taken over by the highway authority. 
The pits, having sought an injunction : — 

Held, that, it being clear that there was no 
public right of way along the roads in question, 
it was unnecessary to discuss the question about 
any right of holding a meeting at the juimtion 
of the roads, and that the pits, were entitled to 
an injunction. Hampsteap Gaeben Suburb 
Trust, Lu.'r. Denbqw - Ibillimore, J. 77 

J. P. 318 

Bepalr — Way becoming a highway after 1835/' 
— Whether repairaMe by inhabitants at large — 
Highway Act, 1835 (5 cj* 6 Will, c. 60), 
S. 23. 

Appeal from an order of the C. A., [1913] 

1 K. B. 481, afiBlrming. an order of the Div. Ct. 
on a case stated by the Surrey Quarter Ses- 
sions, [1912] 2 K. B. 432. 

The respondents ordered that a road in 
their district, known as Oottimore Lane, should 
be made up under the Private Street Works 
Act, 1892, and charged the appellant as a 
frontager with a proportion of the expenses. 
The appellant objected that the lane was a 
highway repairable by the inhabitants at large. 
It was admitted that since 1864 the lane had 
been used both by foot passengers and by 
vehicles, but there was no evidence to shew 
how, when, or under what circumstances the 
lane was originally made. 

The site of the lane and the adjoining lands 
were enclosed in' 1804 by an award made in 
pursuance of an Inclosure Act which provided 
for the setting out of public and private roads 
by the Oommrs., and enacted that all roads 
not set out as afioresaid should be extinguished. 
By the award the lane in question was not 
included in the roads set out by the Commi-s. 
Ho public money had ever been expended in 
the making or repairing of the lane. 

The justices found that the lane was not a 
public highway at the date of the coming into 
operation of the Highway Act, 1835, and that, 
although now a publft highway, it was not 
repairable by the inhabitants at large. 

The Div. Ct. and the C. A. affirmed the 
decision of the justices. 

The H, L. dismissed the appeal. 

Earl Loreburn, upon the question of fact, 
said that their Lordships were not satisfieid 
that the view taken by the Courts below was 
wrong. Upon the question of the application 
of s. 23 of the Highway Act, 1835, he was of 
opinion that the lane was a road made by and 
at the expense of an individual or private 
person within the meaning of the section. The 
owners of the soil allowed it to be used as a 
road, and the adjoining occupiers spent money 
in repairing it. Sect. 23 was not confined to 
cases in which the same person made the road 
and® spent the money, or to cases in which 
some person made the road in the sense of 
physically constructing it, nor was it necessary 
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to ;^ye that any individual actually spent 
money on the road. The section merely meant 
that the individual making- the road was to 
defray whatever expense was necessary. 

Per Lord Dunedin : Byre v. New Forest 
Bighway^ Board (1892) 56 J. P. 517, and 
Meg. V. Thrnnm (1857) 7 E. &: B. 399, 
doubted. Cababe 'i\ Waltok-oj^-Thambs U. 
D. G. - - H. L. (E.) [1913] W. 1^. 369 

Subsoil — Gas }npes — Power to gas cornpany 
to hrmh vp street — Ovonershijp — “ Land not 
dedicitfed to j?uM}c use'' — Gasworhs Clauses Act^ 
18i:7(10<^‘ 11 Vict.'^c.loX ss. 6, 1~ Worthing 
Gas Aet^ 1907 ^ Ediv. 7, o.idosxxix.\ ss. 5, 7, 39, 
By s. 6 of the Gasworks Clauses Act, 1847 (10 
- & 11 Viet. c. 15), the undertakers were authorized 
i^o break up the soil of streets within the limits 
of their special Act, and to lay down pipes and 
other works therein for supplying gas to the 
inhabitants of the district. 

Sect. 7 provided that nothing therein should 
authorize the undertakers to lay down any pipe 
or other works “ in any land not dedicated to 
public use, without the consent of the owners 
and occupiers thereof.*” 

The pit. was the owner of land on either side 
of a road dedicated to public use, and had bored 
a tunnel thereunder for his own purposes. In 
pursuance of their statutory powers the defes. 
proposed to lay gas pipes and works extending 
to a depth of 5 feet below the surface 
of the road on« either side of the tunnel, 
such pipes being carried up at right angles to 
the tunnel, and passing over it at a depth of 
3 inches from the surface. It was agreed 
that 18 inches was the thickness of soil 
under the road reasonably necessary for the 
proper maintenance of the road. The question 
raised in the action was whether the soil 
to a greater depth than 18 inches from the 
surface was land not dedicated to public use — 
Beld^ that the dedication of the road to 
public use brought it within s. 6 of the Gasworks 
Glauses Act, 1847, and no part of it could, for 
the purposes of gas or water undertakings, be 
properly held to be land “not dedicated to 
public use” under s. 7. The proviso in that 
section extended only to land of wdiich no part 
was dedicated to public use. 

Dedication, as betwe^ the owner of the soil 
on the one hand and the controlling authority 
on the other, involves not merely the occupation 
by the public of the surface, but also the dedica- 
tion’of so much of the subjacent soil as is neces- 
sary for the proper maintenance of the surface 
as a road or street. Schweder v. Worthing 
Gas Light and Coke Co. (No. 2) 

Eve J. [1913] \ Ch. 118 ; 82 L. J. (Ch.) 71 ; 

11 L. G. E. 17 ; 107 L. T. 844 

Extraordinary Traffic. 

See below, Bepairs. 

Eootpath. 

See above, Bedication, and below, 
Bepairs. 


i BlGtB.WAY-^eo7iti?^ed. 

land Tax. 

— Eedemption — Exoneration — Land abutting 

on highway — Presumption that soil of 

highway passes ad medium filum. 

See Land Tax, 

Locomotives . 

— Heavy motor car — Bridge— Prohibition. 

Obstx’uction. 

Vehicle — Not allowing free passage — Offence 
— Highway Act, 1835 (5 Will. 4, e. 50), s. 78. 

Sect. 78 of the Highway Act, 1835, makes it 
an offence for any person not to keep his wagon 
on the left or near side of the road for the 
purpose of allowing the free passage of other 
vehicles. 

A wagon driven by the appellant was so much 
beyond the centre of the road that there was not 
room for a motor car which approached from 
behind to pass the wagon on its off side. The 
appellant signalled to the driver of the motor 
car to pass him on his near side and it did so. 
The motor car was the only other vehicle on the 
road at the time, and its driver was not incon- 
venienced or delayed by the action of the 
appellant : — i 

Held^ that the appellant had not committed 
an offence under the above section. N uttall 
y. Pickering - Div. Ct. [1913] 1 K. B. 14 ; 

82 L. J. (K. B.) 36 : 10 L. G. B. 1075 ; 23 
Cox, C. C. 263 ; 107 L. T. 852 ; 77 J. P. 30 

Bepairs. 

— Bridge. 

See Bridge, 

Extraordinary traffic — Conveyance of 
materials for erection of joint asylum in county 
borough for councils of the borough and county — 
Right of comity borough council to sue clerk of 
visiting committee of asylum — Traff.c conducted 
“ by or in comeqiience of whose order ” — Method 
of arriving at cost of repairing damage — Beduc- 
tion of ordinary repajir and “ betterment ” of 
road — Thb'd party — Costs. 

The visiting committee of a lunatic asylum 
consisted of twenty members, seventeen of 
whom were elected by the county to represent 
the county and three were elected to repre- 
sent the pits., the corporation of a county 
borough within the county. Eor the purpose 
of erecting the asylum large quantities of 
materials were conveyed in wagons drawn by 
traction engines and otherwise over the roads 
in the borough by the contractors employed by 
the visiting committee of the asylum. The 
specification which formed part of the con- 
tract entered into by the committee, acting by 
their clerk, the dseft., with the contractor, 
contained a clause that the contractoj 
agreed to indemnify the visiting committee 
against liability in respect of damage done 
by extraordfiiary traffic. 

I In a claim for extraordinary expenses, 
Channell J. gave judgment for the pits, 
i against the' deft, and for the deft, against 
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the contractor, who had been made a third 

party (10 L. a. B. 250). 

The third party appealed : — 

Held, after hearing argument, that this was 
a case which might in the interest of all parties 
be settled, and the parties accordingly arrived 
at a settlement on the terms that the judgment 
as between the pits, and the deft, and as be- 
tween the deft, and the third party be set 
aside without costs, the pits, and the deft, to 
pay back one-tlfixd each of the total costs 
already paid by the thisjd party to them and 
the damages paid to the pits, to be retained 
by them. Colchester Corpor-atioh v. Gepp ; 
Kikg, Third Party 

C. A. 11 L. Q . E. 349 ; 77 J . P. 181 

Mvtraordmary tmffi.c—jDam.age to country 
road hy traction engines — Alternative route — 
Allegation that traffic rendered Qiecemiry hy 
condition of alternative route — Whether motives 
of persons leading traffic material. 

Tn an action brought to recover damages 
for extraordinary expenses incurred by a high- 
way authority in the repair of a country road 
alleged to have been injured by extraordinary 
traffic, it was alleged by the defts., in 
justification of their driving traction engines 
along the road in question, that an alternative 
I route had to be abandoned, because it was 
dangerous and inconvenient for traction 
engines, and that it was so, rendered dangerous 
and inconvenient by the action of the pit. 
authority in laying granite setts at a particular 
corner : — 

Held, that in deciding whether extra- 
ordinary traffic has been led, it is not material 
to consider (a) the motive of the persons who 
lead extraordinary traffic ; (5) whether there 
is or is not an alternative route ; (c) whether 
a way or road theretofore used has been ren- 
dered impossible to use by the action of the 
highway authority. The Court has simply 
tO| look at the phenomena as they occur on the 
road in question ; to see what the road is, and 
to decide whether the traffic brought to it is 
extraordinary traffic. Worsborough U. D. 0. 
V . Barhsley British Co-operative Society, 
Ld. - - - - RowlattJ. 77J. P, 450 

Hxtraordinary traffic — Excessive weight — 
— Harvey oEs certificate — Comparahle highways 
— Betterment as distinguished from repair — 
Highways and Locomotives Amendment Act^ 
1878 (41 4* 42 Viet. c. 77), ,s%s\ 23. 

By their statement of claim a local autho- 
rity claimed that damage by extraordinary 
traffic, due to. carriage of stone from a quarry 
by steam traction, had been done to a parti- 
cular highway upwards of five miles in length, 
certain sections of which, owing to the 
difference of the gradients, had suffered 
greater damage than the rest : — 

* Meld, that it was unnecessary that the 
surveyor should, in giving his certificate, 
certify the exact parts of the highway 
danciged so long as it appeared fliat, when he 
gave it, he was considering the particular 
stretch of road in question. ^ 

In the summer of 1912 the actual expense 
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of repair of the five miles was 1270^., the 
average expenditure throughout the three pre- 
ceding years was some 500Z. leaving the 770iJ. 
claimed. The average co^t of repairs per 
mile of other highways in the district for the 
three preceding years was 52Z. 145. Id. per 
mile : — 

Held, that these highways were not com- 
parable with the road in question, being so 
much cheaper to maintain. 

Held, further, that since there were no 
comparable highways in the district, thef^rin- 
ciple to be applied was that the deftsT, the 
quarry owners, were* liable fo:^the excess of 
the amount actual^ spent in repairing the 
damage done over and above the amount which 
would have been spent in repairing damage ; 
done by traffic other than that of the defts.'" 
But regard must be had to. the wet winter of 
1911-12, which raised the ordinary expendi- 
ture ; and to the circumstance that this 
ordinary expenditure had been steadily rising 
for some years owing to the extra burden of 
traffic and higher standard of road maintained, 
and that the road had been not merely 
repaired but improved. Therefore the defts. 
ought not to pay for betterment as distinct 
from repairs, so far as it would lessen the 
ordinary cost of repair in subsequent years,. 
Ledbury R. X). G. v. Colwall Park Quarries 
Co., Ld. 

Scrutton J. 11 L. 0. E. 841 ; 108 L. T. 1002 ; 

^ 77 J. P. 198 

Extraordinary traffic — Extraordinary ex- 
penses — Person “ hy or in consequence of whose 
order ” traffic was conducted — Liahility of con- 
tractor suppUjing hrichs — Allowance for better- 
ment of road — Highways and Locomotives 
(Amendment') Act, 1878 (41 4* 42 Viet. e. 77), 
s. 23 — Locomotives Act, 1898 (61 4* 92 Viet. 

G. 29), s. 12, suh’^s. 1 (c). 

S., a building owner, bought bricks for the 
erection of a house from L., a brickmaker, and 
insisted as a term of the contract that they 
should be delivered in trucks drawn by 
traction engines. L. accepted the order to 
deliver the bricks at the site by that mode of 
conveyance and contracted with 15. to supply 
the engines and trucks, and E. selected the 
route to be taken frosai the brickfield to the 
site of the house. This traffic damaged part of 
the road over which it was conducted, and the 
local authority sued L. for damages suffered 
by reason of extraordinary traffic or excessive 
weight : — 

Held, that L. was liable in damages as the 
person ** by or in consequence of whose order ” 
the traffic was conducted. Windlesham 
IT. D. 0. V . Seward and Others ; Eveleigh, 
Third Party 

Biv. Ct, 11 L. 0. E. 324 ; 77 J. P. 161 

— Extraordinary traffic on highway — Particu- 
lars of average expense of highways in 
neighbourhood — Particulars of average 
expense of the highway damaged. 

^ See Particulars. 

Footpath — Dangerous places — Public footpath 
running alo?ig hank of river — Erosion of hanh — 
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HIGHWAY (Eepairs) — contmued. 

to 2 ^Mie ming footbath — Liahility of 
owner of l)inh to repair — Banli'"’' — PuMio 
Health Arts Anienchnent Act, 1907 (7 Hdto. 7, 
c. 53), 30. 

A public footwaj ran along the top of a high 
bank of the river Mersey. By the action of the 
weather and by erosion caused by the river 
eating away the bank, portions of the bank upon 
which the footpath ran were washed away, 
portions of the footway fell into the river, and 
further portions of the bank were threatening to 
fall iSto the river. The footway was thus 
renderM dangerous to persons lawfully using it, 
the appellants tHe ov^^iers of paj:ts of the 
bank and of the site over'^hich the footway 
ran ; but there was no obligation upon them to 
»Yepair the footway ratione tenurse. 

The local authority gave the appellants notice, 
under s. 30 of the Public Health Acts Amendment 
Act, 1907, to repair and protect the bank so as to 
prevent any danger therefrom. The appellants 
did not comply with the notice, and the respon- 
dents, having repaired the bank by doing work 
which was necessary to protect the public from 
danger when using the path, sought to recover 
the expense from the appellants under s. 30, 
sub-s. 2 : — 

Held, that the locus in quo was not a 
“bank” within the meaning of s. 30, and that 
therefore the appellants were not bound to 
comply with the notice. Cheshire Lines 
COMMixTEE V. HEA.TON NORRIS TJ. D. C. Biv. Ct. 
[1913] 1 K. B. 325 ; 81 L. J. (K.B.) 1119 ; 10 
L. G. E. 972 ; 107 L. T. 348 ; 76 J. P, 462 ; 28 

T. L. E. 576 

See also above, Bedication. 

Telegraph. 

— Placing posts and wires in or across street or 

public road — Consent — Highway not 
repairable by inhabitants at large. 

See Telegraph, 

HOESE — Negligence — Breach of dutj'- — Horse 
and carriage hired by husband — Vicious 
horse — Injury to wife — Knowledge of 
owner of horse — Control of carriage — 
Acceptance of wife as passenger. 

See Negligence, 

— Workmen’s compens^ion — Kemedy both 

against employer and stranger — Award 
against employer — Damage from kick 
of horse — Liability of owner— Scientei'. 

* See Workmen’s Compensation. 

HOESES — Order of Board of Agriciilture and' 
Fisheries (8924). — Horses {Importation and 
Transit') Order of 1913, Sept. 25, 1913. 11 L. G. E. 

Orders, 94. ^ 

HOSPITAL — Charity — Consecrated chapel — Re- 
building— New chapel — Effect of conse- 
cration. 

See Charity. 

HOTCHPOT — Settlement by will — Construction 
— Several settled funds — Trusts^ by 
reference. 

8m Settlement atid Will. 


HORSE DUTY — f^hool buildings — “ Offices 
belonging to any dwelling-house.” 

See Revenue. 

HOUSE OE COMMONS — Disqualification — Con- 
tract on account of public service — 
Action for penalties — Vinue — ^Affidavit 
of informer — Claim based on wrong 
statute — Amendment- of writ. 

See Parliament. 

HOUSE TAX ACT, 1808. 

See Revenue. * 

HOUSING, TOWN PLANNING, &c., ACT, 1909. 

See Landlord and Tenant — Lease, 
and Local Government. 

HUMBEE — Ship - Collision — Compulsory pilot- 
age — Exemption — Putting into the 
Humber for “ stores ” only. 

See Shipping— C ollision— 

Pilotage. 

HUSBAND AND WIPE — Contract — Public 
policy — Separation deed — Agreement providing 
for immediate reconciliation and for the contin- 
gency of future separation. 

An agreement entered into between a husband 
and a wife while living separate and apart, pro- 
viding for their resuming cohabitation, and 
farther that, in the event of a future separation, 
provision should be made for the wife, is legal 
and enforceable, 

Macmahon v. Maentahon [1913] 1 I. B. 154, 
and Purser v. Purser [1913] 1 1. E. 422, 
affirmed. Macmahon v . Macmahon. Purser 
r. Purser - - C. A. (Ir.) [1913] 1 1. E. 428 

— Criminal law — Presumption that wife is act- 

ing under the coercion of her husband. 
See Criminal Law— E vidence. 

— Divorce. 

See Divorce. 

— Negligence — Breach of duty — Horse and 

carriage hired by husband — Vicious 
horse — Injury to wife — Knowledge of 
owner of horse — Control of carriage — 
Acceptance of wife as passenger. 

See Negligence. 

— Poor law — Maintenance — Summary Jurisdic- 

tion (Married Women) Act, 1895. 

See Justices— Criminal Law. 

— Probate — Practice — Two persons dying 

together — Survivorship — Wills — Pro- 
bate, or administration with will 
annexed — Form of oath to lead grants. 
See Probate. 

— Settlement — Divorce — Decree nisi — Covenant 

to settle after-acquired property — 
See Settlement— Covenant to Settle. 

Wife''s 2 ^‘^'operty — Separate income of wife 
received by husband — Whether gift to husband by 
wife. 

Where husband and wife are living to- 
gether in amity, and the husband, with the 
wife’s consent, receives her separate inwne, 
he is, in the absence of an agreement express 
or to be inferred from the circumstances, taken 
to receive i? in his capacity as head of the 
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HXrSBANB AND VfTm—cmitinued. 
family and is entitled tc^deal with it, as he 
pleases, and is not liable to account for it to 
his wife or to repay any part of it to her. It 
is a question of fact whether an agreement has 
been arrived afc which rebuts the presumption 
arising from the receipt of the wife’s money 
by the husband. 

A wife’s separale income was, with her con- 
sent, received by her husband : — 

on the evidence, that the money was 
only paid to th^ husband for the purpose of 
investment and that remained the wife’s 
property. I?i 7‘e Young. Young v. Young 

Warrington J. 29 T. L. R. 391 


IN PORMA PATTPERIS— Application by defen- 
dant for leave to appeal — Opin^n of 
counsel. 

iSee Appeal— Bivisional Court. 

INCAPACITY — Workmen’s compensation. 

See Workmen’s Compensation. 

INCOME — Capital or— Shares in company — 
Reserve fund — Bonus dividend. 

See Settlement and Will. 

— Gift of — Will — Construction — Determinable 
life interest. 

See Will. 


IIIiEGrALITY— Contract— Restraint of trade- 
illegality not pleaded— Duty of Ccimt. 
See Restraint of Trade. 

ILLEGITIMATE (POSTHUMOtTS) CHILD — 

Workmen’s compensation — Dependant 

tion to maintain. 

See Workmen’s CoMPBNSATlttt^ — 
Dependants. 

ILLEGITIMATE CHILDREN -Exclusion of— 
Will — Construction — Gift to “ chil- 
dren.” 

See Will. 

» IMMORAL ACT— Criminal suit under Clergy 
Discipline Act, 1892— Appeal in matter 
of law. 

See Ecclesiastical Law. 

“ IMPRACTICABLE ” — Workmen’s compensa- 
tion — Average weekly earnings.” 
Workmen’s Compensation. ' 

IMPRISONMENT— Criminal law — Libel —Im- 
prisonment in default of finding sureties 
— Jurisdiction. 

See Criminal Law— Sentence. 

— False imprisonment. 

See False Imprisonment. 

— Summary jurisdiction — Fine — Default of 

sufficient distress — Licensing (Con- 
solidation) Act, 1910. 

See Justices— Criminal Law. 

— ' Workmen’s compensation — Incapacity — 
Supervening incapacity not due to 
accident — Imprisonment — Right to 
compensation not affected. 

See Workmen’s Compensation. 

IMPROVEMENT COMMISSIONERS — Special 
j^ct— Corporation— Contract not under 
seal— Executed consideration — Contract 
to pay implied from acceptance of 
benefit. 

See Local Govf.enmbnt — Urban 
District Council. 

“ improvements ” — Collieries — Works re- 
quired by Coal Mines Act, 1911— 
" Payment out of capital. 

See Settled Land. 

IN i^MERA — Hearing — Divorce — Nullity — 
Publication of proceedings after decree 
— Contempt of Court, 

See Divorce. 


INCOME TAX. ^ 

See Revenue. 

— Landlord’s property tax — Payment by tenanj;- " 

— Omission to deduct from next pay- 
i ment of rent — Right to deduct from 

! future payments. 

I See Landlord and Tenant— Land- 

j lord’s Property Tax. 

^INCREMENT VALUE DUTY— Sale of fee simple 
— Mode of calculation. 

■ - -See Revenue, 

INDEMNITY — Aditwofstration — Insolvent 
estate — Receiver — Executor surety fo^ 
testator — Right of indemnity — Right of 
retainer. 

See Executor. 

— County court — Taxation of costs — Indemnity 

as to costs incurred and about any 
action.” 

See County Court. 

— Guarantee — Oral ‘‘ promise to answer for 

the debt of another” — Guarantee of 
debt of a company — Debenture of 
company held by guarantor. 

See Guarantee, 

— Insurance of debentures — Rc-insurance — Con- 

tract of indemnity — Liquidation — 
Scheme of arrangement ■ — Limit of 
liability of re-insurer. 

See Insurance — M ortgage. 

— Mortgage — Foreclosure — Parties. 

See Mortgage— F oreclosure. 

— Right of principal T:o indemnity by surety 

against liability — Will — Construction — 

“ Debts.” 

See Principal and Surety. 

— Shipping — Collision — Towage — Damage to 

cargo — Indemnity claimed from third 
party — Construction of contract — 
Implied term. 

See Shipping —Collfeion. 

— Stockbroker — Right to indemnity. 

See Stock Exchange. 

— Trade union— Slander on officer as such — 

Action by officer — Indemnity by union 
against costs — Ultra vires. 

See Maintenance. 

— Workmen’s compensation. 

See Insurance — Employers’ Liability, 
and Workmen’s Compensation. 
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INDIA. 

% 

^ Administ7*atio}i^ col. 254. 

Agreeinerit to Finance. See below, 
Practice. 

Assignment. See below, Transfer of Pro- 
perty Act, 1900. 

Attachment. See below, Indian Contract 
Act, 1872, and Practice. 

Bengal Land Reve^iue Sales Act^ 1868, 
col. 2d4. 

Buvma Act IV. of 1898. See below, 
Imperial ^Government of, India Act, 
185 >. 

Central Brovlnces Gove7*nme7it Wards 
Act. See below, Court of Wards. 

“ Coey'cionF See below, Indian Contract 
Act, 1872. 

Costs. See below, Criminal Law. 

Cou7't of Wards., col. 255. 

Crlmhial Law^ col. 255. 

Death of Sole Plaintiff. See below, 
Practice. 

“ Fkidence." See below, Indian Evi- 
dence Act. 

“ FinaV^ See above, Bengal Land 
Bevenue Sales Act, 1868. 

Foreign ^ Judgoient. See FOEEIGN 
Judgment.' 

Gift, Deed of col. 256. 

Ilindn Johit Family, col. 256. 

FLindub Will. See below, Will. 

Imperial Gomrnment of India Act, 
1858, col. 256. 

Indian Contract Act, 1872, col. 256. 

Indian Fvidence Act, col. 257. 

IrmnYmce (Fire). See Insurance — 
Eire. 

Lwiitation. See below, Mortgage and 
Practice. 

3rmor, See below. Practice. 

Mortgage, col. 2^. 

Patiitlon of Hmdu Joint Family Lstate-i 
col. 259. 

Pledge. See above, Indian Contract Act, 
1872. 

Policy of Insurance (Fire)., See In- 
surance — Eire. 

Practice, col. 259. 

Pmijal) Land Revenue Act, 1887, 
col 261. 

Record of Rights. See above, Punjab 
Land Bevenue Act, 1887. 

Review of Decision, See above, Bengal 
Land Bevenue Sales Act, 1868. 

Behaitshijp, col. 262. 

Secretary of State, Contract with. See 
Parliament. 


INDIA — continued, t ^ 

Succession. See above, Sebaitsbip. 

Transfer of Property Act, 1900, col. 262. 

Ultra vires. See above, Imperial 
Government of India Act, 1868. 

Voluntary Payment. See above, Indian 
Contract Act, 1872, 

Wagf. See above, Punj ab Land Bevenue 
Act, 1887. . « 

Will, col. 262ff 

Administration. 

Invento7*y recpiii'ed by law — Approximate 
lump figure — Motion for inguiry — Time limit. 

By s. 98 of the Probate and Administra- 
tion Act, 1881, as substituted in that Act by 
s. 15 of the Probate and Administration ActJ, 
1889 (Acts of the Governor-General of India 
in Council), “ An executor or adcaintstrator 
shall, within six months from the grant of 
probate or letters of administration, or within 
such further time as the Court which granted 
the probate or letters may from time to 
time appoint, exhibit in that Court an inven- 
tory containing a full and true estimate of 
all the property in possession ...” 

By s. 2, sub-s. 4, of the Court Pees Amend- 
ment Act, 1899 (also an Indian Act), “ If ' 
the petitioner does not amend the valuation 
to the satisfaction of the collector, the col- 
lector may move the Court before which the 
application fox probate or letters of adminis- 
tration was made to hold an inquiry into the 
I true value of the property : Provided that 
no such motion shall be made after the ex- 
piration of six months from the date of thei 
exhibition of the inventory required by ... . 
s. 98 of the Probate and Administration Act, 
1881 ” 

Beld, that the time limited in this proviso 
only ran from the date of the lodging of the 
inventory required by law, and that it could 
not run from the depositing of a document 
which omitted the details of a full and true 
estimate and only gave an estimated lump 
figure of the approximate value. Musammat 
Rameshwar Kumar The Collector of 
Gaya 30 X. L. R. 65 

Agreement to Eiuance. 

See below, Practice. 

Assignment. 

See below, Transfer of Property Act, 
1900. 

Attachment. 

See below, Indian Contract Act, 1872, 
and Practice. 

Bengal Land Bevenue Sales Act, 1868, 

Bengal Act VII. of 1868, s. 2— Order of 
Commdssionei '^ — “ Final ” — Revieiv of order. 

The Bengal Land Revenue Act,* 18687^^ by 
s. 2, provides that the order of the Commr., 
upon an appeal to him under that Act, shall 
be “final.” \ Commr., upon such an appeal, 

madft a.n — t- -• 
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IITBIA (Bengal Land Bevenue Sales Act, 1868) 

^ — continued. 

Afterwards, being of opinion tliat this order 
was wrong in law, he reviewed it, and made 
an order upholding the sale : — 

Beldf that the Commr. had no power so to 
review his order. Baijj^ath Ram Q-oenka u, \ 
Naistd Kumar Sijtgii 

P. C. L. R. 40 Ind. App. 64 

Burma Act IV. of 1898. 

See below, Imperial Grovernment of 
India Act, 1868, s. 65. 

Central Provinces Government Wards Act 

(XVII. of 1885), ss. 6 and 18. 

See below, Court of Wards. 

“ Coercion.” 

See below, Indian Contract Act, 18t2. 

Costs. 

See below, Criminal Law. 

Court of Wards. 

Central Provinces Government Wards Act 
(X.VIL of 1885), ss, 6 and 18 — Joint Hindu 
family — Managing memljer icard — Power to 
mortgage joint family %)T 0 ^erty — Sanction of 
Chief Commissioner. 

is eld t (1.) that under the Central Pro- 
vinces Government Wards Act (XVII. of 
1885), s. 6, since repealed by Act XXIV. of 
1899, the Court of Wards, upon the applica- 
tion of the managing member of a joint Hindu 
family, could assume the superintendence of 
the joint family property. 

(2.) That it was not necessary under s. 18 
of Act XVII. of 1885 that the actual mortgage 
proposed to be made by the Court of Wards 
should be submitted to the Chief Commr. or 
Ms previous sanction obtained to its precise 
terms. Gulabsingh 'v. Raja Seth Gokuldas 

P. C. L. B. 40 Ind. App. 117 

Criminal Law. 

Iniproper admission of evidence'- Costs. 

The Judicial Committee allowed an appeal 
from a conviction for murder on the ground 
that a body of wholly inadmissible evidence 
had been admitted in the Indian Court, and 
that when admitted it was used to the grave 
prejudice of the accused. 

. The rule laid down in Johnson v. Eex 
fl904] A. C. 817, that the Crown neither pays 
nor receives costs, unless the case is governed 
by some local statute or there are exceptional 
circumstances justifying a departure from the 
ordinary rule, applies to criminal as well as to 
civil cases. Vaithikatha Pix.lai r. The 
, King-Emperor - P. C. 29 T. L. B. 709 

Death of Sole PlaintijT. 

^ See below, Practice. 

“Evidence.’’ ^ 

See below, Indian Evidence Act. 


IKDIA — continued. 

“Einal.” 

See above, Bengal Land Revenue Sales 
Act, 1868. 

Foreign Judgment. 

— Court in British India — Decree for divorce 
and damages against co-i’espondent — - 
Co-respondent domiciled and resident 
in England — Action by petitioner to 
recover upon the decree for damages. 

See Foreign Judgment. 

r 

GifJs'^Beed of. 

Pardanishin woman — Proof of intelligent 
execution — -Independent advice — Oudh. 

Where a person claims under a deed of gif^ 
from a pardanishiu woman, the onus is on the 
claimant to shew that the transaction had been 
explained to her and that she understood it^, 
but there is no rule of law that such a gift 
cannot stand unless the woman had inde- 
pendent advice. If tire giving of independent 
advice would not really have made any differ- 
ence in the result, the deed ought to stand. 
Kali Bakhsh Singh and Others v. Bam 
Gopal Singh and Others ; 30 T. L. B. 138 

Hindu Joint Family. 

See above, Court of Wards, and below, 
Partition of Hindu Joint Family 
Estate and PracticG. 

Hindu Will. 

See below, Will. 

Imperial Government of India Act, 1888. 

Burma Act IT. of 1898, s. 41 (&), ultra vires 
— Remedy of the subject against the Government 
in respect of land — Imperial Government of India 
Act, 1858, 65. 

Sect. 41 (6) of Act IV. of 1898 (Burma), 
which enacts that no civil Court is to have 
jurisdiction to determine a claim to any right 
over land as against the Government, is ultra 
vires, as being in contravention of s. 65 of 
tlie Government of India Act, 1858. That 
section provides that there is to be the same 
remedy for the subject against the Govern- 
ment as there would have been against the 
East India Co., and it cannot be repealed by 
an Indian Legislature : — 

BeM, that a suit for damages for wrongful 
interference with the plt.’s property in land 
would have lain against the East India Co. 

Peninsular and Oriental 8. N. Co. v, Secre'> 
tary of State for India (1861) 5 Bomb. 
H. 0. B., appendix, appre^ed. Secretary of 
State for India in Council r. Moment 

P. C. L. R. 40 Ind. App. 8 

Indian Contract Act, 1872. 

Pledgee of goods without notice of plaintiff's 
title — Belivery to the order of depositor not a 
co^rersion— ^Indian Contract Act, 1872, ss. 166, 
178. 

Whatever may be the true construction of 
s. 178 of the Indian Contract Act, 1872, it is 
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INDIA (Indian Contract Act, 1873) — continued. 
a complete defence to a suit for the delivery 
of the plt.'s goods, if the deft, has in good 
faith returned them to the order of the person 
by whom they were deposited without notice 
of the plt.’s title. The section of the Act 
really applicable was therefore s. 166. Here 
the bank was not bound to suspect dishonesty 
in a pledgor of good credit and reputation, 
merely because being a muqaddam as well as 
a merchant he had an opportunity of - acting 
dish<^estly. Bank op Bombay v. Nandlal 
Thackeeseydass - P. C. Ii. E. 40 Ind. App. 1 

Wrongful att<pchm%it of^gyropcrty — *' Coercion ” 
— Suit to recover money paif^ Voluntary payment 
— Indian Contract Act^ 1872, ss. 15 and 72. 

The pit. in a suit alleged by his plaint 
that he was the sole proprietor of certain 
cotton mills and their contents ; that the 
defts., who had a money decree against a 
limited oo., obtained thereunder an attachment 
against his said property for Es. 83,005, took 
possession, and prevent^ him from working 
the mills ; that he was, in consequence, com- 
pelled to pay to the defts., under protest, the 
above sum, which he claimed to recover in 
the suit : — 

Eeldi that the word “ coercion ” in s. 72 
of the Indian Contract Act, 1872, is used in 
its general and ordinary sense, its meaning 
not being controlled by the definition of 
“ coercion ” in s. 15 of that Act, and that the 
facts alleged by The plaint constituted a good 
cause of action. Seth Kanhaya Lal v. 
National Bank op India, Ld. 

P. C. L. E. 40 Ind. App. 56 j 

Indian Evidence Act. 

Usufructuary mortgage — Construction — E^v- 
press agi'eenient cannot he varied og preliminary 
negotiations — Indian Evidence Act^ s. 92. 

Where there is an express and unambiguous 
stipulation in a mortgage deed that the profits 
of the mortgaged property shall belong to the 
mortgagee in lieu of interest, it cannot be 
varied or contradicted by reference to pre- 
liminary negotiations. Under the Indian Evi- 
dence Act effect must be given to it and the 
mortgage cannot be te^ated as usufructuary 
only in form. 

Held, also, that a written but unregistered 
agreement, made after the mortgagor had given 
up possession under a lease by the mortgagee, 
as to* the mode in which the rents and profits 
should be dealt with, was inadmissible in 
evidence under Act III. of 1877. Saiyid 
Abdullah Khan v. Saiyid Bashaeat Husain 
^ P. 0. L. E. 40 Ind, App. 31 

Insurance (Fire). 

See INSUEANCB— Fire. 

Limitation. 

Sec below, Mortgage and Practice. 

It 

Minor. 

See below, Practice. 


INDIA — continued^ • 

Mortgage. 

Redemption — Limitation — Aclinowledgnient 
hy widow and daughter of mortgagee — Junction 
of mortgagor and mortgagee interests — Effect of 
aclinoioleffjment — Limitation Act, 1859 {XIV. of^ 
1859), s. 1, clause 15 — Limitation Act (-YF. of 

1877), ss. 2, 29, and Sched. II., art. 148 — General 
Clauses Act {I. of 1 868), s. 6. 

The appellant in 1907 instituted a suit for 
the redemption of ^ usufructuary mortgage 
made in 1842. In 1866 and 1867 the widow: 
and daughter respectively of the mortgagee 
executed deeds of sale of the mortgagee 
interest which acknowledged the existence of 
the mortgage. For the period between 1883 
and 1898 there was under these deeds of sale 
a junction of the mortgagor and mortgagee 
interests in one person. The defts. to the 
suit were the sons of the mortgagee’s daughter 
above referred to : — 

Held, (1.) that the deeds of 1866 and 1867 
were neither of them effectual acknowledg- 
ments within the Limitation Act, 1877, s. 19, 
since they were not made by a person 
“ through whom ” the defts. claimed title ; 

(2.) that the statutory time continued to 
run during the period between 1883 and 1898 ; 

(3.) that although the deeds of 1866 and^. 
1867 would have been effectual acknowledg- 
ments within the Limitation Act, 1859, s. 1, 
clause 15, no title was thereby conferred', and 
the application of the Limitation Act, 1877; 
was not prevented by s. 2 of that Act ox by 
the General Clauses Act, 1868, s. 6. Lala 
SoNi Eam V. Kanhaiya Lal 

P. C. L. E. 40 lad. App. 74 

Redemption — Limitation Act, 1877 {Act XV. 
ff 1877), .s*. 19 — Aclinowledgnient — Receipt in 
collector s I/ooh — Damdupat— Civil Procedure 
Code, 1882, s. 209 — Discretion to allow interest. 

In 1793 a desai mortgaged with possession 
certain desaigiri dastur and pasaeta lands. In 
1843 the persons in whom the mortgage rights 
were then vested received the desaigiri dastur 
I from the Government. The payment was 
i entered in the collector’s book, the recipients, 
through whom the appellants claimed, being 
described as the mortgagees of the desai. To 
this entry the recipients signed a receipt : — 

Held, that this receipt was an acknow- 
ledgment. ! I ! |[ ! l#]fl 

Held, also, that the District Judge in dis- 
allowing interest after suit as contrary to the 
principle of damdupat must be taken to have 
exercised his discretion under s. 209 of the 
Civil Procedure Code, 1882. Majmudar 
Hiealal Ichhalal V. Desat Nabsilal Chatue- 
bhujdas - - P. C. L. E. 40 Ind. App. 68 

Statute of limitations — Mortgage — Sale — 
Immovahles — Proceeds in hands of wrong -doer — , 
Suit against wrong-doer — Period of limitation 
— Indian Limitation Act, 1877, Sched. II., 
arts. 120, l%%JBengal. ^ 

By art. 132 of the Second Sched. to the 
Indian Limitation Act, 1877 (Indian Statute), 
a suit “ to enforce payment of money charged 
upon immovable TYYne+ Lq 
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[NBIA (Mortgage) — contin-f^e^. 

ivithin twelve years from the time when the 

money becomes due. 

By art. 120 a “ suit for which no period 
>f limitation i^s provided elsewhere in this 
Schedule ” must be brought within six years 
:rom the time when the right to sue accrues. 

The appellants advanced money on mort- 
gage of immovable property in India, and 
:he respondents advanced money on a second 
Bortgage. The.^ appellants having subse- 
piently obtained a decree for the sale of the 
property, the property was sold, and the 
ippellants wrongfully obtained a balance over 
ind above the amount due to them, with know- 
edge that such balance was affected with 
i charge to the respondents. The respondents, 
it a date more than six but less than twelve 
i/ears after the money became due to them, 
:)rought a suit against the appellants to recover 
:he surplus sale proceeds : — 

Meld, that the suit was a suit “ to enforce 
payment of money charged upon immovable 
property ’’ within art, 132 and was therefore 
brought in time. Barhamdbo Peasad aito 
A.] i?OTHER V, Taea ChAND - 30 T. L. R. 143 

— Usufructuary — Mortgage. 

See above, Indian Evidence Act. 

Partition of Hindu Joint Family Estate. 

Intention to ^e^arate must he clearly expressed 

— Separation from commensality and joint 
toorship. 

Separation from commensality and joint 
worship does not necessarily effect a division 
of a joint undivided Hindu estate. An inten- 
tion by one member of a joint family to 
separate himself and to enjoy his share in 
severalty, will have that effect, only if it is un- 
equivocal and clearly expressed ; and it must 
depend upon the facts of each case whether 
partition is effected thereby. 

Where separation from commensality and 
joint worship between two brothers was shewn 
to have arisen from a difference in their 
religious opinions, and there was evidence of 
conduct inconsistent with partition of title or 
with exclusion from joint enjoyment : — 

Meld, that a severance was not proved. 
Pandit Sueaj Harain v. Pandit Ikbal Narain 
P. C. L. R. 40 Ind. App. 40 

Pledge. 

See above, Indian Contract Act, 1872. 

Policy of Insurance (Fire). 

— Damage done by water. 

See Insurance— F ire. 

Practice, 

Attachment — Death of judgment debtor — 
Mimr son unrepresented — Irregular sale — Peti- 
tionhy mother as natural guardian — Competency 
of appeal — Code of Oiril Procedure, 1882, ss. 2, 
311^88 (16), 594, and 595. # 

In execution of a decree against the appel- 
lant’s father, the appellant (a minor) and 
others, the respondent obtained sii attaclxment 
against an impartible xamindari, the property 


INDIA (Practice) — oo)dinued. 
of the appellant’s father. Before the safsfthe 
appellant’s father died and the zamindari 
descended to the appellant, who was not 
represented by any guardian in the attach- 
ment proceedings. The respondent purchased 
at the auction sale. There were irregularities 
in publishing and conducting the sale whereby 
the appellant suffered substantial injury. 
Upon the petition of the appellant’s mother 
on his. behalf the Deputy Commr. made an 
order setting aside the sale. The High Qourt 
reversed this order on the facts and conffrmed 
the sale : — ^ 

Meld, (1.) that^under the^ode of Civil 
Procedure, 1882, s. 595, an appeal lay to His 
Majesty in Council ; 

(2.) that under the circumstances the 
appellant’s mother, as his natural guardian, 
was entitled to petition on his behalf to set 
aside the sale, and that the order of the 
Deputy Commr. was right on the facts. 
Tekait Krishna Prasad Singh u. Moti Chand 
P. C. L. R. 40 Ind. App. 140 

— Conditional order for possession. 

See below, Will. 

Death of sole plaintijf before trial — Dismissal 
of S'lcit for non-appearance — Jurisdiction to set 
aside dismissal — Malting legal representatire 
plaintiff- — Limitation- — Code of Civil Procedure, 
1908, $. 151, Order IX., rr. 8 and 9 ; Order XXIL, 
■;*. 3 — Limitation Act, 1908, Sq/ted. arts. 163 
and 176. 

When a sole pit. dies before the hearing 
of the suit and the suit is dismissed for non- 
appearance, there is inherent jurisdiction in 
the Court to set aside the dismissal, and this is 
expressly preserved by the Code of Civil Pro- 
cedure, 1908, s. 151. Order ix., rr. 8 and 
9, do not apply in these circumstances, and 
the legal representative can apply under 
Order xxii., r. 3, to be made a party within 
six months of the death under the Limitation 
Act, 1908, Sched. I., art. 176. Baja Debi 
Baksh Singh v. Habib Shah 

P. C. L. R. 40 Ind. App. 151 

Minor — Guardian ad litem — Father and 
managing memher guardian — Compromise — Leave 
of the Court — Code of Civil Procedure, 1882, 
5. 462. 

When the father of a minor, a member of 
a joint Hindu family, of which the father is 
the managing member, is appointed his §:uar- 
dian ad litem, his powers as managing 
member, so far as they relate to the minor's 
interest, are controlled by the Code of Civil 
Procedure, 1882, s. 462, and he cannot, with- 
out the leave of the Cou#t, enter into any 
agreement or compromise on behalf of the 
minor with reference to the suit. Ganesha 
Row V. Tuljaram Row 

P. C. L. R. 40 Ind. App. 132 

Parties — Agreement to finance — Construction 
— No present interest in property — No right to 
sue^Defect on face of party's title — Practice--- 
Poi7it not 7*aised in Court appealed from. 

The respondent enter^ into agreements 
with the proposed plfcs. in two intended suits 
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(Practice)' — contlnmd, 

to recover possession of certain shares in five 
villages. The agreements provided (1.) that 
the respondent would be a co-sharer with the 
respective pits.; (2.) that he would finance 
the litigation ; (3.) that, in the event of suc- 
cess, he would be entitled to proprietary 
possession of the share stipulated for. The 
suits were accordingly commenced, the respon- 
dent being joined as a pit. In each suit 
the pits, other than the respondent entered 
intcPa compromise whereby their claim was 
dismissed, and the respondent continued the 
litigation alone, ^fhe question of the com- 
petence of the respondent to join in or to 
continue the suit, though raised in the earlier 
• stages of the litigation, was not relied on or 
discussed in the Court appealed from ; it was, 
however, specifically raised in the appellant’s 
case upon the appeals to His Majesty in 
Council : — 

Neld, that the agreements conferred on 
the respondent no then present right in the 
property in suit and that he was consequently 
not competent to join in bringing or to con- 
tinue the litigation. 

Beld, also, that, this being a defect upon 
the face of the documents upon which the 
respondent’s case as pit. rested, the ap- 
peals should be allowed, although the point 
had not been fully raised in the Court 
appealed from. B as ant Singh v . Mahabib 
Pebshad - - P. C. L. E, 40 Ind. App. 86 

— Point not raised in Court appealed from. 

See above, litigation. 

Punjab Land Eevenue Act, 1887. 

Effect of entry in a record of rights — La7id 
proved to he loaqf or grareyard^Punjab hand 
Revenue Aci, 1887, s. 44. 

Punjab Land Revenue Act, 1887 (Act 
XVII. of 1887), s. 44, enacts that “ an entry 
made in a record of rights in accordance with 
the law for the time being in force .... 
shall be presumed to be true, until the con- 
trary is proved or a new entry is lawfully sub- 
stituted therefor.” 

In a suit to restrain the appellant from 
selling as his private ?>roperty certain land 
of which he was the nominal owner, an entry 
in a record was to the effect that an area of 
which the land in suit formed part was grave- 
yard which had been set apart for the Mussul- 
man community, and that by user, if not by 
dedication, the whole area was waqf : — 

Eeld^ that the appellant’s claim to deal 
with vacant portioigs of that area as his private 
property was not admissible. Court op Wards 
V, ILAHI Baioish - P. C. L. E. 40 Ind. App. 18 

Record of Eights. 

See above, Punjab Land Eevenue Act, 
1887. 

Review of Decision. 

See above, Bengal Land Eevenue Sales 


INDIA — continued. • • 

Sebaitship. 

Succession — Absence of evidence of custom — 
Ordinary Hindu law — Plaijitiffs not competent 
to perfm'm 7*ites. 

In a suit in which the appellants claimed 
the sebaitship of a temple of the Ballava- 
charya G-osains, of which the first respondent 
was in possession as sebait : — 

Eeld^ that the rule laid ^own in Gossamee 
Sree Greedhareejee vt Bumanlolljee Gossamee 
(1889) L. R. 16 Ind. App. 137, that “ when 
the worship of a thakoor has been founded, 
the sebaitship is held to be vested in the heirs 
of the founder, in default of evidence that he 
has disposed of it otherwise or of there being 
some evidence of usage, course of dealing, or 
some circumstances to shew a different mode 
of devolution,” cannot be applied so as to 
vest the sebaitship in persons who, according 
to the usages of the worship, cannot perform 
the rites of the office. Mohan Lalji v. Gor- 
DHAN Lalji Mahaeaj - - P. C. L. B. 

40 Ind. App. 97 

Secretary of State, Contract with. 

— Parliament — Disqualification — Contract with 

the Secretary of State for India in 

Council — Contract for the public’-** 

service. 

See Parliament. 

Succession. 

See above, Sebaitship. 

Transfer of Property Act, 1800. 

Construction — Assignment of policy mo'neys by 
may of charge rmist be by 'ioriting — Transfer of 
Propeity Act^ 1900, $. 130, sub-s. 1. 

The Transfer of Property Act, 1900, s. 130, 
sub-s. 1, which provides that the transfer of 
an actionable claim shall be effected only by 
an instrument in writing, applies not only to 
absolute assignments, but also to assignments 
by way of charge, and the deposit without 
writing of any document of title to such a 
claim does not create any equitable charge. 

The analogies of English law cannot be 
applied to contradict the positive terms of an 
Act. Mulraj Khatau u. Vishwanath Pra- 
BHURAM Vaidya - P. C. L. R. 40 Ind. App. 24 

Ultra Vires. 

See above, Imperial Government of 
India Act, 1858. 

Voluntary Payment. 

See above, Indian Contract Act, 1872. 

Waqf. 

See above, Punjab Land Eevenue Act; 
1887. ' 

• Will. 

Comtruction — Justice, equity and good con- 
scienoe ” — Practice — Suits for ejectment — Con- 
ditional order for possession. 
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WBIA (WilD — oontmued, ^ . 
vfbose will was, under Barlow v. Orde (1870) 
L. R. 3 P. C. 161, to be construed according 
to “ justice, equity and good conscience,*' pro- 
vided, among ' other dispositions, “ . . . . 
(4.) that my private zamindari may, at my 
demise, descend to my eldest son and to his 
lawful male children ; (5.) in the event of 

my eldest son dying without lawful male 
children the above mentioned private zamin- 
dari shall descend to my next male heir, and 
should all my sons die^without lawful male 
children, .... to my female children, or, 
in the event of their death, to the female 
children born in wedlock of my sons in suc- 
cession.” The testator died in November, 
1864, leaving three sons and four daughters. 
The eldest son, who was fourteen years of 
age in 1864, died in 1900 without leaving law- 
ful male children : — ' 

Beld, that the eldest son took only a life 
interest under the will. 

Suits of ejectment were brought by the 
appellant claiming possession of villages and 
mesne profits. Upon appealing to the P. C. 
the appellant asked for a decree for posses- 
sion conditional upon his discharging incum- 
brances effectual in favour of the respondents 
against his right to possession : — 

^ Eeld, that, under the special circumstances 
of the litigation, the suits should be remitted 
to the High Court upon the footing that, upon 
the incumbrances being discharged within 
such time as the High Court should think 
reasonable, a decree for possession should be 
made, and that in default of payment the 
suits should be dismissed. Riohaed Ross 
Skinnee V, Nauniiial Singh 

P. C. Ii. R. 40 Ind. App. 105 

Hbidii will— Vesting of an absolute estate — 
Gift over invalid. 

An unqualified gift will nob be cut down 
by subsequent words, unless they clearly have 
that effect. 

Application of this principle to the gift 
of a sebaitship and debottar estate by a Hindu 
will. Teipueaei Pal v. Jagat Taeini Dasi 

P. C. L. R. 40 Ind. App. 37 

INBICTMENT. 

See Criminal Law— Indictment. 

INBORSEMENT— Bill of exchango—Indorser— 

Irregular bill — Indorsement by way of 

security. 

See Bill op Exchange. 

INEANT. 

Contract^ col. 263. 

Fraud. See above, Contract. 

Income Tax. See Revenue. 

Maintenance, ool. 265. 

Meeessaxies. See above, Contract and 
Haintenance. 

Fext Friend, col. 266. 

^ Partition Action. See PARTITION. 
Contract. 

Fraudulent misrepreseMation to age — 
Loan obtained from nioneydender by infant — 
Obligation to refund. 


INFANT (Contract) • — conti mied. ^ 

An infant obtained a loan of money from 
money-lenders by a fraudulent misrepresenta- 
tion that he was of full age : — 

Held, in an action by the money-lendersi, 
that the infant was liable to r^und the 
money. 

Stocks V. Wilson [1913] 2 K. B. 236, fol- 
lowed. R. Leslie, Ld. v. Shibll 

Horridge J. 39 T. L. R. 664 

Fraudulent umrepmentation as to age — Feces” 
saries — Goods sold and delivered — Bill tff sale 
— Equitable relief— C^7iversion—Jnf ants Belief 
Act, 1874 (37 4’ <?. m)— Bills of Sale 

Act, 1878 (41 4* 42 Viet. o. U)— Bills of Sale 
Act, 1882 (45 4* '46 Viet. c. 43). 

The deft., an infant, by fraudulently repre-'' 
senting that he was of full age, induced the 
pit. to sell and deliver to him certain furni- 
ture and effects of which she was the owner. 
The goods were not necessaries. They were 
assigned to the deft, by an instrument 
which was a bill of sale within the Bills of 
Sale Act, 1878. It contained a promise by 
the deft, to pay the purchase-money at a 
future date and a licence to the pit. to resume 
possession of the goods, if the price was not 
then paid. After the purchase the deft, sold 
some of the goods for 8GI. and, with the know- 
ledge and assent of the pit. or her agent, 
granted a bill of sale of the residue as security 
for an advance of 1001. He railed to pay the 
purchase-money on the day named for pay- 
ment. After he came of age, judgment for the 
amount was recovered against him by default, 
and a receiving order following upon a bank- 
ruptcy notice was made against him. On an 
appeal the receiving order was set aside, with- 
out prejudice to any action the pit. might be 
advised to institute for the purpose of en- 
forcing any liability to which the deft, was 
subject in equity, or for having obtained the 
goods by false pretences. 

In an action in which the pit. claimed by 
way of equitable relief that the deft, should 
be ordered to pay to her the reasonable value 
of the goods : — ‘ 

Held, that in the circumstances the deft, 
was liable to accounVfor the SOL and lOOL 
which he had got by the sale and assignment 
respectively of the goods, and to pay the 
balance thereof over and above a certain sum 
which he was entitled to Set off. 

Evroy or Fsron v. Nicholas (1733) 2*^ Eq. 
0. Ab. 488 ; 1 De G. & Sm. 118, n., and Ex 
zarie Unity Joint Stock Midual Banking Asso- 
ciation, In re King (1858) 3 D. G. & J. 63, 
followed. 

Held, also, that the instrument under which 
the deft, acquired the goods was not a bill of 
sale within the Bills of Sale Act, 1882. 

Held, further, that, notwithstanding the 
Infants Relief Act, 1874, the delivery of the 
goods to the deft, with intent to pass the pro- 
perty therein operated to vest the property in 
him^ and that he was not liable for conversion 
of the goods. 

A contract, being one entire contract, for 
the purchase of goods is not binding on an 
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IHFAMT (Contract) — eont hnueck 
infiiftt, merely because the goods include cer- 
tain articles which may be properly called 
necessaries, if they also include a substantial 
number of things that are not necessaries. 
Stocks v, Wilsoh lushJ. [1^13] 2 KB. 235 ; 

82 L, J. (E. B.) 598 ; 20 Mans. 129 ; 108 L. T. 
834 ; 29 T. L. E. 352 ; [1913] W. K 84 

M^eemiries — Beyiejit — Comideration rcceiced 
— Bscecutory eontraet — Lia In I Hy. 

A contract by an infant for necessaries 
and^for his benefit is binding on him, and 
cannbt be repudiated by him on the ground 
that it is par^y ex^cutojty. 

An infant entered int# a contract to go on 
a tour as a professional billiard player, and 
this contract was held to be for necessaries 
^and for his benefit. He acted on it to some 
extent and received some benefits under it. 
Part of the contract was executory : — 

Held, that the contract , was binding on 
him as a whole and that he conld not repudiate 
any part of it. Roberts v. Gray 
C. A. [1913] 1 K. B, 620 ; 82 L. J. (K. B.) 362 : 

108 L. T. 232 ; 29 T. L. E. 149; 57 S. J. 143 

Fraud. 

8ee above, Contract. 

Income Tax. 

— Foreign possessions — Property settled on 
infants — Infants not entitled to a 
vested interest. 

See Revenue— Income Tax. 

Maintenance. 

Beeemarm — Re):erswn in fee hi real estate — 
Loan — Charge — Security — Judgment — Land 
Charges Act, iOOO (63 4’ 61 6‘. 26), s. 2. 

An infant ward of Court had no property 
except a reversionary interest in real estate ex- 
pectant on the death of a lady aged eighty-five. 
The infant lived with her mother, who had no 
means. An allowance of 80Z. a year had been 
paid to them for maintenance under an order 
of the Court, but the fund out of which this 
had been paid was now exhausted. This was 
a summons by the infS-nt by her next friend 
- asldng for authority to procure annual loans 
for the purpose of supfdyin;^ her with neces- 
saries pending the falling in of her rever- 
sionary interest, and that each such advance 
and the interest thereon might be declared to 
be a debt incurred for and on behalf of the 
infant for necessaries, and to be payable out 
of her estate ; and that the infant might be 
bound on attainiifg her majority to ratify and 
confirm such contracts and to do everything 
necessary to give a valid security upon her 
reversionary interest in case the same had not 
then fallen into possession : — 

Held, that the Court was bound by the 
decision in C adman v. C adman (1886) 33 Ch. 
D. 397 ; that the Land Charges Act, 1900^ had 
not altered the law in this respect, and, in the 
absence of any property of the infant which 
could be reached, the Court could not make 


lEFAITT (Mainten^ce) — continued, 
such an order. In re Badger, Deceased. In re 
Badger, an Infant. Badger r. Badger 
C. A. [1913] 1 Ch. 385 ; 82 L. J. (Ch.) 264 ; 
108 L. T. 441 : [1913] W. 62 ; 67 S. J. 339 

See Will — Maintenance Clause. 
Necessaries. 

See above, Contract and Maintenance. 
Next Friend. 

Jocltey — Earning s^Action — Father as next 
friend — Mot he — Dismissal of action — Costs to he 
j)aid hy next friend, 

Huxley v, Wootton - - Eve I. [1912] 
W. N. 300 ; 29 T. L. E. 132 ; §7 S. I. 145 

Partition Action. 

-- Request for sale — Sale for infantas benefit — 
Conversion. 

See Partition. 

INFERENCE — Will— Construction— Hotchpot, 
Provision for — Supplying omission by 
inference. 

See Will — Hotchpot Clause. 

INFIEMAEY — Chapel — Consecration. 

See Charity. 

INFEINGEMENT— Patent. 

See Patent. 

INITIAL LETTERS — Trade mark — Registration 
— Distinctive mark — User, 

See Trade Mark — Registration. 

INJUNCTION — Breach —Aiding and ahetting— 
Threat hy auctioneers to aid and ahet the defen^ 
dant in committing a breach of the injunction — 
Instructions given hy defendant to auctioneers to 
sell — Auctioneers not parties to the action — Ex 
parte injunct ion obtained — Jurisdiction to cori’ 
tinue it loithout adding the auctioneers as 
defendants. 

The Court has jurisdiction to grant an in- 
junction t-o restrain persons who are not 
parties to an action from aiding and abet- 
ting the deft, in the action in committing a 
breach of an injunction which has been ob- 
tained from the Court against such deft, by 
the pit. The deft, in this case was under 
order of the Court not to sell certain meadow 
grass. He nevertheless instructed some 
auctioneers to sell it. The deft, could not 
readily be found, so the pit. obtained an ex 
parte injunction against the auctioneers : — 
Held, that there was jurisdiction to con- 
tinue that injunction without adding the 
auctioneers as parties to the action. 

Seaward v. Paterson [1897] 1 Ch. 545, 
followed. Hubbard v. Woodfield 

Neville J. 57 S. J. 729 

— Building. 

Local Government— B uildShg, 

— Building scheme — Breach of covenant — 

Alteration in character of district. 

See Covenant— B uilding. 
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Common, Bights of— Trespass by commoner — 
Serious injury to waste — Suit by fellow 
common Cl’. 

See Common. 

— Common, Eights of —Turbary — Estovers — 

Nuisance — Abatement — Excessive tres- 
pass — Cutting down trees — Damages, 
See OOMMOIT. 

— Divorce — Permanent maintenance. 

See DivcA^OE — Maintenance. 

— Documents. 

See Evidence— P rivilege, 

— Electric lighting — Connecting two areas of 

supply — Connection already existing. 
See Electeic Light. 

Interim — Damages — Landlord and tenant — 
Farm — Ploughing wj? pasture land — Damage to 
tenant hj reason of — Remoteness. 

The tenants of a pasture farm upon which 
they maintained a flock of sheep proposed to 
plough up part of the pasture land and plant 
corn. The landlord obtained an interim injunc- 
tion restraining them from doing so, with the 
result that the tenants were compelled to main- 
tain the farm as a pasture farm. They kept their 
sheep on the land and in consequence of a drought 
^the sheep became depreciated in value. The 
^interim injunction obtained by the landlord was 
dissolved at the hearing of the action, and in 
arbitration proceedings the tenants claimed as 
damages the net profit they wmuld have made, 
if they had ploughed the land and planted corn, 
and also the amount by which the sheep had 
deteriorated in value. It was contended for the 
landlord that the damages arising under the 
second head were too remote and could not be 
recovered : — 

Jleld^ that the tenants were entitled to 
damages under both heads of their claim. In re 
Robert Leigh Pemberton and Richard 
Cooper and Robert Cooper 

Bankes J. 107 L. T. 716 

— Master and servant — Trade secret — Secret 

process — Confidential employment — 
Implied obligation of servant — Secret 
process not disclosed to Court — Power 
of Court to grant injunction. 

See Master and Servant. 

— Nuisance — ^Fried fish shop. 

See Covenant and Nuisance. 

— Patent. 

See Patent — Infringement. 

— Restraint of trade. 

See Restraint op Trade. 

— Sewage farm — Nuisance— Discharge of sewage 

on private land — Smell — Agricultural 
ditch — Damages. 

See Local Government— D rainage. 

— Trade union — Rules — Parliamentary levies — 

Expulsion of member — Ultra vires — 
Unregistered association— Parties. 

See Trade Union. i 

— Way, Right of. r 

Sea Way, Right op. 


INLAND REVENUE. 

See Revenue. 

INNKEEPER — Guest — lerminatlon of relation- 
ship — Negligence — Goods of guest — Diahility for. 

The pit., who had been staying at the deft.’s 
hotel, paid his bill in the afternoon and directed 
that his luggage should be brought from his 
room and placed where he might get it without 
delay, when he returned later in the evening for 
it. With his knowledge the luggage was placed 
in the hall near where the hotel porter sat. 
When the pit. called for the luggage '^ater 
in the evening, it was missing, and he there- 
upon sued the deft., qlaimifig in Respect of the 
loss. The county court judge held that the 
relationship of innkeeper and guest had ceased 
to exist when the pit. paid his bill, and that 
there was contributory negligence on the part of 
the pit. in the directions given by him as to the 
place where the luggage should be put. The 
pit. appealed : — 

Ileld^ that the questions whether the rela- 
tionship of innkeeper and guest had come to an 
end and whether there was contributory negli- 
gence on the part of the pit. were questions of 
fact, and that, as there was evidence to support 
the findings of the county court judge, the appeal 
must be dismissed. Portman v. Griffin 

Div. Ct. 29 T. L. R. 226 

Lien — Guest living at inn for long period on 
inclusive terms — Motor-car left hy guest — Motor- 
cam sent by innUeeper to repairer preparatory to 
sale before lapse of siic weeks — Amount for which 
lien enfo7'ceable — Innkeepfers Act^lSlB (41 i’ 42 
Viet. c. 38), s. 1. 

In the absence of an express or an implied 
arrangement under which a visitor at an hotel 
resides at the hotel in some different capacity 
from that of other and ordinary visitors, an 
hotel-keeper cannot set up against such visitor 
that he has ceased to be responsible as an inn- 
keeper for the loss of the guest’s goods, and 
equally the guest or visitor cannot set up 
against the innkeeper that the latter has ceased 
to have a corresponding right of lien, and 
this is so even though the visitor has been so 
long at the hotel that the hotel proprietor 
could refuse to keep him any longer. The 
mere fact that the guest is staying at the hotel 
on inclusive terms doee not affect the liability 
or rights of the innkeeper. 

A guest who had been staying at the defts.’ 
hotel left there on Dec. 21, 1910, with his 
hotel bill unpaid, and leaving a motor-car 
in the hotel garage. About tihree weeks there- 
after the defts. took steps to have the car sold 
by auction, and for that purpose it was de- 
spatched in charge of their servants to London 
to a firm of auctioneers. Dn the way there 
it broke down and had to be towed back, 
when it was sent to a local repairer for the 
necessary repairs. After being repaired it 
was taken to the auctioneers, who advertised 
it in a London and a local newspaper on 
Jan, 10, 1913, and catalogued it for sale. 
The sale was to take place on Feb. 13 — ^tbat 
is, fnore than six weeks^'fiom Dec. 21 : — 

Reid, that by sending the motor-car off 
the premises in these circumstances before the 
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IlfiJKEEPEE — continued. 
expiration of the six weeks mentioned in the 
proviso to s. 1 of the Innkeepers Act, 1878, 
the defts. had not lost their lien, as they still 
retained charge of the car, and could have 
enforced its delivery to the guest if necessary. 

Held, further, that the defts.' lien only 
extended to the expenses incurred by the 
guest in respect of food and accommodation 
and the cost of keeping his goods, and did 
not extend to sums lent to, or disbursed' for, 
himt’; 

]^t held that the defts. were entitled to 
add to their ^clainr the cost of th,e repair of 
the car and the cost dri advertising it and 
arranging with the auctioneers for its sale. 
Chesham Automobile Supply, Ld. v. Bebes- 
PORD Hotel (Bibchinqton), Ld. - Lush L 

29 T. L. E. 584L | 

INNXTEITDO — Libel — Newspaper — Trade publi- j 
cation — List of decrees in absence — i 
Erroneous entry — Imputation of insol- 1 
vency. I 

See Defamatioit. 

INSOLVENT ESTATE — Administration — Ee- 
ceiver — Executor surety for testator — 
Eight of indemnity — Eight of retainer. 
See Executor. 

INSPECTION (DOCUMENTS). 

See Discovert. 

INSPECTION (PEOPEETY) — Practice — 
“ Building in possession of party to 
action ” — Tenants in common. 

See County Court— Inspection. 

INSPECTOE — ^Necessity for inspector to prove 
his appointment — Sale of food — Prose- 
cution by inspector. 

See Adulteration. 

INSTALMENT — Forfeiture, Belief against — De- 
fault in payment of an instalment of 
purchase-money — Time of the essence 
of the contract — Specific performance 
decreed. 

See Forfeiture. 

INSTJEANCE (BANKE:^’), coL 270. 

INSXTEANCE (COMPANY). See Insurance 
(Marine), Insurance (Mortgage), 
and Eevenue — Income Tax. 

INSUEANCE (EMPLOYEES* LIABILITY), col. 
270. 

INSUEANCE (FIDELITY), col. 271. 

INSUEANCE (FIPiE), col. 272. 

INSUEANCE (OUAEANTEE), col. 273. 
INSUEANCE (LIFE), col. 27S. 

INSUEANCE (LIVE STOCK), col. 276. 
INSUEANCE (MAEINE), col. 277. 

INSUEANCE (MOETOAOE), col. 285. 
INSTJBANCE (MOTOE.CAB), col. 286, * 

HfSTTEAKCE (NATIONAL), col. 286. 
INSUEANCE fPLAXE GLASS'i. col. 29S. 


9 

INSUEANCE (BANfffiESO— cocerhig Im 
hy fraudulent tailing of coin — Hra%idxdent obtain- 
ing of credit — Full amount of credit drawn out by 
cliegues — Meaning of all lossexi^^ — Action on 
^policy. 

The pits., a banking co., on Mar. 16, 1912, 
took out a policy with underwriters at Lloyd’s, 
indemnifying them for twelve months from April 
15, 1912,fromainosses by reason of cheques, bank 
notes, currency, or coin being taken out of tiieir 
possession by fraudulent meaiis, A slip attached 
to the policy provided,: “ This policy is to pay 
all losses discovered during the currency of the 
policy, including all claims arising in connexion 
with the business of the Jefferson Bank.” On 
April 11, 1912, an account was opened with the 
pits, by the Z. co., and on that day the president 
of the Z. co. asked the pits, to discount five bills. 
The pits, agreed, and credited the amount of the 
bills less discount to the account of the Z. co. 
By Aug. 25, 1912, the Z. co. or its president had 
by cheques drawn upon the pits, obtained posses- 
sion of the whole of the amount so credited, 
some of the cheques being cashed over the 
counter and some being discharged through the 
Clearing House. After Aug. 26, 1912, the pits, 
discovered that the bills were forgeries : — 

I Meld, in an action on the policy, (1.) that the 
slip did not enlarge the scope of the polic;^ so as 
to cover the loss, (a) because all losses prima 
facie ” only meant “ all losses by risks covered 
by the policy” and (5) because the slip was 
intended to refer to the business of the Jefferson 
Bank, and (2.) that the honouring of the cheques 
by the pits, was not a takin • of cheques, bank 
notes, currency, or coin out of their possession by 
fraudulent means within the policy, as it did not 
contemplate a case where the banker was induced 
by fraud to give a credit and afterwards pay out 
money, and that therefore the pits, could not 
recover on the policy. Century Bank of the 
City of New York 'c. Mountain 

Pickford J. 80 T. L. E. 166 

INSUEANCE (COMPANY). See Insurance 
(Marine) — Insurance (Mortgage) and 
Eevenue— Income Tax, 

INSUEANCE (EMPLOYEES’ LIABILITY)— 

Worlimen's compensation — Condition in policy 
— Notice of claim — Heguest for arbitration. 

By the terms of a policy of insurance 
against claims arising under the Workmen’s 
Compensation Act, 1906, it was provided that 
the assured should forward to the insurance 
co. “every written notice or information as 
to any verbal notice of claim arising through, 
any accident ” covered under the policy, and 
should also give all such information and 
assistance as the co. might require to enable 
the co. to settle or resist any claim as the co. 
might think fit. 

An accident having happened to a work- 
man in the employment of the assured, pro-* 
ceedings under the Workmen’s Compensation 
Act were ins|ituted against him in the county 
court, and a notice of claim, accompaniSS by 
a request for arbitration, was sent to him 
by the regi^rar. The assured forwarded the 
notice of claim to the insurance co., but not 
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I5StJBAHCE (EMPLOYEES’ LIABILITY)-^ 

^contAmied. 

proceedings by tbe assured under tbe policy 
to recover the amount of compensation which 
he had been coijipelled to pay, the co. resisted 
liability on the ground that the assured had 
not complied with the conditions of the 
by reason of the fact that he had not for- 
warded to them the request for arbitration. A 
special case for the opinion of the Court having 
been stated by tljp arbitrator : — 

Held, that the request for arbitration was 
not a written notice of claim within the mean- 
ing of the policy, and that the award must be 
in favour of the assured. Wilkinson Gae 
AND Geneeal Insurance Corporation, Ld. 

Bankes J, 108 L. T. 613 ; [1913] W. H. 66 

IHSUEAKCE (FIDELITY) — oj 

policij — Mnj/luyee injured Umwnce'*'’ oJ 

jpidicy. 

The pits., who carried on business in various 
towns, including Paris, requested the defts. 
to issue a bond guaranteeing the pits, against 
loss through the dishonesty of L., their Paris 
manager. On the application form the pits., 
in answer to the question “ From what date 
is it [the bond] to be in force and for what 
amount ? ” answered thus : From issuance, 
lOOOZ.” On Mar. 7, 1913, the rate of pre- 
^'mium was arranged, and on Mar. 8 the bond 
was drawn up and executed at the defts.’ 
London office. It recited that in consideration 
of the premium paid to the defts. they agreed 
to reimburse the pits, for any loss they might 
sustain by the larceny or embezzlement of L. 

during the period from March 8, 1912, to 
March 7, 1913.” The premium had not then 
been paid, nor by the terms of the bond was 
its payment a condition precedent to liability 
upon the bond. The bond was forwarded the 
same day to the defts. ’ French agents, who on 
Mar. 9 sent it to the pits.’ Paris office ; it 
was, however, returned to the agents with a 
request that they should deliver it at the pits. ’ 
London office, and this was done on Mar. 18 
with a request for a cheque for the premium. 
The pits.’ London manager was then absent, 
and it was finally arranged that the matter 
should stand over till his return. On 
April 13 L. left his office in Paris, and by 
April 18 the pits, were in a state of sus- 
picion about him, although not sure that his 
absence was incapable of a satisfactory ex- 
planation. On that day the pits.’ London 
manager returned, and on being informed of 
the facts paid the premium to the defts. and 
obtained the bond from them, A few days 
later the pits, discovered defalcations by L., 
and made a claim on the bond, but the defts. 
repudiated liability on the ground that the 
contract was not complete till April 18, and 
that there had been concealment of material 
facts : — 

Held, that the pits, were entitled to re- 
cover as the date of the “ issuance ” of the 
bond^was by Mar. 18 at latest ;‘^a date when 
it was not suggested that L.’s misconduct had 
begun. Chalmers (Allis) Oo. Fidelity 
AND Deposit Co. of Maryland 

PMllimore J. 29 T. L. B, 606 


IHSUEAHCE (FIBE). 

Ginoealment, col, 272, 

Condition, col. 272. 

Damage, col. 273. 

Insurance Money, col. 273. 

Concealment. 

Insurance with one company — Proposal for 
inert used insurance with another comyiamj — 
Llefusal of frst company to continue vrmiraip^x — 
Omission to communicate, fact of refmal to second 
company — Yulidlty of pclic^. 

In Oct.,* 1909, tl^'^claimant effected a fire 
insurance policy for' 2G00L with the L. Co., 
renewable at Michaelmas, 1910, and in Aug,, 
1910, with the object of getting an increased 
insurance for 16C0L, this policy was taken to 
the Guardian Assurance Co. and a cover note 
for the 1600L up to Michaelmas, 1910, was 
issued. It was arranged that the Guardian 
should issue a policy for the whole 3600L, 
and on Sept. 21, 1910, the Guardi, an sent a 
statement shewing the premium payable. At 
the side of this statement were the words 
held covered ” and underneath was the sum 
to be insured, 3600^., from Michaelmas, 1910, 
bo Michaelmas, 1911, and the amount of the 
premium for tbe 1600^. up to Michaelmas, 
1910, and a note in print that “ No insur- 
ance is in force, until the premium is paid,” 
On Sept. 27, 1910, the claimant became aware 
that the L. Co. had refused to continue the 
policy for 2000L beyond Michaelmas, 1910, 
but this fact was not communicated to the 
Guardian, and on Sept. 28 the Guardian exe- 
cuted the policy for 3600A from Michaelmas, 
1910, to Michaelmas, 1911, and on the next 
day the premium was paid and the policy 
forwarded, and indorsed upon it was the con- 
dition that any omission to state any material 
fact rendered the policy void. A fire having 
occurred and an arbitrator having found that 
the fact of the refusal of the L. Co. to renew 
the policy was a material fact which ought 
to have been communicated to- the Guar- 
dian : — 

Held, that the fact that the L, Co. had 
refused to continue the policy was a material 
fact, that when this ffbt became known to the 
claimant on Sept. 27, there wa,s no con- 
cluded contract, and that it was still tho 
duty of the claimant 'to disclose such fact 
to the Guardian, and, having omitted to do so, 
the claimant was not entitled to treat the 
policy as a valid policy. In re An Arbitra- 
tion BETWEEN Yager and Guardian Assur- 
ance Co. - Biv. Ct. 108 L. T^38 ; 29 T. L. E. 63 

Condition. 

Declaration of other insurances — Suhstifution 
of insuraiices for those declared — Co7isvlar Courts 
i?i Ottoman dominions. 

Under two policies in French the respon- 
dent insured against fixe a building and its 
contents, each for 600/. The policies pro- 
vided by condition III. that if the property 
should be insured under other contracts, sub- 
^ scribed either before or after the policies 
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IKStTEANCE (EIBE) {GmmiQii)~-contmued, 
att^hed, he was “tenu de le declarer, par 
toit,*et de le faire mentionner soit dans la 
police meme, soit par un endos inscrit par la 
compagnie sur la dite police.” The respon- 
dent had at the time of effecting the policies 
concurrent insurances with other cos. for 600^. 
upon the building and 600^. upon the contents, 
and these insurances were recorded in the 
policies respectively. Subsequently the con- 
current insurances were replaced by other in- 
surances to a slightly larger amount, the 
excess being due to new decoration of the 
building and additions to the contents. These 
substituted insurances were not communicated 
to the ap^llants oF indorsed on the 
policies : — 

Held, that condition III. in the policies 
meant only that the fact that the property 
covered was further insured should be de- 
clared, and that the respondent had committed 
no breach of the condition and was entitled to 
recover upon the policies. National Pro- 
tector Fire Insurance Co., Ld. Nivert 
P. C. 1 1913] A. C. 507 ; 82 L. J. (P. C.) 95 ; 

[1913] W. C. & Ins. n. 363 ; 108 
L. T. 390 ; 29 T. I. E. 363 

Damage. 

Imum*s taM/ig possession —Damage done "by 
loater —Damage increased during possessimi by 
the insurers — Liability of insurers — India. 

An insurance co, taking and holding under 
a provision in ito policy possession of premises i 
damaged by fire, does so in its own interest in j 
order to minimize its loss, and cannot be 
allowed to say that the actual damage shewn 
at the date of giving up possession to the 
owner is not the consequence of the fire. 
Damage done by the water employed to extin- 
guish the fire being within the loss insured, 
any increase to that damage, while the pro- 
perty is under the care of the insurers, must 
be borne by them. Ahmedbhoy Habibbhoy v. 
Bombay Fire and Marine Insurance Co., 
Ld. - - P. C. L. E. 40 Ind. App. 10 

Insurance Money. 

Mortgagee- -Mortgagee of house destroyed by 
fire — Itight to hare insurance money applied 
in rebuilding — Priority over ingJits of garnishor — 

“ Insurance effected un^er the mortgage deed ” — 
Pires Prevention [Metropblis) Act, 1774 (14 Geo. 3, 
c. 78), s. 83 — Conveyancing and Law of Property 
Act, 1881 (44 4’ 45 Viet c. 41), s. 23,* subs. 3. 

Binnott V. Bowden - Parker!. [1912] 2 Ch, 
414 ; 81 L. !. (Ch.) 832 ; [1913] W. C. & 
Ins. E. 464 ; 107 L. T. 609 : 

28 T. L. E. 594 

IKSDEAECE (Gll^EANTEE). 

See above, Insurance (Fidelity), and 
below, Insurance (Marine) — Ee- 
insuranoe, and Insurance (Mort- 
gage). 

mStTEA]SrCE'(LIFE). 

V - Dusinek, col. 274. 
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INSDEANCE QAm^—continued. 

Insurance Money, col. 275. ^ 

Policy, See Banebuptcy. 

Premiums, col. 275. 

Proposal and Aeceptanee, col. 276. 

Business. 

Company — Memorandum of association — Life 
assurance — Policies in relation to life — Ultra 
vires — Assurance Companies Act, 1909 (9 Bdw.l, 
c. 49), 1, 2, 30. • 

. A limited co., whidi by its memorandum of 
association was prohibited from carrying on 
the business of life insurance, issued policies 
in two different forms. By one of these 
policies it undertook in consideration of a 
certain weekly premium to pay the policy- 
holder the respective sums of 6Z., 11. IO 5 ., and 
9L at the end of five, ten, and fifteen years 
respectively ; but, in the event of his death be- 
fore the end of the fifteen years, all premiums 
paid since the last payment made by the co. 
were to be returned to Ms personal repre- 
sentatives. By the second policy it undertook, 
in consideration of a certain premium, to pay 
the policy-holder a certain sum at the termina- 
tion of a certain number of years ; but, in 
the event of his death before the end of thel 
term, a certain percentage of the premiums 
already actually paid was to be returned to^ 
his personal representatives : — 

Deld, that policies made in either of these 
two forms were policies of life assurance, and 
therefore, as such, ultra vires the co. Joseph 
V. Law Integrity Insur.ance Co. 

C. A. 82 L. J. (Ch.) 187 ; [1913] W. C. & Ins. 

E. 837; 20 Mans. 85 ; 107 L. T. 63 

Child. 

Child under five — Proposal basis of contract 
— Mistahe of company's agent hi stating material 
fact — Validity of provision excluding company's 
I i ahilit y — A gent' s Via bility suggested — Friendly 
Societies Act, 1896 (59 4’ 60 Viet. 0 . 25), ss. 62, 84. 

Where a policy purports to provide for a 
payment of a sum in excess of the maximum 
payable under the provisions of s. 62 of the 
Friendly Societies Act, 1896, on the death of a 
child under five, it is void in toto, and not even 
the sum which might legally have been assured - 
is payable. The fact that the policy contains 
other provisions which are legal does not save it. 

Where an insurance co.’s agent, with full 
knowledge of the facts, carelessly fills up the 
proposal form, stating the child’s age inaccu- 
rately, after obtaining the proposer’s signature : — 

SemMe, he must be taken as acting on behalf 
of the proposer, and the co. is not affected with 
his knowledge ; also, the agent is personally 
liable for the amount for which the policy might 
legally have been issued. Connors v. London 
AND Provincial Insurance Co. 

Gibson J (Ir.) [1913] W. C. & Ins. E. 40.8 

Income Tax. 

— Deductiohs — Premium on life insura^pce — 
Sum payable on death before, and 
larger sum if j-dive on, ce^dain date, 
VENUE— Income Tax. 
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IHSUBAHOE (Ll'FlS^)-~conti»ued. 

r 

Insurance Money. 

Fordgmr domimled abroad — Life policy 
effected with Bnglish imurance cotajiany — Light 
of executor to * recover 'policy moneys without 
tailing out Miglish probate — Revenue Act^ 1889 
(62 4* 53 Vict.'c. 42), 19. 

By s. 19 of the Bevenue Act, 1889, ** where 
a policy of life assurance has been effected 
with any insurance co. by a person who shall 
die domiciled elsewhere than in the United 
Kingdom, the production of a grant of repre- 
sentation from a Court in the United Elingdom 
shall not be necessary to establish the right 
to receive the money payable in respect of 
such policy : — 

Meldi that the words establish the right 
to receive are applicable to Legal proceedings 
in which the title to the money payable upon 
the policy is established. 

Policies of life assurance were effected with 
an English insurance co. by a foreigner who 
died domiciled in Switzerland. By the policies 
respectively three directors of the co. whose 
hands were thereunto subscribed agreed that 
they would within three months after the 
decease of the assured should have been duly 
certified to the directors of the co. at their 
principal office pay out of the stock and funds 
®of the co. to the executors and administra- 
tors or assigns of the assured the sumS' of 
300L and 700L The pit., who was the testa- 
mentary executor by Swiss law of the assured, 
brought an action (without taking out pro- 
bate in the United Kingdom) against the in- 
surance co. to recover the amount due on the 
policies, and proved that by Swiss law he had 
the right to recover debts due to the estate of 
the deceased, including the sums due under the 
policies : — 

Held, that the pit. was within the words 
“ executors or administrators ” in the policies ; 
that he had established the right to receive 
the money payable in respect of the policies 
within the meaning of the section ; and that 
he was therefore entitled to judgment for 
the amount less any English estate duties 
which might be payable thereon. 

Queere whether the pit. was an assign of 
the deceased within the meaning of the poli- 
cies. Haas «. At^as Assxjranoe Co. 

Scrutton J. [1913] 2 K B. 209; 82 L. J. 
(K. B.) 506 ; [1913] W. C. & Ins. E. 375 ; 

108 L. T. 373 ; [1913] W. H. 64; 

29 T. X. E. 307 ; 57 S. J. 446 

Policy. 

See Bakkexjptcy — Assignment. 

Premiums. 

Lien — Joint tenancy — Chose in action — 
Policy of XLssurance — Premiums paid by one 
joint tenant at request of other — Assignment by 
one joi^t tenant — Set-off — Equity, 

In re McKeeeell. McKeeeell v, Gowans I 

Joyce J. [1912] 2 Oh. 648 ; 82 I. J. (Oh.) 22; j 
[1913] W. C. & Ins. B. 85 ; x07 L. T. 404 ‘ 


fNSTJBABCE (LIFE) (Premiums)— oojwtmweflJ. 

— Tenant for life and remainderman — ^^ill — 

I Trust for conversion — Power tef post- 

pone — Policies on life of cestui que 
vie — Premiums, whether payable out of 
capital. 

See CONVEESION. 

Proposal and Acceptance. 

Assignment of policy — Illness of insured before 
payment of premium — Action by assignee. 

One Bentley signed proposals for the insur- 
ance of his life with the def ts., an insurance co., 
and their medical officer certified that Ms life 
was a good one. The proposals were accepted, 
but came t6 an end ^^iting to the^premiums not 
being paid within tne prescribed time. Subse- 
quently, on Oct. 1, 1912, Bentley made fresh 
proposals on the same terms, the policies to 
begin from Oct. 18, the applicant declaring that 
there had been no material change in bis health 
since the examination. The fresh proposals 
were accepted by the defts., who stated that the 
policies would be forwarded, if the premiums 
were received within thirty days. On Nov. 4 
Bentley assigned one of the policies to the pit., 
and on Nov. 6 was taken ill. On Nov. 8 the pit. 
paid the first premium, and later on the same 
day Bentley died. On Nov. 12 the pit. handed 
the assignment to the defts.* agent. In an action 
on the policy it was submitted for the defts. that 
until .the first premium was paid, the war-* 
ranties as to the health of the insured remained 
in force : — r. 

Meld^ that there was no contract between 
the deceased and the defts., and therefore the 
action must fail. Haeeington v. Peael Life 
Assueanoe Co., Ld. - Div. Ct. 30 T. L. B. 24 

INSXTBANCE (LITE SrOCK)-~-Froposal basis of 
contract — Non-disclosure in proposal of facts 
hnow/i to proposer a7id maternal to the risli — 
Knowledge of material faets^ 7iot disclosed^ 
acquired by agent of insuring compa7iy prior to 
the existence of his agency with the company 
— Principal a7id agent — Liability of pinmipal 
in respect of antecedently acquired hnowledge of 
age7vt — Condition in proposal that insured had 
•not “ withheld important information ” — Inter- 
'pretation of contract — Immaterial -finding of jury. 

Every act of an agent within the scope of his 
employment is the act oP, his principal ; and, con- 
sequently, all knowledge acquired by the agent, 
when acting within the scope of his authority, is 
the knowledge of his principal ; but knowledge 
acquired by the agent antecedently to his^ be- 
coming agent to the principal ought not to be 
imputed to the latter, and the recollection or 
forgetfulness of the agent of matters known to 
him previous to that relation ought not to affect 
the liability of the principal, except in cases 
where the principal purchases the previously 
obtained knowledge of the agent in relation to a 
particular subject-matter ; or where, from his 
position and relationship to the principal, the 
agent is the agent of his principal ‘‘ to know or 
to inquire.” 

Dresser v. Norwood (1864) 17 0. B. (N.S.) 
466, «fiistm^ished. 

S., a station-master at a provincial town, acted 
as local agent for several insurance cos. In 1907 
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UrSTTEANCE (LIVE continued. | IHSITEANCE (MAEINE) — eontinned. 


tQe» 4 )lt. insured with one of these cos., the 
A. and K., through S. as that co.’s agent, a stallion 
horse, valuable for stud purposes, but suffering 
from an incurable malformation of the forelegs. 
In Feb., 1908, the A. and N. Oo. refused to 
re-insure the stallion, and that refusal was com- 
municated to the pit. and to S., who at that time 
had not become agent for the deft. co. In 1909, 
S. having become agent of the deft, co., the pit. 
agreed to insuf *3 the stallion with that co. through 
S., and a proposal for that insurance was signed 
by"'"^the pit. in Oct., 1909. The proposal con- 
tained several questions to be answered by the 
proposer, and^ at the foot a declaration by the 
proposer that he warranted the truth of the 
statements therein declared, that he had not 
“ withheld any important information,” and 
agreed that the declaration and proposal should 
be the basis of his contract with the co. The 
answers in the proposal form were filled in by S., 
acting, to that extent, as agent for the pit. ; and 
to portion of one of the questions, i.5., “ Have you 
had a proposal for live-stock insurance declined ? ” 
no answer was given. The policy was issued by 
the defts. ; and on the death of the stallion, the 
pit. sued the defts. for the sum for which the 
stallion had been insured. The defence relied on 
was breach of condition in the contract of insur- 
ance by reason of (inter alia) the non-disclosure 
of a refusal for live-stock insurance, and, in 
reply, the pit. pleaded knowledge of the refusal 
by the defts. at the time the policy was effected, 
and waiver of the breach. At the trial the jury 
found that the physical condition of the stallion 
and also the previous refusal for his insurance 
were “ important,” but disagreed on the question 
whether important information had been “ with- 
held.” The learned judge, treating the disagree- 
ment as immaterial, entered a verdict for the 
defts. Upon a motion for a new trial : — 
jffeld^ that the knowledge of the refusal to re- 
insure the stallion having been acquired by S. 
previous to becoming the agent of the defts. could 
not be imputed to them, and that, the jury having 
found that the refusal was “important,” the 
learned judge rightly treated the disagreement 
as to the withholding of important information 
as immaterial, that being a question of interpre- 
tation of the contract between the parties, and 
that the verdict entered should stand. Taylor 
r. Yorkshire Insurance Co., Ld. - Div. Ct. 

(Ir.) [1913] 2 I. E. 1 

INSEEANCE (MAEINE). 

Collision^ col. 278. 

Concealment^ col. 278. 

Freight^ col. 279. 

Ziabllltg, Limitation of\ col. 279. 

Loss, col, 279. 

Perils of the Seas, col. 281. 

Me-msurance, col, 281. 

Eish, col. 284. 

- Sale of Goods. See Sale of Goqds. 

Seaworthiness, col. 285. 

. War. Eish See above,, loes. 


Collision. 

Collision clause of Lloyd'* s jgolicg — Construe^ 
tion of clause — “ Collision .... with ship or 
vessel ” — Collision with mts of Jkhing vessel. 

Rules of a mutual insurance society of which 
the pits, were members protected the society in 
respect of (inter alia) claims for losses, damages 
or expenses arising from or consequent upon 
collision, so far as the claims were not recoverable 
under the usual form of Uloyd’s policy with 
collision clause attaclSed. The collision clause 
attached to the usual form of Lloyd’s policy 
covers “ collision with any other ship or vessel.” 
The pits.’ steamship came to anchor during a fog. 
In a clearing interval the anchor was hove on, 
but it was found to be foul of the nets of a fishing 
vessel, which apparently enveloped the steamer 
and were also foul of the propeller. When the 
fishing vessel to virhich the nets were attached 
was sighted, she was about a mile or more distant 
with the nets extending from her to the pits.’ 
steamship. The hull of the pits.’ steamship did 
not at any time come into contact with the hull 
of the fishing vessel. The pits, with the consent 
of the insurance society paid to the owners of the 
nets the sum to which the damage caused by the 
pits.’ steamer to the nets and the costs and 
expenses in connection therewith amounted 
without prejudice to the question whether thr 
insurance society was liable under its indemnity 
to the pits, for the loss : — 

JSeld, that in the circumstances there had 
been no collision with a ship or vessel within 
the meaning of the collision clause attached to 
the usual form of Lloyd’s policy, and that there- 
fore the insurance society was liable under its 
indemnity to repay to the pits, the sum the pits, 
had paid to the owners of the nets. Bennett 
Steamship Co., Ld. v. Hull Mutual Steam- 
ship Protecting Society, Ld. - Pickford J. 

[1913] 3 K. B. 372 ; 82 L. J. (K. B.) 1003 ; 

18 Com. Cas. 274 ; 109 L. T. 213 ; [1913] 
W. N. 224 ; 29 T. L. E. 645 j 68 S. J. 14 

Concealment. 

Concealment — Assignment — Assignee for value 
without notice — Defence arising out of the con- 
traeV* — Marine Dmirance Act, 1906 (6 Edw. 7, 
c. 41), s. 50, sub-s. 2. 

William Pickeesgill & Sons, Ld. r. 
London and Provincial Marine and 
General Insurance Co. - - Hamilton J. 

^ 3 K. B. 614; 82 L. J. (K. B.) 130 ; 
i. Cas. 1 ; 107 I. T. 691 ; 57 S. J. 11 

Freight chartered or as If chartered — Con- 
tract to supply cargo — Loss of freight — Time 
penalty clause — Special charter — Cancelling date 
— Non-disclosure — Marine Insurance Act, 1906 
(6 Edw. 7, c. 41), s. 18. 

Scottish Shire Line, Ld. v. London and 
Provincial Marine and General Insur- 
ance Co., Ld. Hamilton J. [1912] 3 K. B. 5i ; 
81 L. J. (K. B.) 1066 ; 17 Com. Cas. 240 ; 
12 ASp. Mar. Law Cas. 263 ; lOJik L. T. 

46 ; 66 S. J. 661 

Over-m]^<ation of cargo. 

The non-disclosurc by the -assui^ed, to.^the 
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INStTEAHCE (MARIKE) (Ca£cealment)—co?ii<?. 
wdexwritexs of tlie fact fnat the cargo had 
been largely over-valued held to avoid the 
policy. Gooding v. White - Bickford J. 

29 T. L. R, 312 

Moating doet—^^ SeaicoHhiness admitted '''^ — 
N'on-dhelosvre of material fad — Marme Insitr- 
ance Ad, 1906 (6 JSdw. 7, o, 41), a*,?. 17, 18. 
Cantiere Mbccanico Brindisino r. 

J ANSON AND OTHERS, CANTIERE MeGCANICO 
Brindisino r. Constant - C. A. [1912] 3 
K, B. 452 ; 81 L. J. (K. B.) 1043 ; 17 Com. Cas. 

282 ; 12 Asp. Mar. LSw Cas. 246 ; 107 L. T. 

281 ; [1912] W. N. 224 j 28 T. L. E. 564 

— Ee-msuraiicc. 

See below, Ee-insurance. 

Ereight. 

Valued freight policy — Construotwe total loss 
of ship — Freight suhseguently eaTmd—- Clause in 
hull policy that underwriters not entitled to 
freight — Clause in freight policy for paymeiit of 
freight in full on total loss, whether alsoluie or 
oomtructive. 

Coker v, Bolton - Hamilton J. [1912] 
3 K. B. 315 ; 82 L. J. (K. B.) 91 ; 17 Com. 
Cas. 313 ; 107 L. T. 54 ; [1912] W. N. 207 ; 

56 S. J. 751 

liability, limitation of. 

Insurance company — Winding - up — ContrU 
hutorles — 3Iutual Insurance policies — Fired 
preni I um pol io ies — Li all lit ies of pol ioy-h aiders. 

Held, on the construction of the P. Under- 
writing Association’s memorandum, that the 
liability of holders of mutual insurance policies 
issued by the association was limited to 5^. in 
respect of each policy. 

Held, further that the association could 
validly issue fixed premium policies, but that the 
holders of these policies had not by taking them 
Out thereby agreed to become members of the 
association, and therefore that they were not 
properly put on the list of contributories in the 
winding-up of the association. W. R. Corfield 
& Co. u. Buchanan and Another— Same r. 
Same ; John Cory & Sons, Ld. r. Maritime 
Insurance Co., Ld., and Another 

H. L. (I.) 29 T. L. E. 268 

Loss. 

Actual total loss — Cunstruatire total loss — 
War-^Fetention of ship — Marine Insurance 
Act, 1906 (6 Fdw. 7, c. 41), ss. 57, suh-s. 1 ; 60. 

A steamship was chartered to carry steam 
coal fiom Newport to Constantinople. The pits, 
insured her at Lloyd’s against seizure and 
detention, the policy being expressed to be oh 
hull and machinery. After she sailed, war broke 
out between Greece and Turkey, and the Greeks 
stopped her oft Tenedos and took her to Lemnos 
and removed the coal. On the day after she was 
sfbpp^ the pits, gave the underwriters notice of 
afendonment. ‘ The Greeks released the steam- 
sl;iip after about six weeks’ detention., ’ The pits, 
broug^ an action on the policy for an actual or 
a Constructive total loss, and in the alternative 
damages for a particular average 

Helf, that at the time of the notice of abah- 


r 

IKSUEAHCE (MAEIKE) . (LoBB)~-contmued. 
donment (1.) there was not an actual tota^bss, 
as the pits, were not then ‘‘ irretrievably 
deprived ”oE her within s. 57, sub-s. 1, of the 
Marine Insurance Act, 1906, and (2.) there was 
not a constructive total loss as the words of s. 60, 
sub-s. 2, “ unlikely that he can recover the ship,” 
meant “ unlikely that he should recover the ship 
within a reasonable time,” and on the facts it 
was not likely that she would not be recovered 
within a reasonable time ; and further that the 
pits, were entitled to the extraordinary expenses 
paid to get the ship released and also to '’The 
damages caused to the ship by reason of her 
detention, as. a particu^r afeage^.oss, but that 
they were not entitlec^to damages for the depre- 
ciation ill the earning capacity of the ship by 
reason of the detention. Polurrian Steam- 
ship Co., Ld. V. Young- - - Bickford J. 30 

T. L. E. 126 

Inwance of cargo against capture — 6h%- 
structire total loss — Anticipation of capture — 
Sale of cargo hy assured. 

By a policy of marine insurance the pits., who 
were Russian subjects, insured a cargo of salt 
beef with the defts. at and from San Francisco to 
Vladivostok against (inter alia) capture. During 
the currency of the policy war between Russia 
and Japan broke out, and the Japanese fleet was 
in the Pacific and was stopping and capturing 
vessels. The Japanese were also blockading 
Vladivostok. The defts. telegraphed to the pits, 
to the effect that if the cargo were sent to 
Vladivostok via Nagasaki, they would take up 
the position that the pits, deliberately caused any 
loss occasioned by the perils insured against. 
The pits.’ representatives in San Francisco, who 
were not desirous of increasing the loss to the 
underwriters, proposed that the cargo should be 
discharged at San Francisco and sold elsewhere, 
and ultimately notice of abandonment was 
given to the underwriters, who refused to accept 
it : — 

Held, that the fact that it was anticipated 
that if the cargo went forward, it would be lost 
by capture did not in the circumstances con- 
stitute a constructive, total loss, inasmuch as the 
actual cause which must eventually have pro- 
duced the peril insured against had not begun to 
operate. 

The Knight of St. 3Hchael [1898] P. 30, and 
Butler T. Wlldman (1820) 3 B & Aid. 398, 
distinguished. Kacianoff China Traders 
Insurance Co., Ld. - Bickford J, [1913] 

3 K. B. 407 ; 18 Com. Cas. 290 ; 109 L. T. 366 ; 

29 T. L. E. 642 

Loss — CaptaiKs effects — Total loss of ship-^ 
Clothes worn hy captain and watch mt lost — 
Amount ofliahility cf underwriters. 

A policy of marine insurance in the sum 
of 100^. was assumed by underwriters upon cap- 
tain’s effects, sextant, and chronometer, being 
against risk of total loss of vessel only. The 
vessel was totally lost during the currency of 
the policy while i|i poi-t through perils insured 
against, namely, an explosion ; and -the 
capt^n’s effec'te that were on board were 
destroyed. The captain at the time oj the loss 
was on shore, and dohsequently the clothes he 
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IHStTEAlSrCE (MAEIKE) (Los8)~^conti?med. 
waa^greaxing and the watch he was carrying 
were not lost. The value of the effects that 
were destroyed was 191^. and of the effects 
that were not lost lOZ. The pit. claimed the 
full amount of the policy :■ — 

Seldj that the subject-matter of the policy 
was the whole of the captain’s effects, includ- 
ing those that the captain had temporarily- 
removed from the ship, and that therefore the 
value of the goods that were not lost must be 
taken into account in estimating the amount of 
the^diability of the underwriters. Anstey v. 
OcEA?f Maeine Insueance Co., Ld. 

Pickford 1.49 Cbni, Gas. 8 ; [1913 ). W. If. 286 ; 

SOC L.M.5; 58 S. J. 49 

See below, Ee-insurance. 

Perils of the Seas. 

JPoUeij — Institute Time Clauses. 

When a ship was lying in a dock, and a 
boiler was being lifted by a floating crane in 
order to be loaded into the hold, the pin of a 
shackle broke and the boiler fell and damaged 
the ship : — 

Held^ that the damage was not recoverable 
under a policy of marine insurance which covered 
perils of the seas and included clauses 3 and 7 of 
the Institute Time Clauses. Stott (Baltic) 

StExImers, Ld. V. Marten A5?d Others 
Pickford J. 30 T. L. E. 85 
See below, Seaworthiness. 

Ee-insurance. 

Comp'omise of elaim — To pay as per original 
policy or policies^ hut against total or constructive 
total loss only — “ To follow hull underwriters in 
event of a compromised or arranged loss being 
settled'"' — Compromise of elaim for constructive 
total loss and alternatively for partial loss. 

A re-insurance policy contained the follow- 
ing clause : “ Being a re-insurance and to pay 
as per original policy or policies, but 
insurance is against the risk of the total or 
constructive total loss of the steamer only, but 
to follow hull underwriters in event of a com- 
promised or arranged loss being settled.” The 
insured steamer having sustained serious 
damage, the owner sued the hull underwriters 
claiming for a constructive total loss and in 
the alternative for a partial loss, and that 
action was compromised by a payment by the 
hull underwriters, nothing being said as to 
whether they were paying in respect of the 
claim for a constructive total loss or in 
respect of the alternative claim for a partial 
loss. In an action on the re-insurance 

poUoy , 

Heldf that the re-assured was entitled to 
recover, as there had been a compromise of 
a claim against the bull underwriters for a 
constructive total loss, notwithstanding that 
there had also been an alternative claim made 
for a partial loss. Steeet v, Eoyal Exchange 
Assubanoe - Bray I. 18 Com. Gas. 284 ; 108 
L. T. 215 ; 29 T. L. 669 

Non-disclosure of material fact — Policy 
^''Subject without notice to the same clauses and 


INSBEAKGE (MABINE) (Ee-insurance) — contd. 
conditions as the ordinal policy ” — Liability 
reinsurer. 

The pits., who were underwriters, insured 
the hull of the S.S. Odland on a time policy 
for 500^,, at a premium of G^per cent. The 
policy conferred upon the ship an option to 
navigate the Canadian lakes, in respect of 
which an additional premium of 3 per cent, 
was to be paid. The pits, re-insured with the 
defts. 250Z. of the risk at the same premium 
of 6 per cent., but, at the tin^ the xe-insuranoe 
was effected, made ri<s mention of the option 
to navigate the lakes or the additional pre- 
mium. The re-insurance policy was stated to 
be ‘‘ subject without notice to the same clauses 
and conditions as the original policy.” While 
in the lakes the ship sustained damage in 
respect of which the pits, paid 117^. 13^. 
under the original policy, and now claimed 
58/. 165. &d. from the defts. as their pro- 
portion, but the defts. repudiated liability on 
the ground that a material fact had been con- 
cealed from them : — 

Held, that though the option to navigate 
the lakes was a material fact that ordinarily 
should be disclosed on effecting an insurance 
policy, on the true construction of the par- 
ticular policy, the defts. had agreed to be 
bound by the terms of the original policy 
without notice of its terms, and were therefore 
liable. Peopeety Insueance Co., Ld. tJ. 
National Peotectoe Insueance Co., Ld. 

Scrutton J. 18 Com. Gas. 119 ; 12 Asp. Har. 

Law Gas. 287 ; 108 L. T. 104 ; 67 S. J. 284 

Policy “ suhjeci to same claxises and conditions 
as original policy .... and to pay as may he 
paid thereon ” — Tioo slips. 

In Jan., 1911, D. and W. initialled a slip 
agreeing to insure the Olymfio and Titanic for 
twelvemonths from delivery. Shortly there- 
after the pits, agreed to re-insure part of this 
risk. In Dec., 1911, the deft, initialled a slip 
for re-insuring a portion of the pits.’ risk for 
“twelve months from expiration or delivery, 
clauses and conditions as origmal.” In Jan., 
1912, the Titanic not having yet been de- 
livered by the shipbuilders, D. and W. 
initialled another slip in the following terms : 
“ Olympic, Titanic, 12 months from expiry.” 
No intimation was given to D. and W. or to 
che pits.’ agent that this was intended to be 
anything else but what it purported to be, 
namely, a renewal for a further twelve months 
after the expiry of the first twelve months, 
although it had been^ranged with the leading 
underwriter ,that if the same amount of in- 
surance was obtained on the second slip as on 
the first, the insurance should be treated, so 
far as the Titanic was concerned, not as a 
renewal, but as a confirmation of the original 
twelve months. The same amount of insurance 
was in fact obtained on the second slip, 
although some of the underwriters weja 
different ; and before a policy was issued, an 
intimation was sent to some of the under- 
writers, buf not to D. and W. or to tlm pits.’ 
agent, explaining that the insurance, so far as 
concerned the Titanic, would commence from* 
the delive:^ of the ship. A policy was issued! 
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INSURANCE (MARINE) (^BMBumne&)-^contd. 
by D. aad W. oa April 3^^ 1912, insuring the 
^tanic for 2500^. from April 2, 1912 ; by a 
policy dated April 10, 1912, the pits, re- 
insured D. and W.'s risk to the extent of 4002. ; 
and on April 11^ 1912, the deft, underwrote a 
policy re-insuring the pits.’ risk to the amount 
of 802. This policy contained the following 
clause : — “ Being a re-iasurance for account 
the Scottish National Insurance Company, 
Limited, subject to the same clauses and con- 
ditions as origin^ policy or policies, and to 
pay as may be paid tl^eon.” The Titanic 
having been lost on Apnl 15, 1912, the pits, 
paid D. and W. under the policy of April 10, 
and now sought to recover from the deft, under 
the policy underwritten by him on April 11, 
1912. The deft, contended that the initialling 
of the second slip had the effect of cancelling 
the first slip, and that there was no “ original 
policy ” such as was contemplated by the 
policy underwritten by him : — 

Held, that the second slip did not cancel 
the first slip and that the policy of April 10 
was the “original policy” referred to in the 
policy of April 11, and therefore that the 
deft, was liable. Scottish National In- 
STJEANOE Co., Ld. V. PooLE - - Bray J. 

18 Com. Cas. 9 ; 12 Asp. Mar. Law Cas. 266 ; 

107 L. T. 687 ; 29 T. L. R, 16 ; 57 S. J. 45 
^ He-imurance polic y — Construction — Intention 
of assured — Right of assured to recover — Marine 
insurance Act, 1906 (6 Hdio, 7, c. 41), s. 26, 
3. 

By three policies of Insurance dated respec- 
tively May 6, May 11, and Aug. 4, 1910, the 
pits, insured the ship Kynance, The first two 
policies were for 5002. each and covered the 
vessel from Newcastle, New South Wales, to 
port or ports on the west coast of South America. 
The vessel was valued at 12,0002., and the risk 
was to continue until thirty days after arrival at 
final port of discharge or until sailing on next 
voyage. The third policy, for 10002,, covered 
the vessel from Valparaiso and/or port or ports 
on the west coast of South America to the 
United Kingdom or Continent or the United 
States, The vessel was valued at 10,0002. Risk 
to commence from expiration of previous policy. 

On Aug. 9, 1910, the pits, re-insured the 
vessel with the deft, at and from Valparaiso 
and/or any port or ports on the west coast of 
South America to the United Kingdom, Con- 
tinent, or United States. The ship was valued 
as in original policy. The policy was stated to 
be a re-insurance “subject to the same terms 
clauses and conditions as the original policy or 
policies and to pay as may be paid thereon.” 
The charterparty under which the vessel made 
ier voyage with a cargo from Newcastle, New 
South Wales, to the west coast provided that 
she should discharge at Valparaiso, or if ordered 
by the charterers’ agents after her arrival there, 
should discharge at any safe port on the west 
cefast not north of P., and by arrangement 
between charterers and owners she did not dis- 
charg^ll her cargo at Valparaiso, bfit proceeded 
towar<£ T., a west coast port not north of F., 
where she was to load a cargo under a fresh 
charterparty for a voyage to a European port. 


r&SURANCE (MAEINE)(B»-inBurance) — contd. 
On her voyage from Valparaiso to T^she 
became a total loss. The pits., having pafa the 
owners for a loss under the first two policies, sued 
the deft, on the policy of re-insurance. The 
deft, contended that the pits, did not intend by 
the re-insurance to cover any risk except that 
under the third policy, and adduced in support 
of that contention evidence of the instructions 
given by the pits, to their brokers (but uncom- 
municated to the deft.) on effecting the re- 
insurance : — 

Held by the Court of Appeal (Cozens-H^frdy 
M.R. and Kennedy L. J., Buckley L. J. doubting), 
that the re-insurance policy covej;ed the pits.’ 
risk under original^olicies,” and the natural 
meaning of the contract could not be narrowed, 
as applying to one only out of the three original 
policies by evidence of intention on the part of 
the pits., uncomraunicated to the deft., to protect 
themselves only in respect of that single policy. 

Decision of Bray J. affirmed. 

Lower Rhine and Wilrteniberg Insurance 
Association v. Sedgwich [1899] 1 Q. B. 179, 
distinguished. 

The meaning of s. 26, sub-s. 3, of the Marine 
Insurance Act, 1906, considered. Reliance 
Makine Insukance Co. v. Dudeb 

C. A. [1913] 1 K. B. 265 ; 81 L. J. (K. B.) 
870 ; 18 Com. Cas. 227 ; 12 Asp. Mar. Law 
Cas. 223 ; 106 I. T. 936 ; [1912] W. N. 156 ; 

26 T. L.R. 469 

Bisk. 

Policy covering transit — Coifclusion of transit 
— Steel castings — Damage — Action on^policy. 

The pit., a Hamburg shipping co., ordered ,a 
new cast-steel stern frame for a steamer and had 
a policy of marine insurance effected on it with 
the deft, and other underwriters at Lloyd’s. The 
policy was expressed to be ^‘against all risks, 
especially including breakage and damage done 
and received through loading and discharging, 
irrespective of percentage.” It was further pro- 
vided by clauses attached to the policy that it 
should include “ all risks of craft and/or raft 
and/or of any special lighterage without recourse 
against lightermen .... of fire, transhipment, 
landing, warehousing, ai^d reshipment if incurred, 
and whilst waiting shipment and/or reshipment, 
and all other risks and losses by land and water 
from the time of leaving^ the warehouse at point 
of departure until safely delivered into ware- 
house or other place for which the goods have 
been entered, or in which it is intended they shall 
be lodged, whether previously discharged^ or 
landed elsewhere within the port or place*^ of 
destination or not.” The casting was shipped 
from West Hartlepool to Hamburg and discharged 
on the quay on June 14. At that time the steamer 
on which the stern frame was ko be fitted was at 
Fort Said, but she was expected at Hamburg. 
Arrangements were made on June 27 with the 
Vulcan Works Co. to fit the frame, and this co. 
transported it in a lighter to their quay. While 
lit was being lifted from the lighter to their 
quay it struck the quay wall and was so damaged 
as to be useless. The pits, claimed that there 
had j^een a total loss py a peril insured 
against : — 

Held^ that the casting was not in transit at 
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INSITEANCE (MARINE) (Risk)— continued, 
the 14 gJ® when the loss occurred, and therefore 
the ^ts. could not recover on the policy. 
Deutsch-Austealische Dampfschipfsge- 
SELLSCHAPT v. Stukge - Pickford J. 

30 T. L. R. 137 

Sale of (roods. 

— C.i.f. contract — Delivery — Non-insurance of 

the goods — Obligation of buyer to accept. 
See Sale op Goods. 

— Omission of seller to give buyer notice of ship- 
^ ment to enable him to Insure — ^Whether 

• gc^ods at seller’s risk on voyage. 

Se/ SU.LE of GOQDS. 

. ,, geaworthiness: 

Chr^o damaged -by letili caused by rotten 
condition of JkdU. 

Sassoon & Co. 'o. Westeen Assueance 

Co. - P. C. [1912] A. C. 661 ; 81 L. J. (P. C.) 

231 ; 17 Com. Cas. 274 ; 12 Asp. Mar. 
law Cas. 206 ; 106 L. T. 929 

Time policy-^Total loss — Skip sent to sea with 
insuficient crew — Privity of managing ownerr — 
Marine insurance Act^ 1906 (6 Jt]dii\7^ 41), 
39 (5). 

The pits, sued the defts., claiming to re- 
cover upon a time policy on the steamship 
Burnley^ which was totally lost during the 
currency of the policy : — 

B.em, that the Burnley was unsea worthy, 
when she was sent on the voyage in 'question, 
inasmuch as she was provided with an insuffi- 
cient crew, and that as she was sent on the 
voyage in that condition with the privity of 
the pits.'' managing owner, and the loss was 
attributable to such unseaworthiness, s. 39, 
sub-s. 6, of the Marine Insurance Act, 1906, j 
relieved the defts. from liability for the loss. 
M. Thomas & Son Shipping Co., Ld. v. The 
London and Peovincial Maeine and Geneeal 
INSUEANCE Co., Ld. - Pickford J. 29 T. L. R. 


See above, Loss. 

INSURANCE (MORTGAGE) — Insurance of 
mortgage owned by a company — Condition that \ 
policy should cease if tlfb interest of the insured \ 
m the mortgaged prop&rty should pass from the \ 
insured otherwise than by operation of law — 
Insured company in liguidation — Power of 
ligwhdator to assign. 

The exception in a prohibition of assign- 
ment or alienation of “by operation of law ” 
extends to enable a person, such as a liqui- 
datx5r, to whom t^jp property passes by opera- 
tion of law with an obligation to realize it, 
to assign the property. 

Boe v. Bevan (1815) 3 M. & S. 363, fol- 
lowed. In re Bieebeck Peemanent Benefit i 
Building Society. Official Receivee v. 
Licenses Insueance Coepoeation 

Neville J. [1913] 2 Ch. 34 ; 82 L. J. Ch. 

386 ; [1918] W, C. & Ins. R. 666 ; [m3] 
W. N. 161 ; 108 L. T. 664 ; 57 S. J. 559 

Be-inmranoe — Coniract of indemnity — 


INSURANCE (MOmGk(m)-~continued. 
Liquidation — Schem§ of arrangement — Limit of 
liability of rednsurer. 

A contract by a co. with the holders of 
debentures issued by another co. to guarantee 
the payment of principal and iristerest, though it 
may be called a policy of insurance, is merely a 
contract of suret}"sbip ; and a contract to re- insure 
such a policy is merely a contract of indemnity. 
If therefore a co., which has in this way insured 
the payment of debentures, and re-insured a pro- 
poition of the risk, goes intf) liquidation and 
adopts a scheme unc^r which the debenture- 
holders will receive less than 20s. in the 
pound, the re-insurers are only liable to pay 
to the original insuring co. the amount which it 
pays in the liquidation to the debenture-holders. 

In re Law Guaeantee Teust and Acci- 
dent Society, Ld. Liveepool Moetg-ag-e 
Insueance Co.’s Cass . Neville J. [1913] 

2 Ch. 604 ; 109 L. T. 162 

INSURANCE (MOTOR-CTAR)— to review 
— Disclosure to agent — Absence of collusion — 
Validity of policy. 

The pit. insured a motor-car with an insurance 
CO., but the CO. refused to renew the insurance, 
and he mentioned this fact to an agent of the 
defts., another insurance co. The defts.’ agent 
offered to propose him to the defts. , and ' the 
pit., on receiving a proposal form with the,«» 
question whether any co. had refused to renew 
his insurance, spoke about it to the defts.’ agent, 
who replied that he would make it all right. The 
pit. did not fill in any answer to the question. 
The co. accepted tlie proposal and afterwards 
agreed that it should cover a new Vauxhali car. 
Subsequently the pit. insured a Siddeley car with 
the defts., arid they had notice that the pit. had 
had a previous insurance, but the spaces for 
: answers to the questions on the proposal form 
were left blank. Accidents occurred to both 
cars, and the defts. refused to pay on the ground 
that ihe pit. had originally represented that no 
insurance co. had refused to renew. 

The pit. brought an action against the defts. 
for a declaration that the policies on the Vaux- 
hali and Siddeley cars were valid. There was no 
evidence of any collusion between the pit. and 
the defts.’ agent : — 

Meld, that as the pit. had made full disclosure 
to the defts.’ agent, and as there was no evidence 
of collusion, the pit. was entitled to the declara- 
tion. Thoenton-Smith r. Motoe Union 
Insueance Co., Ld. - - 30 T. L. R. 139 

INSUEANCE (NATIONAL). 

Insurance {National) Act, 1911, Beg%ila~ 
tiom under. See W, N. , 1913, pp, 2, 8, 78, 92, 
93, 99, 100, 107, 109, 110, 117, 118, 123, 127, 128, 
139, 143 ; 11 L. G. R. Orders 89, 91. 

Approved Society, col. 287. 

Contribution, Failure to Pay. See belo^, 
Employer, Liability of. 

Mmfloyer, Liability of, col. 287. ^ 

Employment, col. 289. 

1 nsurance Comm iss ioners. See Employer, 
Liability of. 
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* Approved Society. 

Sicliness hemfit — Rule that only a certifioate 
of a panel doctor 'will he accepted — Ultra rires — 
Rispute bet wee? f member of approved society and 
society — National Insurmiee Act, 1911 (1 2 

6^eo. 5, e. 55), ss, 14, 67. 

A rule of an approved society under the 
National Insurance Act, 1911, provided that “an 
insured member shall send notice of illness to the 
secretary, in the form required by the court, as 
soon as possible after tbe^commeiicement of the 
illness, whether he is entitled to claim benefit 
in respect of the illness or not, and shall not be 
entitled lo sickness benefit, itntii he has sent to 
the secretary a declaration of incapacity for work 
in the form required, and a medical certificate or 
other sufficient evidence of incapacity and the 
cause thereof.” Subsequently the society passed 
a resolution that “ in every instance a certificate 
from a panel doctor must be sent.” 

The pit,, a member of the society, was refused 
sickness benefit on the gi-ouud that he had sent 
in a certificate from the doctor who had in fact 
attended him in his illness, who was not a panel 
doctor, and had not sent in a certificate from a 
panel doctor. The pit.! thereupon sued the society, 
claiming a declaration that the resolution was 
illegal and ultra vires : — 

‘ Held, reversing a decision of Bailhaohe J., 
that the resolution was illegal and ultra vires, 
and that, as the matter was not one of domestic 
administration which under s. 67 of the National 
Insurance Act, 1911, ought lo go to arbitration, 
the pit. was entitled to the declaration sought. 
HeAED PiCKTHORNE - C. A. [1913] 3 K. B. 

299 ; 82 I. J. (K. B.) 1264 ; 6 B. W. C. G. 

N. m ; 11 L. (3c, R. 621 ; 108 L. T. 818 ; 

29 T. L. R. 487 ; 57 S. J. 632 

Contribution, Eailure to Pay. 

See below, Employer, Liability of. 

Employer, Liability of. 

Contribution — Jurisdiction of Court of 8essio?i 
— Insurance Comniisskmers — Question of rate of 
€ontrlbutio?i payable by employer depeoidmy on 
deadly earnings of emplo?jee — Employee ear?iing 
lU. per week of fifty- five hours, mid tmidmig 
ten hours on oi'dlna'ry da?js and Jive hours on 
Satm^day — Question whether daily earnings 
should be aseeitamed by ,divldi??g iveekly ear /tings 
by sue or by taking sum ea/med 'in day of ten 
hours — Refer /ninatilf/h of questio/i by Insurance 
Commissioners — National Insurance Act, 1911 
(1 4* 2 Geo, 5, c, 55), .s>*. 4, 66, and Sclicd. IL, 
Part I. 

Held, that under the statute the question 
fell to foe determined by the Insurance 
Commissioners, and that the Court had no 
jurisdiction to reduce their determination. 
Don Brothers, Buist & Co. v, SjCOttish 
National Insueanoe Commrs, - Ct. Sees. 

[1913] W. G. a Ins. R. 269 

Co/d/ibution, Failure to pay — Offence^ — Sum- 
mary conviction — National IyisurancQ^(Joint Com- 
mitted) Regulations, 1912 — National Health In- 


INSUBAKCE (NATIONAL) (Employer, LiabiUty 

of) — continued. ^ 

su7mnce (^Collection of Co/itributions) Regulations, 
1912 — Validity — Certificate of urge/icy — Provi- 
sional ^regulations — Powers of Joint Committee and 
Insurance Commissioners — Rule-making autho- 
rity — Government depa?dment — National Insur- 
ance Act, 1911 (1 cf 2 Geo. 5, e. 55), ss. 4, 7, 65, 
69, 83 — Interp/retation Act, 1889 (62 63 Viet, 

c. 63), s. 37 — R/iles Publication Act, 1893 (56 4' 
57 Viet. c. 66), ss. 1, 2, 4. 

By the National Health Insurance (Collection 
of Contributions) Regulations, 1912, ma(m on 
May 22, 1912, the Joint Committee of the several 
bodies of Ceoniiissione»s acting jointly with the 
Insurance Commissi<^ers constituted under the 
National Insurance Act, 1911, certified under s. 2 
of the Rules Pubiication Act, 1893, that on 
account of urgency the following regulations 
were to come into operation immediately, and 
in pursuance of the powers conferred on them, 
by the National Insurance Act, 1911, and the 
National Insurance (Joint Committee) Regula- 
tions, 1912, they made the said regulations to 
come into operation forthwith as Provisional 
Regulations. 

The National Insurance Act, 1911, came into 
force on July 15, 1912 : — 

Reid, that, assuming the Joint Committee 
and the Insurance Commissioners were not a 
Government department, and consequently 
were not a rule-making authority as defined by 
the Rui^ Publication Act, 1893, and that they 
therefore had no power by c&tifying lurgency 
to bring the regulations into operation on 
May 22, 1912, the regulations had been duly 
made under the powers conferred by ss. 7 and 
65 of the National Insurance Act, and 
clause 5 (<?) of the National Insurance (Joint 
Committee) Regulations, 1912, and were, as 
from the date when the Act came into force, 
valid and enforceable regulations. 

Neither clause 6 (c) of the National Insur- 
ance (Joint Committee) Regulations, 1912, nor 
clause 6 (1) (a) of the National Health (Col- 
lection of Contributions) Regulations, 1912, 
is ultra vires. 

The failure of an employer to pay a contri- 
bution in respect of an employed contributor 
is under s. 69, sub-s. 2, of the Act an offence 
punishable on summai’y conviction, and a 
conviction is not bad because it orders the 
deft, both to pay a fine and to pay to the 
Insurance Commissioners a sum eqiial to the 
amount of the contributions which the deft, 
has failed to pay. 

It is no defence to a charge of failing to 
pay contributions under the Act that at the 
date of the failure to pay the benefits intended 
to foe provided under the A»t had not in fact 
been provided. 

In each of seven successive weeks an em- 
ployer failed to pay contributions in respect 
of the same employed contributor. After the 
expiration of the seven weeks he was prose- 
cuted and convicted under s. 69, sub-s. 2, for 
a separate offence in respect of each failure to 

pay^ — ^ 

Reid, that the deft, had been guilty of 
seven separate offences. Bex v. Baqqallax, 
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of)^corittnued. 

Huelock V. Shito. Eex v, Hedderwick:. 
Hoeris V. Ashton - Biv. Ct. [1913] 1 K B. 

290 : 82 L. J. (K. B.) 391 ; [1913] W. C. & Ins. 

E. 277 ; 6 B. W. C. C K. 15 ; 11 L. G. R. 

367 ; 23 Cox, C. C. 288 ; 108 L. T. 254 ; 

[1912] W. R. 302 ; 77 J. P. 97 

Bmployed contributor — Termination of em- 
ployment — Duty of employer to return insuranee 
cards — Cards lost %n post — Inability of insured 
pers^iy to get employment owing to loss of cards — 
ClaimT/igamst einployer for damages — Memoteness 
— Agency of Post Of^e to receive return of cards 
— JVational I)}!S%i7^ance Re0ilations, J/ay22, 1912, 
Statutory Rules and Oider^l^Vl, No. 458. 

The pit. had been in the deft.’s employ- 

* ment as a scafifolder, and during the period 

• of such employment he was insured under 
the Irrational Insurance Act, 1911, his insur- 
ance cards being left in the custody of the 
deft. By the Regulations made under the Act 
the employer is required upon the termination 
of the employment to return any card in his 
possession to the contributor. Owing to the 
pit. being ill and haviug to go into hospital, ! 
his employment by the deft, terminated. 
Three weeks later the deft, posted the cards to 
the pit. at the address given on them. The 
cards were lost in the post. On leaving the 
hospital the pit. for two weeks failed to get 
employment In consequence of his inability 
to produce his qards. 

On a claim for damages for the two weeks’ 
loss of employment : — 

Eeldj that the claim could not be main- 
tained ; 

By Ridley and Bickford JJ., upon the 
ground that, assuming that the deft, had been 
guilty of a breach of his statutory duty to 
return the cards, the plt.’s failure to get 
employment was not the natural consequence 
of that breach ; 

By Avory J., upon the ground that the 
Post Office was the agent of the Insurance 
Commrs., whose property the cards were, 
to receive the return of the cards, and that the 
deft, having posted the cards had returned 
them to the contributor within the meaning 
of the Regulations. Price v. Webb 

Div. Ct. [1913] 2 K.«. 367 ; 82 L.a. (K. B.) 

.720 ; [1913] W. C. & Ins. R. 368 ; 6 B. W. 

C. C. R. 47 ; 11 L. G. R. 602 ; 108 L. T. 

1024 : 29 T. L. R 478 ; [1913].W. N. 138 ; 

77 J. P. 333 

Non-payment of contributions by employer — 
Proceedings before justices — Jurisdic- 
tion — “ On summary conviction ” - — 
Constructjpn — Petty Sessions (Ireland) 
Act, 1851 (14 & 15 Viet. c. 93), s. 42— 
Fines Act (Ireland), 1851, Amendment 
Act, 1874 (87 & 38 Viet. c. 72), s. 5— 
National Insurance Act, 1911 (1 & 2 
Geo. 5, c. 55), s. 69, sub-s. 2. 

See Irish Law — Insurance. 

Employment. « 

Conti^act of service — Church of Mngland 
curates — Naiional Insurance Act^ 1911 (1 St ^ 


INSURANCE (NA?riONAI) (Employment) — 

continued. ^ ^ 

Geo. 6, c. 55), s. 1, sub-ss. 1,3; s. 66, sub-s. 1 (iii.) ; 
Pirst Schedule, Part I. (a). 

In order to make insurance obligatory under 
Part I. of the National Insurance Act, 1911, 
there must be something in the nature of a 
contract of service. 

The position of a curate in the Church of 
England, whether he is formally licensed by 
the bishop under seal or is a mere proba- 
tioner under the bishop’s t^nporary permis- 
sion, is that of a person who holds an ecclesias- 
tical office, and not the position of a person 
whose duties and rights are defined by con- 
tract. Therefore the relation between the in- 
cumbent and the curate, or the bishop and the 
curate, is not the relation of employer and 
employed, and the curate is not compulsorily 
insurable under the Act. 

Queere whether the curate, in either case, 
could come in under the Act as a voluntary 
contributor. In re Church of England 
Curates. In re National Insurance Act, 
1911 ... - Parker J. [19121 2 Ch. 

563 ; 28 T. I. R. 579 ; 82 I. J. (Ch.) 8 ; [1913] 
W. C. & Ins. R. 84; 6 B. W. C. C. 3; 107 

L. T. 643 

Contract of service. — Bmployed contributors 
— Master ta Hors — 0 uf -woodier — Nationa I 1 oisur- 
ance Act, 1911 (1 S' 2 Geo. 5, c. 55), s. 1, ** 
sub-s.^. 1, 2 ; Sched. Z, Part I. cl. (e). 

This was an originating motion by the 
Insurance Commrs. under s. 66, sub-s. 1 
(iii.), of the National Insurance Act, 1911, to 
determine whether the class of employment 
of master tailors was or was not employment 
within the meaning of Part l“. of the Act. 

The class of employment to which the 
motion refers is the class of employment in 
which a master tailor is engaged who makes up 
and finishes garments for a merchant tailor 
or wholesale clothing manufacturer, the work 
being done at the house or other premises of 
the master tailor and there being no relation 
of master and servant as between the mer- 
chant tailor or wholesale clothing manufac- 
turer and the master tailor. 

There was no obligation on the part of 
the master tailors to do any of the work them- 
selves, and the greater portion of their time 
was occupied in supervising the work of the 
persons employed by them. 

The Master Tailors’ Organization, which 
was an approved society under the Act, having 
notified to the Commrs. a desire to argue 
that the master tailors were insured persons, 
was by direction of the Court serv^ with 
the notice of motion and appeared at the 
hearing. 

Warrington J. said that the case was one 
in which the relatio'n of master and servant 
did not obtain, but for the purpose of the Act 
the relation employer and employed did 
obtain, because clause (c) of Part 1. of the 
First Schedjile of the Act provided that the 
person who gave out the articles or m^erials 
to be made up was to be deemed to be an em- 
ployer, an(4 that was sufficient to make the 
person to whom the articles were given th^ 
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INSURANCE (NATIONAIJ (Employment) — 

^ cofitmmd, • 

employed. He thought, therefore, that the 
words of the clause, as they stood, did apply 
to these master tailors. The proper order to 
make was to declare that the employment of 
master tailors substantially on the terms and 
under the conditions mentioned in the state- 
ments submitted to the Court was an employ- 
ment under Part I. of the Eirst Schedule of 
the Act, and that the persons engaged in such 
eruployment w5re employed contributors 
within s. 1 of the Adt, unless such persons 
were within any of the exceptions mentioned 
in Part II. of the same schedule, or were ex- 
cluded by special order of the Commrs. 
In re National Insurance Act, 1911. In re 
Master Tailors - - Warrington J. [1913] 
W. N. 270 ; 29 T. L. E. 725 

Contract of service — Medical staff of injirmary 
— Master and servant — National Insurance Act^ 
1911 (1 2 Geo, 5, c. 55), s. 1, sud-ss. 1, 2, and 

Soiled. Part I. (a). 

The National Insurance Act, 1911, enacts, 
Part L, s. 1, sub-ss. 1, 2, and Sched. I., 
Part I. (a), that persons employed within the 
meaning of the Act shall include all persons who 
are engaged in any “employment in the United 
Kingdom under any contract of service . . . — 

held, that persons appointed to act in an 
^infirmary (1.) as resident physicians and resident 
surgeons ; (2. ) as non-resident house physicians, 
non-resident house surgeons, and clinical assist- 
ants ; and (3.) as supervisors of the administra- 
tion of anesthetics, were not persons employed 
within the meaning of the Act, in respect that, 
as the managers of the infirmary had no control 
over the manner in which these members of the 
staff carried out their treatment of the patients, 
no contract of stawice existed between them. 
The Scottish Insurance Commrs. v. Royal 
Infirmary of Edinburgh - Ct. Sess. 

1913 S. C. 751 ; [1913] W. C. & Ins. R. 383 

Contract of service — National Education 
{Ireland^ — Puffl teacTiers and monitors — 
National Insurance Act, 1911 (1 4* 2 Geo, 5, 
G, 65), s, 1, suh-ss. 1, 3 ; s. 66, silb-s. 1 (iii.) ; I 
Soiled, I., Part I, (a). 

The employment of pupil teachers and 
monitors in National schools in Ireland is an 
employment within the meaning of the 
National Insurance Act, 1911, and the Commrs. 
of National Education are the employers. It 
is not a contract of apprenticeship, because an 
essential element of apprenticeship — ^the right 
to receive instruction — ^is absent from the con- 
tract ; but is a contract of service within the 
meaning of Part I., s. 1, sub-s. 1, of the 
National Insurance Act, 1911. In re National 
Insurance Act, 1911. In re Pupil Teachers 
Barton J. (Ir.) [1913] 1 I. R. 219 ; [1913] 
W. C. & Ins. R, 366 

r Contract of service — Noncoyiformist ministers 
— National Insurance Acf 1911, Sched, I,, 
Part I. (a), « 

Masters of the United Methodist Church 
and ministers (under probation) of the Wes- 
l^an Methodist Church, appoiiy;ed by the 
Conference of their Church, are not employed 


INSURANCE (NATIONAL) (Employment) — 

continued. ^ 

under a contract of service.”' In re United 
Methodist Church Ministers - Joyce J. 

6 B. W. C. C. N. 1 ; 107 L. T. 143 ; [1912] 
W. N. 206 ; 28 T. L. R. 539 ; 56 S. J. 687 

Contymet of service — Officers of poor laid 
union — National Insurance Act, 1911 (1 2 

Geo. 5, c. 55), s, 1, siib-ss, 1, 2 ; s. 66, sub-s. 1 
(iii.) ; Sched. I., Part I, (al), Part II. (&). . 

Officers of a poor law union are not em- 
ployed under a contract of service withijjk the 
meaning of Part I. of the First Schedule^of the 
National Insurance Act, 1,911. In re National 
Insurance* Act, 191^5. In re flouTH Dublin 
Union Officers -^O’Connor M.R. (Ir.) [1913] 1 
I. R. 244 ; [1913] W. C. & Ins. R. 245 

Employment othei^mise than by way of ' 
manual labour"*' — Eairy man' s foreman — Tailor's 
cutteo'— National Insurance Act, 1911, Sched. L, 
Part II. (gf 

In deciding whether a person is employed 
by way of manual labour the test to be applied 
is whether any manual labour that he may do 
in the course of his services is the really sub- 
stantial work for which he is engaged or is 
only incidental or accessory to his employ- 
ment. 

The question arose with regard to a dairy- 
man’s foreman and a tailor's cutter : — 

Held, both persons were employed other- 
wise than by way of manual labour. In re 
Dairyman’s Foremen and <^ln re Tailors’ 
Gutters 

Swinfen Eady J. 6 B. W. C. C. N. 7 ; 107 L. T. 

342 ; [1912] W. N. 229 ; 28 T. I. R. 587 

“ Employment otherwise than by way of 
manual labour ” — Lithographic artist — Engraver 
— National Insurance Act, 1911 (1 2 Geo. 5, 

0 . 55), Sched. I., Part II. (y). 

Eeld, that the manual work done by litho- 
graphic artists and engravers engaged in the 
correction or improvement of half-tone en- 
graved plates is not employment in manual 
labour. In re Lithographic Artists. In re 
Engravers 

Warrington J. 6 B. W. C. C. N. 44 ; 108 L. T. 

894 : [1913] W. N. 126 ; 29 T. L. R. 

440 ; 57 S. J. 557 

Worhnian emplo y inf assistant — Co ntrib utions 
— Non-liability of head employers — National 
Insurance Act, 1911 (1 Geo. 5, c. 55), ss. 1, 4. 

Informations were laid against the respon- 
dents, who were the owners of silk mills^ for 
non-payment of contributions under the National 
Insurance Act, 1911, in respect of two women, 
and it was proved that a number of block 
printers were employed by the respondents and 
that the two women were “ ti^rers ” who assisted 
the block printers. Each “ tierer ” was selected 
and engaged by the workman whom she was to 
assist, and the respondents had no voice in the 
I selection. The wages of each “tierer” were 
j paid by the workman who had engaged her, and 
I she could be dismissed from her work by him. 

I The justices found that the “ tierers ” were not 
j undir the general control and management of 
I the ’respondents and therefore dismissed the 
I summonses : — 
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that the question was a question of 
fact for the justices. Kewell v. King- and 
Anotheb - - Div. Ct. 30 T. I. R. 84 

Insurance Commissioners. 

8ee above, Employer, Liability of. 

mSUEANCE (PLATE GLASS) — Damage 
^'‘Caused directly dy or arising from civil 
commotion or rioting *’ — Breaking wuidows, 

^n organized conspiracy to commit criminal 
acts, Without more, does not amount to “ civil 
commotion. ^ 

By a policy of re-insuramce, underwritten by 
the deft., the pits, were insured against “ damage 
to plate glass caused directly by or arising from 
civil commotion or rioting.” During the currency 
of the policy a large number of women in different 
parts of London simultaneously broke windows 
with hammers. Each woman, when arrested, 
went quietly to the police station ; there was no 
disturbance in the street, and no public sympathy 
was shewn for the women who broke the windows. 
No one of the women was charged with riot or 
unlawful assembly ; the charge in each case was 
one of malicious injury, and each case was dealt 
with separately without any charge being pre- 
ferred of acting in concert with others : — 

Held^ that there was no evidence that the 
damage was caused directly by or arose from 
civil commotion or rioting, and that the deft, 
was not liable off the policy. 

Held^ further, that the fact that the deft, 
had previously paid under another policy in the 
same words under similar circumstances did not 
estop him from raising the defence that the 
damage was not caused by civil commotion or 
rioting. 

Decision of Bucknill J. affirmed. London 
AND Manchester Plate Glass Co., Ld, v. 
Heath C. A. [1913] 3 K. B. 411 ; 82L. J. (K. B.) 

1183 ; 108 L. T. 1009 ; 29 T. L. B. 103 

INTEREST — Floating charge — Pari passu clause 
— Distribution of assets in debenture- 
holder’s action. 

See Company — Debentures. 

— Income tax — Foreign investments — Insur- 

ance company#-Interest not remitted 
home. 

See Revenue — Income Tax. 

— Legacy — Contingent. 

• See Will— L egacy. 

— Rate of— Trustees, Liability of — Breach of 

trust — Mora — Con tri butory negligence. 
See Scottish Law— T rust. 

— Will — Construction — Legacy payable at 

twenty-one — Power to trustees to apply 
legacy in or towards maintenance of 
legatee — ^Additional funds provided for 
maintenance. 

See Will. 

INTERNATIONAL LAW — Foreign legation — 
Subordinate officer — mDiffiomatw pHvile^e — 
Waiver — Diplomatic Brimleges Act, 1708 (7 
Anne, c, 12). 


INTERN ATIONAL* LAW— 

On May 7, 1912, ttie liquidator of a co- issued 
a summons against the directors and auditors, 
charging various acts of misfeasance. 

One director, R. E. Lembcke, was a secretary 
of the Peruvian Legation. -j 

On May 15, 1912, he entered an unconditional 
appearance, and on Oct. 14, 1912, he issued a 
summons for further time to file evidence. 

On Oct. 31, 1912, he swore an affidavit on the 
merits, stating his official position, but not 
raising any objection to the jurisdiction. 

On June 10, 1913, t\e case was mentioned in 
Court on an application to fix a time for hearing, 
and R. E. Lembcke’s counsel then stated that 
he should insist on his diplomatic privilege. 

This objection was taken with the sanction 
and at the wish of the legation. 

At the hearing of the summons the liquidator 
admitted that R. E. Lembcke was a person 
entitled to diplomatic privileges, but contended 
that he had waived it. 

R. E. Lembcke contended that the summons 
was void under the Diplomatic Privileges Act, 
1708, which was declaratory of the common law, 
and that it could not be set right by waiver. 

Astbury J. said that both under the statute 
and at common law writs against foreign public 
ministers were absolutely null and void, though 
so far as Taylor v. Best (1854) 14 C. B. 487, was 
sound law, the privilege might be waived under**?! 
very special circumstances. The question was 
whether those circumstances existed in the 
present case. Now waiver must be strictly 
proved. It implied a knowledge of the rights 
waived, and his Lordship was not satisfied 
that R. E. Lembcke, a foreign subject, when 
entering appearance and taking subsequent 
steps, had any such knowledge. There was also 
a considerable difficulty in holding that a sub- 
ordinate secretary could waive his privilege 
without the sanction of his legation. Finally, it 
was clear that the summons must prove abortive 
against R, E. Lembcke, as no judgment or exe- 
cution could be enforced or levied against him, 
and the authorities shewed the impropriety of 
allowing the action to go on merely for the pur- 
pose of defining his liability. The plea of privi- 
lege would therefore be allowed. In re Repub- 
lic OP Bolivia Exploration Syndicate, 
Ld. - - [1913] W. N. 329 ; 30 T. L. R. 78 ; 

58 S. J. 173 

INTERPLEADER — Interpleader summons — 
Consent order for sale of goods — Title 
of trustee in bankruptcy to proceeds of 
sale. 

See Bankruptcy— Act of Bankruptcy. 

— Judgment for a debt — Goods of judgment 
debtor taken in execution and sold — 
Claim by assignee of the debt to pro- 
ceeds of sale. 

See County Court— I nterpleader. 

INTERPRETATION ACT, 1889. 

See INSUEANCE (National). ^ 

INTERBOG 4 TORIES. 

See Discovery. 



( 295 ) THE COMPLETE CUBBEHT DIOEST, 1913. ( 296 ) 


INTESTACY — Gift of residue to forty-six named 
^ persons — Codicil — i^eTocation of gift to 

two of the number — Confirmation of 
will —No intestacy. 

See Will— C odicil. 

— Probate — Be^ocation — Supposed intestacy — 

Grant of letters of administration — Sale 
of real estate by administratrix — 
Subsequent discovery of will appointing 
executors — Invalidity of purchaser’s 
title. 

See Peo#ATE. 

— Bealty — Devise — Lif* estate — Bemainder to 

“my nearest male heir’* — “ My nearest 
and eldest male relative” — No male heir 
— Heiress-at-law. 

See Will— B evise. 

INTOXICATING IIQBORS. 

See Liceksing- Acts. 

INVESTMENT — Trustee — Mortgage — Breach of 
trust — Insufficient security — “ Two- 
thirds ” limit — Duty of valuer. 

See Tiiustee. 

INVESTMENTS— Foreign investments — Income 
tax — Insurance company — Interest not 
remitted home. 

^ See Revenue — I ncome Tax. 

— Unauthorized — Difficulty of realization — Pro- 

posed appropriation in specie — Jurisdic- 
tion of Court. 

See Settlement. 

INVITATION— Unfenced land. 

See Neoligence — TJ nfenced Land. 

IRISH LAW. 

Bankn^ptey^ eol, 296. 

Bill of Sale, See Bankbuptcy. 
Charity^ coL 296. 

Country CouJiclL See Local Goveen- 
MENT— County Council. 

Bramage. See Local Goveenment— 

Brainage. 

Beleted Tenants. See Land Puechase 
Acts. 

Highway^ eol. 297. 

Inmiranee^ col. 298. 

Irish Umverdtnes Ac% 1908. See Will 

— Legacy. 

Justices^ col. 299. 

Labourers {Ireland) Acts^ eol. 299. 
Land Barcliase Acts^ eol. 300. 

Licensed General Dealer.^ col. 306. 

Local Gorernnientf col. 306. 

Mistalie. See Mistake. 

Old Age Pensions. Local 

- Goveenment— C ounty Council, 

Patent. See Patent— L icence. 

Poor Law, ed. 307. ^ 


IRISH LAW — do7ifinmd. 

Practice, col. 307. ^ 

Bates, col. 308. 

Begistration of Tiile. See below, Will. 

Bevenue. See Revenue— Income Tax. 

Settled Laaid. See below, Vendor and 
Purchaser. 

Specific Performance. See ' below. 

Vendor and Purchaser. 

Tenancy, col. 309. ^ 

Turbary Bights. ;Sfe«?TuEBAEY Rights. 

Vemdor and Bprolftser, ed. 309. 

Way, Righf of, col. 309. 

Will, col 309. 

Bankruptcy 

Arrangement — Rejecting — Acceptance by 
statutory majority of creditors — Whether “ reason- 
aide and proper to be executed under the direction 
of the Court ” — Irish Bankrugd and Insolvent 
Act, 1857 (20 S' 21 Viet. c. 60), 353. 

Where the proposal of an arranging debtor 
is accepted by the statutory majority of his 
creditors, it ought to be acted on by the Court 
having bankruptcy jurisdiction in the matter, 
unless there be some specific ground for reject- 
ing it, e.g., that it is unreasonable, inasmuch 
as the creditors would get a substantially 
larger sum, if the estate weje wound up in 
bankruptcy, or because the debtor has been 
guilty of some act of commercial dishonesty, 
such as contracting debts when he knows him- 
self to be insolvent. In re Pelan (unreported) 
stated and followed ; In re O'Neill and Young 
(reported sub nom. 1% re A. and B., arranging 
debtors) (46 Ir. L. T. B. 142) distinguished. 
In re Fey - - - C. A. [1913] 2 I. R. 273 

— Reputed ownership — Bill of sale — Irish Bank- 
rupt and Insolvent Act, 1857. 

See Bankeuptoy— Property Bivisihle 
among Creditors. 

Bill of Sale* 

See Bankeuptoy. 

' Charity. 

Charitable dccke — Will executed within three 
moMs of death — Charitable Donations and 
Beque.ds (Ireland) Act, 1844- (7 4* 8 Viet, o. 97), 
s. 16 — Dense to parish 'pi'iest — Gift to the office 
and not for personal beyiefit — Trust for heir-at- 
law and annuitant. 

By his will dated June 14, 1888, a testator, 
after devising a life estate to his wife in certain 
freehold property consisting od two houses in the 
village of 0,, provided as follows : “ At my 
wife’s demise I desire that the two houses become 
the property of the parish priest of U,, on con- 
dition of paying 10?. yearly to my brother’s son, 
P., and also \l. yearly for masses for the I’epose 
of the souls of the deceased members of my 
family,” 

Testator diqd two days after the execution of 
the will. He was the owner in fee of the devised 
property. His widow died twenty-three years 
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afterwards, on Feb- 22, 1911. At that date the 
priest of the parish of U. was the third in 
succession in charge of the parish since testator’s 
death : — 

Held, (1.) that the devise of the freehold 
house property to the parish priest of U. was a 
charitable devise, and, therefore, void as contra- 
vening the provisions of s. 16 of the Charitable 
Donations and Betiuests Act, the testator having 
died within three months of the date of the will ; 
( 2 .) 4 |hat the parish priest of U. was a trustee 
for te^ator's nephew P. in respect of the annuity 
of 10^., and for the |^eir-at-law of testator as to 
the rest of Rie prdperti^. In re Cobcorais'. 
OOEGOEAX V. O’Kanb - - Barton J. 

[1913] 1 1. B. 1 

— Irish Universities Act, 1908 — Charity — Will — 

Misdescription. 

See Will— M isdescription. 

Male rellgioiiB order hound hy monadic rows 
— ^'’Regular clergy.''^ 

When trustees have a discretion to apportion 
between charitable objects and definite and 
ascertainable objects iion-charitabie, the trust 
does not fail, and in default of apportionment by 
the trustees the Court will divide the fund 
equally between the objects charitable and non- 
charitable. 

A testator appointed his executor to distribute 
his estate of whatever nature “ among tlie chari- 
ties and hospitals (Homan Catholic) and the 
regular clergy — the friars of 0. and W. to get 
the preference ” : — 

He.ld^ that this was a gift to three objects — 
(a) charities generally, (Jb) hospitals, and (c) the 
regular clergy, and that, the executor having 
made no apportionment, the general estate should 
be divided equally between the three, the first 
and second being valid charitable legacies, and 
the third failing as being against the policy of 
the 10 Geo. 4, c. 7. 

Sahishury v. Benton (1857) 3 K. & J. 539, 
applied. 

Senible^ the description “ regular clergy ” does 
not by itself necessarily import clergy bound by 
monastic vows. In re Gavacaist. O’Meara i. 
Att.-Gek. O’Connor M.B. (Ir.) [1913] 1 1. B. 276 

See Charity— Parish Priest. 

County Council. 

See Local GOYERjfBiE]N'’T — County 
Council. 

* Brainage. 

See Local GovERNMEJirT— Brainage. 

Evicted Tenants. 

See I/ANifPuRCHASE Acts. . 

Highway. 

Repair — Zocomotire — Traction engine — JSx~ 
eessh'e weight — Injury to highway — Nuisance — 
Special damage — Road, authority— Right of^ to 
me — Practice — Appeal — Enlarging time — 
Mistahe — Bona jide intention to appeal— Eiml 
Bill Cou7'U Procedu7% Act (Jr.), 1864 (27 4* 28 
Viet. c. 97) — R. S. C. (Jr.), Orders (1905) xmi., 
r. 15 ; LXJF., r. 7. 
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The use of a tBaction engine which, by?s 
reason of its excessive weight, does substanti^ 
and abnormal damage to a public road, ade- 
quate for ordinary ti’affic, is a public nuisance, 
even though the engine be constl'ucbed in com- 
pliance with the provisions of the Locomotive 
Acts, 1861 and 1865. 

In such a case the duty cast upon a county 
council to repair such damage, and the liability 
of a district council to provide the funds for 
such repair, amotinb? to specml damage, so as 
to make the owner bf the traction engine 
civilly liable at the suit of both bodies, suing 
jointly, for the cost of repairing the road. 

Bemble^ such an action could be maintained 
by either body suing alone. 

Where the unsuccessful party in a case 
stated under 27 & 28 Viet. c. 99 bona fide 
intended to appeal, to the knowledge of the 
opposite party, but fell into the mistake, 
shared by the opposite party, that the ordex 
was one from which an appeal could be taken 
within a year, and the position of the parties 
was unchanged, the C. A. extended the time 
for appealing under Order lxiv., r. 7. Cavah 
0. C. AND THE BaILIEBOEOUGH E. D. 0. U . 
Kane Brothers - C. A. (Ir.) [1913] 2 I. E. 250 

Road materials tahen hy county surveyor — 
Right of owner to sue for value — Grand Jury 
Act, 1836 (6 4* 7 Will. 4, c. 116), s. 162— Local 
Government (^Adaptation of Irish Enact merits') 
Order, 1899, Sched. 

The owner of lands cannot maintain ,an 
action to recover the value of stones or 
other materials taken out of the lands by a 
county surveyor or contractor for the repair 
of roads, &c., under the provisions of s. 162 of 
the Grand Jut}?- Act, 1836, as adapted by the 
Local Government (Adaptation of Irish Enact- 
ments) Order, 1899. Britton v. Tipperary 
C. C. - Biv. Ct. (Ir.) [1913] 2 I. B. 468 

Insurance. 

See Insurance (Live Stock) and 
(National). 

Justices — Jurisdiction — Summary conviction — 
Offence under National Insurance Act, 1911 — 
Application of Petty Sessions (JCreland) Act, 1851 
— Statute— Construction — Incorporation, reject^ 
ing meonsistent provision — N’ational hmimnce 
Act, 1911 (1 4 ' 2 Geo. 5, c. 55), a*. 69, suNs. 2 — 
Ebies Act (Ireland), 1851, Amendment Act, 1874 
(37 4 ’ 58 Viet. e. 72), s. 5 — Petty Sessio?is (Ireland) 
Act, 1851 (14 4‘ 15 Viet c. 93), 42. 

Justices at petty sessions have jurisdiction 
to hear a complaint for an often ce under s. 69, 
sub-s. 2, of the National Insurance Act, 1911, 
and the procedure prescribed by the Petty 
Sessions (Ireland) Act, 1851, applies to such 
ofience. 

The suh-s. above referred to enacts that an 
employer who has failed to pay a contribution 
which he is riable to pay under the Act ^lall he 
liable “on summary conviction” to a nne as 
therein mentioned. Sect. 5 of the Fines Act 
(Ireland), li61, Amendment Act, 1874, provides 
that where by an Act then in force or thereafter 
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4o be passed it is enacted^that offences may be 
prosecuted in a summary manner, they may be 
prosecuted with respect to parts of Ireland other 
than the police district of Dublin metropolis, 
before a justic#or justices of the peace at petty 
sessions, subject and according to the provisions 
of the Petty Sessions (Ireland) Act, 1851. Sect. 42 
of the last-mentioned Act declares that its pro- 
visions shall not be applicable to complaints 
under any of the Acts relating to the Ring’s 
revenue of excise (fr customs, stamps, taxes, &c. : — 

£[eld^ that, even assuiS^ing the National Insur- 
ance Act of 1911 to be within the description of 
the Acts referred to in s. 42 of the Petty Sessions 
Act, the effect of s. 09 of the Act of 1911, taken 
in conjunction with s. 5 of the Act of 1874, was 
to incorporate with the Act of 1911 all the 
provisions of the Petty Sessions Act, except s. 42, 
in the same way as if there had been a provision 
that, notwithstanding s, 42 of the Petty Sessions 
Act, the procedure prescribed by that Act should 
apply to offences in Ireland within s. 39, sub-s. 2, 
of the National Insurance Act, 1911. 

Qucsre, Is the National Insurance Act, 1911, 
within the class of Acts referred to in s. 42 
of the Petty Sessions Act? Ikish Ihsurance 
CoMMBS. V. Hamilton - Liv. Ct (Ir.) [1913] 

2 I. R. 463 ; [1913] W. C. & Ins. R. 473 

» Irish Universities Act, 1908. 

— Charity — Will — Construction — Legatee 

, whether sufficiently described. 

See Wl LL — Legacy — Mindescr lotion. 

Justices. 

Dangerous loall — Order to talte dowyi or \ 
repair — Right of appeal to guarter sessions — i 
Dffect of deoision of justices as to ownership of 
mall — > Towns Improvenmit Clauses Aof 1847 
(10<|’ 11 Viot. o» 34),^. 75 — Towns Dyipro cement 
{Ireland) Act, 1854 (17 18 Viet, c, 103), ss. 39, 

93 — Petty Sessions {Ireland) Act., 1851 (13 J* 14 
Viet, e, 93), s. 24. 

An appeal to quarter sessions does not lie 
under s. 24 of the Petty Sessions (Ireland) 
Act, 1861, from an order of justices made 
under s. 76 of the Towns Improvement 
Glauses Act, 1847 (incorporated in the Towns 
Improvement (Ireland) Act, 1864), ordering 
the owner of a dangerous wall to take it 
down, rebuild, or repair it, even though the 
expense involved in doing the work may ex- 
ce^ 40^. 

SemMOf although the justices in making 
such order have jurisdiction to inquire who is 
the owner of the wall, in order to ascertain 
whether the proper notices have been given, 
that inquiry is one preliminary to the exercise 
of their jurisdiction, and their decision as to 
ownership is not conclusive in a subsequent 
proceeding to recover the expenses. Rex 
(Ahben) V, The Recoeder of Cork 

Div. Ct. (Ir.) [1913] 2 I. R. 36 

See Justices. 

Labourers (Ireland) Acts. I 

Improvement scheme — Cottage Order of\ 
county court — Judicial act — Undertahing mt to\ 


IRISH LAW (Labourers (Ireland) K<itB)—contd. 
let cottage to oljectionahle tenant — Illeg€city — 
Prohibition — Labourers {Ireland) Acf 1906 
(6 Ddw, 7, c. 37), 5. 6, sub^s. 4 (^?). 

An order of the county court under s. 6, 
sub"S. 4 (c), of the Labourers (Ireland) Act, 
1906, confirming, amending, or disallowing an 
order of a Local Government Board inspector 
confirming an improvement scheme, is a 
judicial act, and is the subject of prohibition. 

R. {Eustace) v. Local Government Board 
(1910) 44 1. L. T. R. 176, distinguished. ^ 

An order of a Local Government ©Board 
inspector, confirming an ^improvement scheme 
under the ‘Labourers ‘•(Ireland) Sets, provided 
for the taking of a Ste on lands in the occupa- 
tion of M. for a cottage to be built for R., 
on whose behalf a representation under the 
Acts had been made. M. presented a petition 
to the county court against this provision, on 
which an order was made confirming the order 
of the inspector, and proceeding : “ The 

respondents (the rural district council) 
“ undertaking not to put into occupation of the 
cottage any labourer reasonably objectionable 
to the petitioner, and to consult the petitioner 
as to the selection of the tenant.” The site 
was then acquired by the rural district coun- 
cil, and a cottage built upon it which was let 
to a tenant, not R. On an application by R. 
for a writ of prohibition to prohibit proceed- 
ing on the undertaking in the order of the 
county court : — 

Reid., that the undertaking was illegal, but 
that inasmuch as it did not order anything to 
be done, and also on the ground of lapse of 
time, a writ of prohibition ought not to be 
granted. Rex (Ryan) v. The Recorder of 
Cork - - - C. A. (Ir.) [1918] 2 I. R. 241 

Maintenance of fences on lands comgntlsorily 
acquired — Liability of district councils therefor 
— Incorporation of s. lb of Railways {Ireland) 
Act, 1864 (27 4' 28 Viet, o, 71), in Labourers Acts. 

A rural district council who take a plot 
of land under the provisions of the Labourers 
(Ireland) Acts, for the purpose of building 
! thereon a labourer's cottage, and who erect 
' thereon a properly constructed fence between 
the land so taken and the adjoining land of .the 
owner from whom th^ plot was taken, are 
under no Liability to the owner of such adjoin- 
ing land to maintain such fence in an efficient 
state. 

Sect. 16 of the R,ailways (Ireland) 

1864, which is incorporated in the Labourers 
(Ireland) Acts, by s. 16 of the Labourerai 
(Ireland) Act, 1883 (46 & 47 Viet. c. 60), is 
applicable to ry. cos. taking land for the 
purposes of a railway, and d'^es not apply to a 
district council taking land for the erection 
of labourers’ cottages. Elliott v, Stkabanb 
R. D. G. (No. 2) . Biv. Ct. (Ir.) [1913] 2 I.R. 193 

Land Purchase Acts. 

Compulsory purchase — Evicted Tenants {Ire^ 
land\Act, 1907 (7 Edw. 66), s. 2, sub-s. 4 — 
Price — Estates CommissioyTers — Offer — Bonus, 

In estimating the amount to be offered 
under the Evicted Tenants (Ireland) Act, 
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IBISH LAW (Land Purcliase KcIb)— continued, 
1907^or the compulsory acquisition of lands, 
the bonus which may possibly be payable in 
respect of the sale is not to be taken into 
consideration. In re Thomas St. John 
Ghant’s Estate - C. A. (Ir.) [1013] 1 1. E. 414 

Fee-farm rent — Superior interest — Jledemp- 
tion — Piirchase-nmiey imuffident to proride for 
full redemption price — Fight of owyier of rent to 
sue on covenant for payment — Irish land Acty 
1903 (3 Edio. 7, c. 37), s. 16, sul-s, 1 — Land Laic 
(Ireiand) Act, 1896 C59 4^ 60 Viet. c. 47), 31, 

stib^ 1 . 

Wfiere before the making of a vesting order 
under s. 16 the ?rish»Land Act; 1903, the 
lands thereby vested in tK^ Land Commission 
are held under a fee-farm grant reserving a 
'' rent, which grant contains a covenant for its 
payment and constitutes a “ superior interest,” 
such rent, until redeemed by full payment of 
the redemption price fixed, is, as regards all 
persons other than the Land Commission and 
those claiming through it, to be deemed to 
continue as a rent, and the covenant continues 
to subsist as if the rent had not ceased against 
the land. 

So held by Palles C.B. and Boyd J., 
Gibson J. dissenting. 

A fee-farm grant made in the year 1866, 
granting certain lands to the grantee and his 
heirs at the yearly rent of 150Z., contained a 
covenant by the grantee for himself, his heirs, 
executors, administrators, and assigns, that the 
grantee, his heirs or assigns, would at all times 
during the estate thereby granted pay the said 
rent to the grantor, his heirs, or assigns, by 
half-yearly payment^. The lands comprised in 
the grant subsequently became vested in B., 
and formed part of his demesne. An agree- 
ment was entered into between B. and the 
Irish Land Commission, under the provisions 
of s. 3 of the Irish Land Act, 1903, by 
which the Land Commission agreed to pur- i 
chase the demesne from B. and resell it to j 
him. An order of the Land Commission was 
made vesting the lands in the Land Com- 
mission, and on the same day a further order 
was made vesting them in B. in fee simple. 
By an order of the Estates Commrs. the sum 
of 2300Z. was fixed as the selling value of 
the part of the demesne*consisting of the lands 
comprised in the fee-farm grant. By a sub- 
sequent order of the Land Commission it was 
ordered that the rent of 1607. reserved by the 
grap^t, together with the value of the cove- 
nants therein, should be redeemed at the price 
of 30007., and by a further order of the Land 
Commission the sum of 23007. was placed to 
the separate credit of the redemption price. 
The pit., who wa5 the devisee of the grantor 
in the fee-farm grant, refused to accept this 
sum, and brought the present action against 
the personal representatives of the grantee, 
claiming as due under the covenant in the 
grant a half-year’s rent which had accrued due 
subsequently to the date of the vesting order. 
The action was tried by Dodd J. without a 
jury, and he gave judgment for the dffts. 
On a motion by the pit. to have this judgment 
set aside, and judgment entered for him : — 


IRISH LAW (Land’^urchase Acts) — continued, 

EeM, by Palles €.B. and Boyd J., Gibson^ 
J. dissenting, that the pit. was entitled to 
judgment for the amount claimed. Colles v, 
Hobnsby - - Biv. Ct. (Ir.) [1913] 2 I. E. 210 

Impropriate tithe rent-charge sfibjeot to a rent or 
annual sum — Redemption price of apportioned 
part of tithe, exceedmg £30 and under £100 — 
Irish Land Act.^ 1903 (3 Edw. 7, c. 37), s. 63, 
sub-s. 2 — AppUeation of — Costs. 

Where impropriate tithe% payable out of 
lands sold under the I^and Purchase Acts and 
other lands, are subject to a rent, and the 
redemption price of the apportioned part of 
the tithes, payable out of the lands so sold, 
exceeds 307., but does not exceed 1007., the 
vendor, notwithstanding the fact that he has 
notice of the existence of the rent, has a 
prima facie right to have such redemption 
price paid out to the person in possession 
or in receipt of the income of the tithes, pur- 
I suant to the provisions of s. 63, sub-s. 2, of 
the Irish Land Act, 1903, and to b-e freed 
from all costs incidental to the payment out; 
thereof, except such costs as are properly 
payable in respect of the affidavit and under- 
taking required for such payment out. In re 
Aemstkong’s Estate 

Wylie J. [1913] 1 I. E. 449 

Irish Land Act, 1903 (3 Edw. 7, o. 37), s. 24, n 
siib-s. 8 — Insolvent estate — Sum for arrears of 
rent, to whom payable. 

Where upon the sale of a settled estate 
through the Irish Land Commission arrears of 
rent are due to the vendor (tenant for life) at 
the date of the purchase agreements, the sum 
payable in respect of those arrears under s. 24, 
sub-s. 8, of the Irish Land Act, 1903, is a sum 
earmarked and distinct from the rest of the 
purchase-money, and is payable to the vendor, 
notwithstanding that the rest of the purchase- 
money is insufficient to meet the claims of 
incumbrancers thereon. In re O’Ferrall’s 
Estate - - Eoss J. [1913] 1 1. E. 17 

Irish Land Act, 1903 (3 Edw. 7, c. 37), s. 48, 
sub~s. 4 — Eisolvent estate — Absolute Older for sale 
— Bonus — Mortgagee in fiossesslon during pen- 
dency of petition — Statutes of Limitation. 

Mortgagees having carriage of proceedings 
in the Land Judge’s Court cannot enter into 
the possession of the lands for sale in the 
matter and on the dismissal of the petition 
set up such possession as giving them a title 
under the Statutes of Limitation against the 
mortgagor. During the pendency of the pro- 
ceedings they hold as trustees for all persons 
interested in the lands. 

Two absolute orders for the sale of B.’s 
insolvent estate were, in 1881, made by the 
land judge, on the petitions of the mortgagees 
and of the owner. The mortgagees’ petition 
was abandoned, but not dismissed till 1912. 
In 1882 a Court receiver was appointed ovei* 
the lands. In 1894 the Court receiver was 
discharged ^d a receiver appointed over the 
lands by the mortgagees having carri^^ge of ’ 
the sale. In 1898 the mortgagees appointed 
their receiver to be their agent and attorney, 
and went into possession of the lands as mort- 
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IRISH LAW (Land Purclias? Acts) — contlmeiL, 
^agees in possession. In 3^07 the owner’s peti- 
tion was dismissed, and the mortgagees pro- 
ceeded to sell the lands to the tenants under 
the Irish Land Act, 1903, and sought to make 
title to the lands as absolute owners : — 

that time would not run in favour of 
the mortgagees until the date of the dismissal 
of the petition for sale, and that, the estate for 
sale being the insolvent estate of B., no bonus 
was payable. 1% re The Estate of the Life 
Association- of Scotland - Ross J. [1913] 
• 1 1. R. 91 

Irish Liiml Aat, 1903 (3 Edio. 7. e. 37), ^.48, 
suh-s. 1 — Estate for sale sohetd as to the fee, hut 
insolvent as to subsisting life estate — Bonus, 

An estate sold under the Land Purchase 
Acts was solvent as to the fee, but insolvent 
as to the life estate of the vendor! t — 

Held, that the estate was so incumbered 
that the vendor was not entitled to receive 
for his own use any part of the rents or 
profits thereof, within the meaning of the pro- 
viso to s. 48, sub-s. 1, of the Irish Land 
Act, 1903, and that the bonus should be added 
to the purchase-money, and not paid to the 
vendor. In re Nunn’s Estate 

RossL [1913] 1 I.R.411 

Irish Land Act^ 1903 — Pureliase agreement — 
Death of vendor — Vanatio7i in terms of sale-- 
Executors of vendor — Bowers of executors — Con- 
mrsion — Ademption — Conveyancing and Law of 
Bropeity Act^ 1881 (44 4’’ 45 Viot. e, 41), s. 4. 

A. devised freehold lands to B., which were 
in the occupation of agricultural tenants. In 
1905, A. entered into a joint agreement in 
form “ G- ” with all her tenants, ten in number, 
for the sale to them under the provisions of 
the Irish Land Act, 1903, of the fee-simple 
of their holdings. A. died in 1907, without 
having altered her will. In 1909 the Estates 
Oommrs. made an order declaring all the 
lands comprised in the agreement fit to be 
regarded as an estate, but subsequently refused 
to sanction the advance of the purchase-money 
in the case of one of the holdings. 

On the hearing of a memorandum from 
the Estates Commrs., held by the 0. A. (re- 
versing the decision of Wylie J.), that the 
executors of the vendor had no power to vary 
the terms of the sale of the estate, and that as 

B., the devisee of the lands, refused to consent 
to the exclusion of the holding in respect of 
which the Estates Oommrs. refused to advance 
the purchase-money, the entire sale fell 
through. In re Einnemoe’s Estate 

C. A. (Ir.) [1913] 1 I. R. 130 

Irish Land Act^^ 1909 (9 Edio. 7, o, 42), s. 15, 
suh-s, 1 — Limitations on advances to tenant 
pu.r chasers — Prior advance redeemed— Computa- 
tion of on application for subsequent advance. 

A tenant applying for an advance under 
-the Land Purchase Acts, in pursuance of an 
agreement entered into after the passing of 
the Irish Land Act, 1909, cam only obtain 
such '"a sum as, when added to any previous 
advances obtained by him, will be within the 
limits prescribed by s. 16, sub-s. I? uf the said 
Act, and it is immaterial whether the prior 


IRISH LAW (Land Purchase Acts) —contmuecl, 
advances were* made before or after thst^pass- 
ing of the said Act. In computing the amount 
of advances for the purposes of s. 15, sub- 
s. 1, the original amount of a prior advance 
must be reckoned, whether entirely redeemed 
or not. In re Sweetman’s Estate 

Wylie J. [1913] 1 1. R. 80 

Landlord and i enaiit— Devise of real cstateby 
landlord — Purchase agreements subsequent to 
devise — B epubli cation of luill by codicil — Death 
of landlord — Subsequent sanction of advaflee — 
Conversion — Ademption — Irish Land Act^, 1903 
(3 Edic. 7,/. 37), s. 1(^ ^ 

A testator, whe^was the absolute owner of 
real estates in Kildare and Dublin, by his will, 
executed in 1899, devised these estates to - 
R. S. B. for life, with remainder to his first 
and other sons in tail male, with remainders 
over, and appointed J. T. S. his residuary 
legatee. On Jan. 1, 1906, the testator signed 
purchase-agreements with thirty-one of the 
thirty-six tenants occupying holdings on his 
Kildare estate for the sale to them of their 
holdings under the Irish Land Act, 1903, and 
on Jan. 31 swore an affidavit verifying an 
originating application to the Estates OomnoLrs. 
to have his entire Kildare estate declared fit 
to be regarded as a separate estate. On Feb. 1, 
1906, the testator signed purchase-agreements 
with the five tenants occupying holdings on his 
Dublin estate. On Feb. 7, 1906, the testator 
executed a codicil to his will, whereby he 
appointed a new executor, and expressly con- 
firmed his will in other respects. The tes- 
tator died on May 23, 1906, having in the 
interval between the execution of the codicil 
and his death signed further purchase-agree- 
ments with three of the five remaining tenants 
on his Kildare estate. The Estates Commrs. 
did not sanction the advance of the purchase- 
moneys for the two estates until after the 
death of the testator : — 

Eeldf by the C. A. (affirming the decision 
of Barton J.), that the codicil effected a re- 
publication of the will, that the testator in- 
tended his interest in the lands devised to pass 
to R. B. S., and that the latter was entitled 
to a life estate in the purchase-moneys of the 
lands contracted to be sold by the testator in 
his lifetime, with remainders as provided by 
his will. 

Queere, whether, having regard to the pro- 
visions of s. 16 of the Irish Land Act, 1903, 
the signing of agreements for sale of lands 
under that Act can operate as a conversion 
of lands devised by a will executed by the 
vendor prior to the date of the agreements, 
so as to adeem a specific de-^e. 

In re Sherlock's Estate [1899] 2 I. R. 
i61, 591, and In re Doyle's Estate [1907] 1 
I. R. 204, considered. In re Steele’s Estate. 
Steele Steele - C. A. (Ir,) [1913] 1 1. R. 292 

Partitmi Acts^ 18 C8 (31 4’ Viet c. 40), 
s. 3; 1876 (39 4’ 40 Viet c. 17), 5. 7— Jurisdic- 
tion of Chancery Division and county court — 
Tenant pureJmsers — Wsting order registered 
subject to equities — Annuity to Land Com- 
. mission in existence — Tenancy common in 
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lEISH LAW (Land Purcliase K(itf)--~co>niinued, IBISH LAW (Land il^urcliase AQ%^)--oontmued, 
purc^ed holding — Judgment registered as mort^ 17,895^. was sufficient for the redemption of^ 
gage against interest of one of sereral co-owners all superior interests, leaving a large balance 
^Eguihj clcil hill seeking sale in lieu of par- available for A. The redemption price of the 

t/ition — Consent of Land Commission to partition, rent of 47/. 11^. ^d. was fixed at 1140/. hy 

whether a condition to a decree for sale — Land Wylie J., who, however, held ^hat there was 
Law {Ireland') Act, 1881 (41 45 Viet, c. 49), no jurisdiction to pay to B. out of the pur- 

s. 30, suh-s. 1 (a) — Irish Land Act, 1903 (3 chase-money of the demesne any larger 

Ldw. 7, c. 37), s. 54, suh-s. 1 (a). sum than the 498/. representing the selling 

A judgment mortgagee of the share of one of value of the lands of K., out of which the 


several co-owners of a holding, pui chased under 
the ^f^nd Purchase Acts subject to an existing 
annuity payable to the Land Commission, may 
obtain, under^tiie Partition Acts, an order for 
sale of the whole withottt^tbe consent of the 
Commission to a partition. P'arkell r. Bon- 
^ KELLY - - - C. A. (Ir.) [1913] 1 1. E. 50 

Sale hg ahsolute oioner — Death of prior to 
resting order — Claim to residue of purchase- 
moneg as between real and personal representa- 
ti'iies — Conversion — Land Law {Ireland^ Arty 
1887 (50 ,5* 51 Viet. c. 33), 6*. 14, sub-s. 1— Irish 
Land Act, 1903 (3 Edw. 7, e. 37), s. 16, siib-s. 1, 
s. 24, sub-s. 1. 

Where an absolute owner of lands, who has 
entered into agreements for the sale thereof 
under the Land Purchase Acts, either to his 
tenants direct or to the Land Commission, dies 
prior to the vesting of the lands in the pur- 
chaser, the claim which attaches to the pur-, 
chase- money under the order attaching claims, 
made pursuant to the provisions of s. 14, sub- 
s. 1, of the Land "Law (Ireland) Act, 1887, and 
s. 24, sub-s. 1, of the Irish Land Act, 1903, or 
s. 16, sub-s. 1, of tire Irish Land Act, 1903, as 
the case may be, is the claim of the personal 
representative of the vendor to payment of 
the residue of such purchase-money, and not 
the claim of his devisee, where he has devised 
the lands, or of his heir-at-law, where he dies 

Steele v. Steele [1913] 1 I. E. 292, 299, 
considered. In re Choker’s Estate 

Wylie, J. [1913] 1 I. E. 522 

Superior interest — Demesne — Sale and re- 
purchase — Redemption of-—8(gregation of pur- 
chase-moneg of demesne — Irish Land Act, 1903 
(3 Edw. 7,c.'67),ss. 3, 16. 

A., the owner of a demesne composed of 
parcels held under di:®3rent titles, and free 
from incumbrances, agreed with the Land 
Commission for the sale and re-purchase of 
the demesne under the provisions of s. 3 of 
the ‘Irish Land Act, 1903. Part of the , 
demesne consisted of the lands of K., held 
under two leases for lives renewable for ever, 
the rents reserved by them being paid in one 
sum of 47/. Il 5 . ^d. The Estates Commrs. 
apportioned the purchase-money of the 
demesne, which amounted to 17,895/., between 
the various parcels of the demesne, and fixed 
the sum of 498/. as representing the selling 
value of the lands of K. ; B., the owner of the 
'said rent of 47/. 11;?. 9d., issuing out of the 
lands of K., was not represented before the 
Estates Commrs. when the said sum of i^8l. 
was fixed, and was, fh fact, ujfaware of the 
sale of the demesne, until the sale was/ ap- 
proaching completion. The said sum of 


rents issued : — « 

Held, by the C. A. ^(reversing the decision 
of Wylie J.), that under the circumstances of 
the case there was no occasion to apportion the 
purchase-money of the demesne, and that the 
redemption price of 1140/. was a charge on 
ail the purchase-money of the demesne. In re 
Athlumney’s (Lord) Estate 

C. A. (Ir.) [1913] 1 I. B, 402 

Licensed General Dealer. 

Licensing Acts — New licence — Justices — Certi- 
ficate — Licensing {Ireland) Act, 1833 (3 4 

Will. 4, c. 68), s. 5 — Licensing {Ireland) Act, 

1902 C2 Edw. 7, c. IS), ss. 3, 5 — Valuation. 

To satisfy s. 5 of the Licensing (Ireland) 

Act, 1902, on applications for new licences, a 
complete and effective valuation of the pre- 
inibcs proposed to be licensed, and one which 
could be made the basis of rating, must be ^ 
produced to the licensing session, and a 
valuation, though issued from the office of the 
Commr. of Valuation, which purports on its 
face to be provisional only, is not sufficient. 

Rex (Harrington) v. Roscommon JJ. 

C. A. (Ir.) [1913] 2 I. E. 32 

Principal and agent — General Dealers {Ire- 
land) Act, 1903 (3 Edw. 7, c. 44) — Ageivt of a 
licensed general dealer purchasing old metals. 

V¥here a person, not • being himself a 
licensed general dealer under the General ^ 

Dealers (Ireland) Act, 1903 (3 Edw. 7, c. 44), 
purchases from an individual a quantity of 
lead less than 112 lbs., such purchase, if made 
by the pjurchaser as agent of a licensed general 
dealer, is not a contravention of the Genera] 
Dealers (Ireland) Act, 1903. A licensed 

general dealer under that statute can deal by 
an agent or servant not only upon his licensed 
premises but also outside those premises, the 
dealer being responsible for the recording and ■ 
accuracy of the entries required by the statute 
in respect of purchases so made by his agent or 
servant, Dunne c. Lee 

Div. Ct. (Ir.) [1913] 2 I. E. 205 

Local Government. 

— County council. 

See Local Government — County 
Council. 

— Drainage. 

See Local Goveijnment— Drainage. " 

— Highways. 

See mso Highway. 

Urban district council — Appointment of 
town clerk Right to prescribe qualifging 
€tVamination — Commissioners Clauses Act, 1847 
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lEISH "LAW (ItOCal GovengaidLeat) — eontinued, 
1^10 of 11 Viot e. 16), s, 65 — Towns Improvement 
(Ireland) Act, 1854 (17 4’ 18 Viet. e. 103), 30. 

A resolution passed by an urban district 
council that a candidate to be elected by the 
council at a ‘forthcoming election to fill the 
office, then vacant, of town clerk must have 
passed a qualifying examination is valid. 

But a resolution the effect of which is to 
interfere with the discretion of the council at 
future elections i|jL making future appointments 
is ultra vires. Eex (Ca^ey) t\ Tralee U. D. C. 

Div. Ct. (Ir.) [1913] 1 1. E. 59 

Mistake. 

— .Payment of poor rates without making 

deductions. 

See Mistake. 

Old Age Pensions. 

See Local Government — County 
Council. 

Patent. 

— Licence — Eoyalties — Agreement — Failure of 

consideration. 

See Patent— Licence. 

^ Poor Law. 

Guao^dians' power to assume parental control 
— Condition precedent — Unfitness of parent — 
Habeas corpus — Poor Law (Ireland^ Act, 1899 
(62 4* 63 Viot. 0 . 37), s. 1 ; Poor Law (Ireland) 
Act, 1892 (55 Viet c. 5), 2. 

Where a board of guardians desire to exer- 
cise the powers of parental control over pauper 
children given to them by the Poor Law (Ire- 
land) Act, 1899, s. 1 (ii.), a resolution to 
the effect that they are of opinion the parent 
of the child is unfi.t, by reason of the existence 
of some one or more of the conditions set 
out in sub-s. 1 (ii.) of that section, is a 
condition precedent to the exercise of such 
power ; and accordingly where the guardians 
assumed parental control of children, purport- 
ing to act under such section, without having 
passed such resolution, the Court, upon the 
application of the parent, granted a writ of 
habeas corpus directed against the guardians 
to release such children. 

A resolution, regular in form under the 
Poor Law (Ireland) Act, 1892, s. 2, ceases 
to be operative, if and when the parents or 
parent cease to be in receipt of indoor relief. 
In re McGlynn Div. Ct. (Ir.) [1913] 2I.E.37 

Practice. 

— Amendment — ^Writ. 

See Amendment. 

Ciml MU appeal — Pelfast Improvement Act, 
1878 (41 4* "^2 Viet. c. clxxx.), s. 97 — Belfast 
Corporation Act, 1911 (1 4* ^ 
s. 102 — County Court Amendment (Irelandl) Act, 
1882 (|5 4* 46 Viet e. 29), s. 4. 

An appeal does not lie to the judge of assize 
from an order of the Kecorder of Belfast, made 
under :s. 97 of the Belfast Impro-^ement Act, 
1878, as amended by s. 102 of the Belfast Corpo- 


lEISH LAW (practice) — continued. 
ration Act, 1911, declaring that an order ^f the 
council of the county borough of Belfast 
requiring an adjoining owner to contribute 
towards the expense of completing a street is 
unjust and unfair. Davidson v. Belfast 
Council - Div. Ct. (Ir.) [1913] 2 1. E. 87 

— Justices — Appeal. 

See above, Justices. 

Bates. 

Local government — Bating — Land use^fas a 
railway — Valuation list — Bate based on valua- 
tion — Finaliti/ of wite-^Townf" Improvement 
(Ireland) Act, 1854^17 4* 18 Viet. c. 103), 60, 

62 — Valuation Act, 1852 (15 4' 16 Viet. c. 63), 

12, 27. 

An urban council pursuant to s. 60 of the 
Towns Improvement (Ireland) Act, 1854, struck 
a rate on hereditaments and premises the pro- 
perty of a ry. co., based upon the final valua- 
don list delivered by the Commr. of Valuation. 
Certain premises, alleged by the ry. co. to be 
used as a railway,” and as such liable to be 
assessed in the proportion of one fourth part 
only of their net annual value under s. 62 of 
the Act of 1854, were included in the said 
valuation list under the heading “ buildings ” 
and not under the heading “railways, fisheries, 
&c.,” and were accordingly assessed by the 
urban council at their full value. No objection 
was made by the ry. co. to valuation list 
prior to the striking of the rate, and no appeal 
was taken, by them either against the valuation 
or the rate. The urban council having sued 
the ry. co. for the disputed rates : — 

Held by the K. B. Div. (Palles G.B. and 
Kenny J., Wright J. dissenting) and by the 
C. A., that the pit. was entitled to recover the 
full rate. 

Held by Palles C.B. and the 0. A., that 
the description in the final list delivered by 
the Commr. of Valuation was conclusive that 
the hereditaments were not a ” railway ” or 
“ lands used as a railway,” and that the urban 
council were bound accordingly to rate them 
at their full value. 

Per Kenny J. : A mistake in the descrip- 
tion of the hereditaments could only have been 
corrected (1.) by an ^objection lodged with 
the Commr. of Valuation ; (2.) by an appeal 
from the Commr. ; or (3.) by an appeal &om 
the rate. Whaley v. The Great Northern 
Ky. Co. - - C. A. (Ir.) [1913] 2 I. Bcl42 

See Rates. 

Registration of Title. 

— Will of lands — Execution-^Affidavit of attest- 
ing witness — Local Registration of Title 
(Ireland) Act, 1891 (54 & 55 Viet. c. 66), 
s. 34 — Power to rectify the register. 

See below, Will. 

Revenue. 

See Revenue— Income Tax. 

c 

" n, 

Settled Land. 

See below, Vendor and Purchaser. 
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IKISH IiAW — eo7iti)vued. 

Specific Performance. 

See below, Vendor and Purchaser. 

Tenancy. 

Ow)ier of undwided share — Jurlsdietum to 
order sale in lieu of pa7ditio7i — Co7iseM of land- 
lord to a partitUm 7wt a condition p7*ecede7it to 
the mstitutmi of a s 7 (Ufor partition — Consent to 
a sale — Paitltion Acts, i868 (31 f 32 Viet. e. 40), 
s, 3^ 1876 (39 f 40 VicL c. 17), 5. l^Land 
Laio'"(l7'ela7ul) Act^ 1881 (14 4* 45 Viet. c. 49), 
s. 5 , * 

In an eqtSty suif'bj^an owner -of an un- 
divided share in a holding held for a statu- 
tory term, brooght against the owner of the 
other shares, seeking for a sale in lieu of 
partition, the Court has jurisdiction to order 
such sale, notwithstanding that the landlord 
has not given his consent to a partition. 
PEEJifDEEQAST r. MOJ^GAN 

Dodd J. [1913] 1 I. E. 321 
See Landlord and Tenant — Tenancy. 

Turbary Eights. 

See Turbary Eights. 

Vendor and Purchaser. 

Contract for the sale of settled land — Sped fie 
performance — Settled Estates Act^ 1877 (40 41 

Viet. 0 . 18), s. 45 — Landed Estates Court Act. 
1858 (21 4- 22 Viet. e. 72f ss. 46, 47, 48. 

Sect. 46 of the Landed Estates Court Act, 
1858, enables a limited owner to have his title 
investigated and a conveyance made by the 
Court, but does not confer on the Court juris- 
diction to enforce specific performance of a 
contract for the sale of settled land. Sects. 47 
and 48 deal with the case of an absolute owner 
of land, and have no application to that of a 
limited owner. Iti re Browne’s Estate 

Boss J. [1913] 1 1. E. 165 

Way, Eight of. 

Holdings held 7i7ider a common landlord — 
Ei^ection of gate — Pi'esumption of grant — Pre- 
scription Aci^ 1832 (2 <5* 3 Will. 4, c. 71) — Pre- 
scription (Ireland') Acf 1858 (21 22 Viet. c. 42). 

The pit. and the deft, were tenants of 
holdings held under a common landlord. The 
deft, had acquired a i^ght of way over the 
plt.’s holding. Across the end of this way, 
where it entered the county road, the pit. 
erected a gate for the convenient use of Ms 
holding. The deft, was allowed free ingress 
and egress through the gate : — 

Held^ no obstruction of the right of way. 

The law ,as to the acquisition of a right of 
way as between te^^ants of a common landlord 
considered. Elynn r. Harte 

Dodd J. [1913] 2 I. B. 322 

Will. 

Execution — Attesting witness contradicting his 
previous evide7ice. 

Appeal by the deft, from the judgment of 
the Master of the Bolls [1913] 1 1. E. 31. ^ 

The C. A. on thef facts uimnimously re- 
versed the judgment of the Master of the 
Bolls, Their Lordships gave no opinion on 


lEISH DAW (WiH)-~G07itmued. 
the questions relat&g to the Local Eegis-'^ 
tration of Title (Ireland) Act, 1891, which 
were argued. Goodisson v. Goodisson 

C. A. (Ir.) [1913] 1 1. E. 218 

lEISH DNIVEESITIES ACT, 1908. 

See W ILL — Legacy — JEsdesc7nption. 

JEOPAEDY — Company — Debentures — Meaning 
of jeopardy — Appointment of receiver. 
See Company — Debeiftures. 

JOINDEE — Action — Parties. 

See Parties. 

— Causes of action. 

See Action. 

— Larceny — Indictment — Joinder of several 

charges against different defendants. 
See Criminal Law — Indictment. 

JOINT TENANCY — Will — Equitable assignment 
of a shai'e of an estate — Severance of joint te7iancij 
— Implloation of. 

If A. executes an equitable assignment of his 
reversionary interest under the will of B. and 
such reversionary interest is an interest as joint 
tenant with others expectant on the death of the 
then tenant for life, such assignment will operate 
by implication to create a severance of the joint 
tenancy, for it could not have been the intention 
of the parties thereto that the security should 
be void, if A. should predecease any of the other 
joint tenants in reversion. In re Sharer. 
Abbott v. Sharer 

Neville J. (1912) 57 S. J. 60 

JOINT TENANT — Insurance policy — Payment 
of premiums by one of two joint tenants. 
See Insurance— L ife. 

JUDGMENT — Foreign judgment. 

See Foreign Judgment. 

— Interpleader — Judgment for a debt — Goods of 

judgment debtor taken in execution and 
sold — Claim by assignee of the debt to 
proceeds of sale. 

See County Court— I nterpleader. 

W^7‘it indorsed for lUpddated de7na7id — 
Reduciioji of anmmt b'lj payment — Judgnmit in 
default of appearance — J‘udgment for aimncnt m 
excess of S7ini acpualhj due — Settmg aside — 
Aomidmeyit — R. 8. C.^ Order rr, 3, 10 : 

Order XXVIII., 7\ 11 ; Oi-der LXX., 7 r. 2, 3. 

Where a pit. signs judgment in default 
of appearance for a sum in excess of tlaat 
which is due to him, the deft, is entitled to 
have that judgment set aside, subject to the 
right of the pit., in a proper case, to apply 
to have the amount of the judgment reduced. 
Delay on the part of the debtor will not 
necessarily deprive him of his right to have 
the judgment set aside. 

Hughes v. Justin [1894] 1 Q. B. 667, fol- 
lowed. 

Armitage*Y. Larsons [1908] 2 K. 410, 
distinguished. Muir v, Jenks 

C. A. [1913] 2 K. B. 412 ; 82 L. J. (K. B.) 
703 ; 10^ L. T. 747 ; [1913] W. N, 146 ; 

67 S. J. 476 
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JUDGMEUX CREDITOR— damishee order abso- 

® lute — Bankruptcy notice — Execu- 

tion stayed” — Secured creditor. 

See BANKRUPTOY—Notice. 

JlfDOMEHT BtEBTOB — Co-jiidg'ment debtors — 
Time given to one judgment debtor — 
Discharge of surety. 

See Principal and Surety. 

JUBO-MENTS — BeMor — Biminination of defend- 
ant — Interim injunction — Alleged hreack — 
Ji. S. a, 1883, Order XMI., rr, 32, 33. 

By r. 32 of Order XLII. of R. S. C., 1883, 
“ When a judgment or order is for the recovery 
or payment of money .... the Court or judge 
may make an order for the attendance and the 
examination of such debtor,” and by r. 33, “ In 
case of any judgment or order other than for 
the recovery or payment of monej’’, if any 
difficulty shall arise in or about the execution or 
enforcement thereof, any party interested may 
apply to the Court or a judge, and the Court or 
judge may make such order thereon for the 
attendance and examination of any party or 
otherwise as may be just.” The pit. obtained 
against the deft, two judgments, which remained 
largely unsatistied, and under an order made 
under Order XLir. the deft, was examined as to 
her means. On a subsequent application by the 
> pit. for the appointment of a receiver of certain 
effects of the deft, an interim injunction was 
granted restraining the deft, from dealing with 
them. Subsequently a receiver was appointed, 
and he ascertained that certain articles had been 
removed from the (left’s residence. It appeared 
that some of the articles had been removed while 
the interim injunction was in force, and that 
a picture had been sold, but the pit. could 
not ascertain what had become of the other 
articles ; — 

JlehL that the pit was entitled to a further 
order under r. 32 for the examination of the deft, 
as to whether she had any means of satisfying 
the judgments ; and (Buckley L.J. dissenting) 
that the pit. was also entitled to an order under 
r. 33 for the examination (jf the deft, as to the 
execution and enforcement of the injunction 
and as to thedeft.’s dealings with certain property 
subject to the injunction, inasmuch as the object 
of r. 33 was to make orders under r. 32 more effica- 
cious. STUBaES V, Countess ow Warwick 

C. A. 30 T. L. B. 112 

See Bankruptcy. 

JUBICAXIJBE ACT, 1873. 

See Appeal— Court of Appeal. 

Chose in Action. 

County Court — Interpleader. 

Divorce— Hearing in Camera. 

JUBICIAI. SEP ABATIOH— Wife’s petition for— 
Practice— Pleading — Answer by hus- 
band alleging adultery and claiming 
damages. 

" See Divorce. 

IBBISBICTIOH — Bankruptcy — Costs —Official 
receiver — Unsuccessful application by 
— Order to pay costs perso^.aliy. 

See Bankruptcy— Costs. 


JBBISBICTIOH -^-continued. 

— Coal Mines (Minimum Wage) Act, <^12 — 

— Ambiguous award — Declaratory 
judgment as to meaning of— Jurisdic- 
tion of Court. 

See Mines— C oal Mines. 

— Company — Winding-up. 

See Company— W iNDiNO-up. 

— Comity court. 

See County Court— J urisdiction. 

— Criminal law — Libel — Imprisonment iiT de- 

fault of finding sureties. 

See Ceimina* L^w— S entence. 

— Disobedience of "^order of Court — Absence of 

personal service — Disobedient person 
going out of jurisdiction — Writ of 
sequestration. 

See Contempt of Court. . . . 

— Divorce. 

See Divorce— B omicil. 

— Ecclesiastical law — Criminal suit under Ciergy 

Discipline Act, 1892 — Appeal in matter 
of law. 

See Ecclesiastical Law. 

— High Court — County court, Order of Master 

remitting action of contract to — Appeal 
— Absence of jurisdiction in High 
Court after remittal of action to county 
court. 

See County Court — ^B emltted Action. 

— Income tax — Foreign possessions — Jurisdic- 

tion to assess at place of residence. 

See Revenue. 

— Justices. 

See J ustices- -- Jurisdiction. 

— Licensing Acts. 

See LicifiNsiNC Acts— L icence. 

— Lunacy. 

See Lunacy. 

— Mortgage— Foreclosure proceedings — Licence 

by mortgagees to work peat — Jurisdic- 
tion of Court to sanction. 

See MORTGAGE—Foreclcsure. 

't 

— Offence triable summarily or on indictment — 

Person accused before Court of sum- 
mary jurisdiction— Objection to juris- 
diction — Power and duty of justices. 

See Justices— C riminal Law— e/Jor^s*- 
dietlon. 

— Poor law — Maintenance — Summary Juris- 

diction (Married Women) Act, 1895. 

See Justices— H usS’and and Wife. 

— Registration — Appeal— Signature of notice 

of appeal by registration agent. 

See Parliament — Ownership Fran- 
chise. 

— Service out of the jurisdiction. 

See Service. 

— Ship — Daffiage to g^jods- Bill of lading— 

Arbitration clause. 

See Shipping— J urisdiction. 
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— Srawnary — Fine— Default of ’sufficient dis- 

tress — Imprisonment — Licensing (Con- 
solidation) Act. 

;SV<? Justices— Criminal Law. 

— Bnmmary — Withdrawal of summons — Juris- 

diction to hear fresh information under 
same section of same statute. 

See Justices — Criminal Law. 

— 'Trade mark — Registration. 

^ See Teade Maek — E sgistration. 

— "Wat^er rate — Alternative remedy — Court of 

summary ju^sdiction — Court of com- 
peteni^ j urisdictioi? — Period ofllmitation 
See Limitatiois's,^ Statute op — 
^ Special Periods of Limitation, 

— IForkinen’s compensation. 

See WOEKMEN’S OOMPB^rSATIOX. 

JURY — BUagreement of— Formal order refudng 
to enter judgment for defend anU. 

The Jury at the trial of the action having 
disagreed, the Court, on the application (5 
the defts., made a formal order refusing to 
enter judgment, so as to enable the defts., if 
they thought proper, to take the case to the 
C. A, Skeate V. Slatees, Lb. 

Lawrence J. 29 T. L. E. 289 

— Disagreement — Immaterial point. 

See Insubaa^ge (Lite Stock). 

— Disagreement of jury — Quarter sessions — 

Justices In two Courts — Trial in one 
Court — Jurisdiction of justices in the 
other Court to discharge jury. 

See Quarter Sessions. 

— : Special. 

See Costs. 

Trial— Right to trial hg jury — Aotioii in 
Admiralty Bivinon against pilot — Transfer to 
Kmfs Bench Bicmon—R. S. Order XXXVI., 
rr. 5, 6. 

The pits., as the owners of a causeway 
abutting on the Thames, claimed to recover 
the amount of damage done to the causeway 
through, as they alleged, the negligent navi- 
gation of a steamship which at the time was 
compulsorily in charge of the deft, as a Trinity 
House pilot. The pits, brought an action in 
personam in the Admiralty Division against 
the deft., and they also brought an action in 
rem against the owners of the steamship. The 
deft, took out two summonses asking respec- 
tively that the action against him might be 
tried with a jury and might be transferred to 
the K, B. Div. The judge dismissed both 
summonses on the ground that there being an 
action in rem against the ship which would, 
according to the tisual practice, be tried by 
a judge with assessors, it would not be con- 
venient that the personal action should be tried 
before another tribunal. On appeal : — 

Reid, that the action should be tried in 
the K. B. Div. by a judge with a jury. 
Metropolitan Asylums Board v. Sparrow 
C. A. [1913] W. H. 115 ; 29 T. L. E. 450 

— Trial by, Right to— ‘f'ustices. % ^ 

See Justices — C riminal Law — Jnris- 
diction. 


JBEY — oontimied, 

— Verdict. • 9 

See Criminal Law — Jury and 
Damages. 

JUSTICES. e 

Bias. See below, Disqualification. 

Bona fide Claim of Right. See below. 
Jurisdiction. 

Case Stated, col. 314. 

Certiorari, See below’ Disqualification. 

Criminal BawficoL 316. 

Bisgualificatlon, col. 322, 

Ejectment, col. 326. 

Highway. See Hig-hway. 

Hushand and Wife, col. 326. 

Information. See above, Criminal Law. 

Jurisdiction, col. 326. 

Jury, Right to Trial hy. See above, 
Criminal Law. 

Licensing Acts. See Licensing- Acts. 

Limitat/km of Time, col. 327. 

London. See London, 

Mistrial. See above, Criminal Law. 

Petty Sessio7ts, See above. Case Stated. 

Poor Law, col. 328. 

Quarter Sessions, col. 328. 

Recognizances. .See above, Criminal Law. 

Sammons. See above, Criminal Law, 

Vagrancy Acts. See above, Criminal Law 

Wafer, col. 329. 

Bias. 

See below. Disqualification. 

Bona fide Claim of Eight. 

See below, Jurisdiction. 

Case Stated. 

AjjpUcrition for cbiemalograph licence — 
Power to state case — Sitting 'in petty sessions'’ 
— Summary JurhdiGik)?i Act, 1857 (20 21 Viet, 
c. 43), . 9 . 2— Summary Jurisdiction Act, 1879 
(42 4* '1 3 7 let. c. 49), s, 33 — Cinematograph Act, 
1909 (9 Edic. 7, 6 *. 30), . 9 , 9 . 5. 6. ’ 

On Jan. B, 1910, the council of the county 
borough of Liverpool delegated to the justices 
for the city of Liverpool, sitting in petty 
sessions, all their powers under the Cinemato- 
graph Act, 1909, such delegation being in pur- 
suance of s. 5 of the Act. Since such delega- 
tion the justices have administered the Act 
in Liverpool. 

On April 24, 1913, the justices, acting under 
the said delegation, held a petty session for 
the purpose of hearing applications for licences 
under the Act, and an application for a cine- 
matograph licence was then made by the appel- 
lant in respect of certain premises in Liver- 
pool. The ■lustices granted a licence to the 
appellant and made it subject to certain con- 
ditions. The appellant accepted the licence 
subject tn t|j,ose conditions, but contended that 
the conditions annexed to the licence were ultra 
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JUSTICES (Case Stated)— 

®vires. The justices overiftiled that contentionj 
whereupon the appellant applied to them to 
state a case. Tjfie justices thereupon stated 
a case, but submitted that they had no power 
or jurisdiction to do so, as they were not a 
Court of summary jurisdiction, and were not 
deciding any question in a judicial manner 
between parties : — 

Eeldj that tho justices in hearing the 
application were not sitting as a Court of 
summary jurisdiction, and therefore had no 
power to state a case? Huish Liveepool 
JJ. - Biv. Ct. [131-3] W. N. 289 ; [1914] 

1 K. B. 109 ; 30 T. L. B. 25 ; 58 S. J. 83 

Kon-sernce of notice of ap])eal and cane 07i 
resjoondents — Service im^possi hie — Jurisdiction to 
hear case — Summary Jurisdiction Act, 1857 
(20 4' 21 Viet. c. 43), k 2. 

The respondents to an appeal against a 
decision of justices by way of case stated were 
nine seamen, of whom all but one were foreigners. 
The appellants’ solicitor had made every ejffort 
to serve the respondents with notice in writing 
of the appeal together with a copy of the case as 
required by s. 2 of the Summary Jurisdiction 
Act, 1857, but had been unable to do so, as thd 
whereabouts of the respondents could not be 
ascertained, except that they were either at sea 
® or abroad : — 

Held^ that notwithstanding the want of 
service the Court in the circumstances had juris- 
diction to hear the appeal. 

Ayiders n v. Reid (1902) 6G J. P. 564, followed. 
Foss V. Best [1906] 2 K. B. 105, not followed. 
Wills <fe Soi^rs v. McSheeey - Biv. Ct. [1913] 

1 K. B. 20 ; 82 L, J. (K. B.) 71 ; 23 Cox, C. C. 

254 ; 107 X. T. 848 ; 77 J. P. 65 ; i 
29 T. L. B. 48 

Sltqjping — Seamen's loages — Claim before 
“ Court of smimarij jurisdictio^i — Final order — 
Power of justices to state a case — Merchant Ship- 
ping Act, 1894 (57 .5* 58 Viot c. 60), 164. 

‘By s. 164 of the Merchant Shipping Act, 
1894, a seaman may as soon as any wages due 
to him, not exceeding 50Z., become payablq, 
sue for the same before a Court of summary 
jurisdiction in or near the place at which his 
service has terminated, or at which he has 
been discharged, or at which any person on 
whom„ the claim is made is or resides, and the 
order made by the Court in the matter shall 
be final. 

Claims were made by the respondents, who 
were seamen, against the appellants, who were 
shipowners, upon a promise made by the 
captain of a ship belonging to the appellants 
for extra wages during the time the ship was 
detained at various ports between Port Said 
and Southampton. The claims were made 
before the justices of the county borough of 
Southampton sitting in petty sessions. The 
justices gave judgment in favour of the respon- 

AlTthe request of the appellants the jus- 
tices stated a special case. 

On the special case coming ou ffix argumient, 
it was contended for the respondents that, as 


JUSTICES (Case Stated) — continued. 

the judgment” of the justices was fiaa^ they 

had no power to state a case. 

The Piv. Ct. held, following W est7nmster 
Cor'pormtion v. Gordon Botels, Ld. [1908] 
,A. 0. 142, that there was no power to state a 
special case, and dismissed the appeal. Wills 
& Sons v. McSheeey and Othees - Biv. Ct 

[1913] W. B. 876 

Certiorari. 

See below, Bisqualification. 

CrimmaWuaw. ^ 

Brothel. '^See Ceiminal Law. 

Fme^ col. 316. 

2nfmnatio7i, col. 317. 

J%rlsdiotio7i^ col. 317. 

Mistrialf col. 320. 

Recog7iizanGe^ col. 321. 

Vagr alley ^ col. 321. 

Brothel. 

See Ceiminal Law. 

Fine, 

Sunmao'y jurisdiction — Fine — - Default of 
sufficient dishess — Impinsoixment — Licensing 
(^Consolidation') Act., 1910 (10 Bdio. 7 4’ 1 Geo. 5, 
c. 24), ss. 66, 99 — Summary Jwnsdiotion Act^ 
1879 (42 4* 43 Viet. c. 49), s. 5. 

Sect. 65, sub-s. 2 (a), of the Licensing 
Act, 1910, provides that the penalty for an 
offence under the section shall be a fine not 
exceeding 50/. or imprisonment with or with- 
out. hard labour for a term not exceeding 
one month. Sect. 99 provides that “Except 
as otherwise expressly provided, any offence 
under this Act may be prosecuted, and every 
flue or forfeiture may be recovered and en- 
forced, in manner provided by the Summary 
Jurisdiction Acts.’' 

The Summary Jurisdiction Act, 1879, s. 5, 
provides that the period of imprisonment im- 
posed in respect of the default of a sufficient 
distress to satisfy a sTam of money adjudged 
to be paid by a conviction shall, where the 
sum exceeds 20/., not exceed three months. 

The deft, was convicted of an offence under 
s. 65 of the Act of 1910 and ordered to pay a 
fine of 25/., and in default of payment and of 
sufficient distress to be imprisoned for three 
months : — 

Setdy that although under s. 65 a sentence 
of imprisonment for the "'bffence could nob 
have exceeded one month, there was power 
under s. 5 of the Act of 1879 to impose a sen- 
tence of three months’ imprisonment for non- 
payment of the fine and in default of sufficient 
distress. 

Beg. V. Hopkins [1893] 1 Q. B. 621, fol- 
lowed. Rex V. Leach. Bx parte Eeitchley 

^ Biv. Ct. R913] 8 K? B. 40 ; 82 X. J. (K. B.) 

897: [1913] W. B. 175 ; 109 X. T. 313; 

92 T. X, B. 569 ; 77 J. P, 255 
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JUSTICES (Criminal taw) — coitimted, 

* 

Information, 

Intimidation — Assault — Personal o ffenee — 
Information laid, — Pei'soii attached — Conspiracy 
and Protection of Property Act^ 1875 (38 4" 89 
YicL c, 86), 7. 

The respondent, a superintendent of police, 
laid an information against the appellants 
under the Conspiracy and Protection of Pro- 
perty Act, 1875 (38 & 39 Viet. c. 86), for that 
they, during a strike, on a certain date inti- 
mlclated one A. by assembling in large 
numbers and throwing eggs at him when he 
was on his'T^svay tO^ojt^, in order to compel 
him to abstain from which he had a 

legal right to do. 

The justices convicted the appellants, 
having found that they were all conniving at 
or aiding and abetting in the assault made 
upon A., although only two of them were 
actually found to have thrown eggs at him : — 

Eeld, dismissing the appeal, (1.) that in a 
case like.the present, at any rate, where there 
vvas a chance of a disturbance developing 
into a riot, it was not a mattier of a mere 
personal grievance, and that there was a legal 
right for anyone to be able to institute a 
prosecution ; and (2.) that on the evi- 
dence before the justices there was ample 
ground to convict of intimidation those of 
the appellants who had not been actually 
proved to have thrown the eggs. Young r. 
Peck - Div.^Ct. 23 Cox, C. C. 270 ; 107 L. T. 

857 ; 77 J. P. 49 ; 29 T. L. E. 31 

Malicious damage to <f local 

authority — Information laid hy officer and 
expressed to he on behalf of corporation — Mali- 
cious Damage Act^ 1861 (24 4' 25 Viot, c. 97), 

A*. 22. 

Duchesne t. Finch and Othbes 

Piv. Ct. 10 L. Gt. E. 559 ; 23 Cox, G. C. 170 ; 

107 L. T. 412 ; 76 J. P. 377 ; 

28 T. L. E. 440 

Jujisdiction, 

— Adulteration. 

See Adulteeation — Warranty. 

Bona fide\ claim of right — Ohstruction to 
highway — Goods exposed for sale on street during 
fair — Evidence — Puhlic -nkarhet — Glister of juris- 
diction. 

On a prosecution by the M. District Council 
for obstruction to the public street of the 
town of M. there was evidence that the act 
complained of as an obstruction was the ex- 
posing for sale, during a public fair held in 
the streets of the town of M., of goods on the 
pavement ; that the same class of goods had 
been sold at such ^airs in the public street 
twenty years before ; and that public fairs 
had been held in the streets of the town for 
twenty years and upwards. The prosecutrix, 
the deft, in the prosecution, claimed before 
the justices the right so to expose her goods, 
but was convicted and fined. Upon motion to 
make absolute a writ of certiorari to bring 
up and quash the conviction : — ^ ^ 

Eeld, that on the evidence it might be in- 
ferred that the dedication of the street was 
C.G.D,^ 


JUSTICES (Criminal Law) — continued, 
subject to the right to hold thereon public 
fairs at stated intervals, that there was evi- 
dence that the prosecutrix had the right to 
sell her goods as a member of the puWic at 
such public fair, and that there was, conse- 
quently, a bona fide claim of right on her 
part to do the acts .complained of as an 
obstruction, which claim being material to 
their decision ousted the jurisdiction of the 
justices. , 

When there is a bona fide claim of right 
material to the decision, as the justices have 
no jurisdiction to determine the existence of 
the right, they have no jurisdiction to deter- 
mine whether, in the case before them there 
has been an excessive user of the alleged 
right. Eex (Kennedy) v. Coek JJ. 

Piv. Ct. (Ir.) [1913] 2 I. E. 391 
Court consisting of stipendiary magistrate and 
another justice of the peace — Magistrates differ- 
ing hi opinion — Right of stipendiary to adjudicate 
alone — Acgulesceyice hy second magistrate. 

Eule nisi. to justices to shew cause why 
they should not state a case for the opinion 
of the Court. 

The applicant for the rule, OTIare, was 
summoned before a Court of summary jurisdic- 
tion sitting at the Forth Police Court, in the 
county of Glamorgan, under s. 32 of the Pawn-., 
brokers Act, 1872, for unlawfully taking an 
article in pawn from a certain person appear- 
ing to be intoxicated. 

The said Court of summary jurisdiction con- 
sisted of the stipendiary magistrate for the 
petty sessional division of Pontypridd, and 
another justice of the peace for the county of 
Glamorgan. 

At the conclusion of the hearing the 
stipendiary magistrate ordered O’Hare to pay 
a fine of 10^. land the costs of the proceedings. 

It appeared that the stipendiary magistrate 
and the other justice of the peace differed in 
opinion as to whether there should be a con- 
viction, and that, in giving judgment, the sti- 
pendiary magistrate stated that, in giving his 
decision, he was not able to carry his colleague 
with him. 0 Hare’s solicitor thereupon urged 
that, as the justices were equally divided, 
O’Hare could not legally be convicted by one 
of them only, and that the proper course was 
either to dismiss the summons or to adjourn it, 
in order that it might be reheard before a 
Court differently constiLuted. The stipendiary 
magistrate refused to take either of those 
courses but convicted OHare and refused to 
state a case : whereupon O’Hare obtained this 
rule. 

The stipendiary magistrate filed an affidavit 
in which he stated that, after the case had been 
fully heard, the justice who was sitting with 
him on the bench said in the course of a private 
discussion of the case that the evidence wjos 
not in his view such as to justify the con- ' 
viction of OHare ; that thereupon he (the 
stipendiary magistrate), being satisfied tha|: the 
case was fully made out, stated his view to 
the other justice of the peace and added the 
following woj^s : “I must then take upon 
myself the burden of adjudicating in this case 
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JUSTICES (Criminal Law) — oontmued, \ 

afone/’ or “ I shall have adjudicate in this 
case alone,” or other words to the like effect i 
that to this the other justice of the peace 
assented, saying, Very well,” or words to 
the like effect ; "that thereupon the stipendiary 
magistrate proceeded to pronounce his decision, 
adding that he alone was responsible for it, 
and that the other justice of the peace was 
not in any way a party thereto ; that beyond 
the expression of ^his opinion privately to the 
stipendiary magistrate the other justice of the 
peace did not at any time give any decision | 
in the case, or make any public statement or 
announcement from the bench with reference 
thereto. 

The Div. Ct. discharged the rule, holding 
that what took place amounted to a withdrawal 
by the second justice of the peace from taking 
any part in the decision of the case. In those 
circumstances there was jurisdiction in the 
stipendiary magistrate to adjudicate on the 
case alone. Eex v. Thomas and Another. 
Bx parte O’Hare - Div. Ct. [1913] W. N. 301 ; 

[1914] 1 K. B. 32 

Crbn'nial libel — Cl HI proceedings in High 
Court pending — Interim injunction against pub- 
lication — Inj\mnaHonfor criminal libel — Juris- 
diction of magistrate to hear. 
r L. laid *an information against E. for 
criminal libel. It appeared that at that time 
civil proceedings were pending in the High 
Court ‘against E. for similar libels, and that 
before the publication of the alleged criminal 
libel an interim injunction had been obtained 
against E. to restrain him from publishing 
similar libels, and E. had given an undertaking 
to that Court not to do so : — 

IleM, that on these facts there was no 
prima facie caso for granting a rule for a 
prohibition to the magistrate before whom 
the charge of criminal libel was made. Ex 
parte Edgar - - Div. Ct. 77 J. P 283 ; 

29 T. L. E. 279 

Offence triable summarily or on indictment 

— Person accused before Court of summary 
jurisdiction — Objection to jurisdiction — Power 
and duty of justices — Statute — Construction — 
Enabling toords^^'" May'^ equivalent to ^^ must''' 

— Conspiracij and Protection of Propeity Acl 
1875 (38 4* 39 Viat. c. 86), 6',?. 7, 9. 

A person convicted of an offence under 
s. 7 of the Conspiracy and Protection of Pro- 
perty Act, 1875, by a Court of summary juris- 
diction, or on indictment as thereafter in the 
Act mentioned, is liable to a penalty not ex- 
ceeding 20^. or to imprisonment for a term 
not exceeding three months. 

By s. 9 of the Act, where a person is 
accused before a Court of summary jurisdic- 
tion of an offence made punishable by the Act 
for which a penalty amounting to 20Z., or 
" imprisonment, is imposed, the accused may, on 
appearing before the Court of summary juris- 
diction, declai'e that he objects rtn being tried 
for such offence by a Court of summary juris- 
diction, and thereupon the Court of summary 
jurisdiction may deal with* th|i case in all 
respects as if the accused were charged with 


JirSTICES (Criminal Law) — oontinued, 
an indictable 'offence and not an offipnee 
punishable on summary conviction, anSthe 
offence may be prosecuted on indictment ac- 
cordingly : — 

Held by Lord Coleridge and Bankes JJ. 
(Eidley J. dissenting), that the effect of s. 9 
is that a person accused of an offence under 
s- 7 before a Court of summary jurisdiction, 
who, on appearing before that Court, declares 
that he objects to being tried by that Court, 
has a right to have the case dealt with as if he 
were charged with an indictable offence-S^nd 
not an offence punishable on summary*' con- 
viction, and to have tjjje «^ence prosecuted on 
indictment accordii^gly. 

Held, therefore, that in the phrases “ there- 
upon the Court of summary jurisdiction may 
deal with the case in all respects as if the 
accused were charged with an indictable 
offence ” and ” the offence may be prosecuted 
on indictment ” the word “ may ” is an en- 
abling word empowering the Court of summary 
jurisdiction to give effect to the right of the 
accused, which accordingly that Court is bonnd 
to do. 

Held, consequently, that, upon a declara- 
tion of o-bjection being duly madie under s. 9, 
the Court of summary jurisdiction has no 
jurisdiction to try the case. 

Julius V. Lord Bishop of Oxford (1880) 
5 App. Cas. 214, followed. Rex v. Mitchell 
{Clitheroe JJ.). Bx parte Livesey 

Div. Ct. [1913] 1 K. B. 56lr; 82 L. J. (K. B.) 

163 ; 23 Cox, C. C. 273 ; 108 L. T. 76; 77 
I. P. 148 ; 29 T. L. R. 167 

— Recognizances. 

See Criminal Law— S entence. 

Mistrial. 

Offence for which offender liable on summary 
conviction to imprisomumt for term exceeding 
three months — Using house for purpose of betting 
with persons resorting thereto — Betting Act^ 1853 
(16 ^’17 Viet. c. 119), s. 1 — Omission to inform 
person charged of his right to be tried by jury — 
Withdrawal of summons — Jurisdiction to hear 
fresh information under same section of same 
statute — Stwimary J'urisdiction Act, 1879 
(42 S,' 43 Viet. c. 49), s. 17. 

Upon the hearing#^ of an information pre- 
ferred by the respondent against the appel- 
lant under s. 1 of the Betting Act, 1853, for 
using a house for the purpose of betting with 
persons resorting thereto, it was discovered, 
when the third of the respondent’s witnesses 
was being examined, that the appellant had 
not, through inadvertence, been informed 
before the charge was proceeded with, as re- 
quired by s. 17 of the Summary Jurisdiction 
Act, 1879, of his right to be tried by a jury, 
and thereupon the solicitor for the respondent 
withdrew the summons with the consent of the 
justices ; although the solicitor for the appel- 
lant contended that there was no power to 
withdraw it, 

^A further information was subsequently 
preferred the respondent under the same 
section (s. 1' of the Betting Act, 1863) against 
the appellant for using the house for the 
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JUSTICES (Criminal lt&vf)—co7iti7med. 
pur^e of certain moneys being received by 
him as or for the consideration for assurances 
to pay or give certain sums of money on the 
happening of certain events or contingencies 
relating to certain horse races. 

The evidence given on the hearing of both 
informations was substantially the same : — 

Held, that the withdrawal of the first sum- 
mons in consequence of the technical infor- 
mality was not equivalent to a dismissal which 
couH, be pleaded in bar of the subsequent 
proce-egiings. 

The dictopi in Mohmanoe v. fickmanoe 
[1901] P. 60, at p. 64, tna|i,the withdrawal of 
a summons by leave of the Court puts an end 
to the complaint upon which the summons is 
founded, does not apply where the withdrawal 
is owing to a technical informality in the pro- 
ceedings on the hearing of the complaint. 
Davis Mobtoit - Div. Ct. [1913] 2 K. B. 

479 ; 82 L. Z, (K. B ) 665 : 23 Cox. C. C. 

859 ; 108 L. T. 677 ; [1913] W. K. 131 

SmnManj eotiviotion — lieliearmg — Unsworn 
ei^idence at first heiirmg — First aorination had in 
law — JmdsddOtio?i~-I)efenda?it not in legal j/eril 
— Autrefois comict. 

Ebx -y. Marsh AM. Fx parte Pet hick 
Lawrence - - Biv. Ct. [1912] 2 K. B. 862 ; 

81 I. J. (K. B.) 957 ; 23 Cox, C. C. 77 ; 107 
L. T. 89 ; [1912] W. E. 130 ; 76 J. P. 284 

j^eoognizance. 

Bindmg over to he of good hehaviour — Juris- 
diction to order a person to find suret ies a fid to 
he hound over — JVb oomplaint 'on oath of any 
person put in fear of hodily harm — 34 Fdw. 3, 
c. 1. 

Justices of the peace have jurisdiction 
under the statute 34 Edw. 3, c. 1, upon proper 
evidence before them that a person is guilty 
of conduct calculated to incite others to commit 
offences in violation of the law and in disturb- 
ance of the peace, to require such person to 
find sureties for his good behaviour, and in 
default of finding such sureties to be im- 
prisoned ; and apart altogether from the con- 
struction of the statute by the course of 
authoritative decisions for so many years the 
Courts are now bound to hold that With proper 
materials before them jilfetices have this power 
to bind a person over to be of good behaviour. 

-The justices have this power to bind over, 
although no complainant comes forward to testify 
on oath that he has been threatened, or that 
he is actually under fear of bodily harm from 
the person sought to be bound over. 

Bayloeh v. Sparhe, 1 E, & B. 471, followed. 
Lansbuby V. Kiley 

Div. Ct.l09 L. T. 546 ; 7r J. P. 440 ; 

29 T. X. E. 733 

Vagrancy. 

Poor law — Maintenance — Duty of husband to 
maintain children — Separation 07*der hy justices — 
Wife gim7i custody of children — Order for 
payment of weehly sum. to wife — WeeMy su77inot 
paid — Wilful refusal to mamtain family ^ 
Vagrancy Act,^ 1824 (5 ^Qeo. 4, 83), s. 3— 

Summary Jurisdictmi (Married Women') Act, 
1895 (68 59 Viet. c. 39), s. 6. 


JUSTICES (CriminaliLaw) — contmued. » 

By s. 3 of the Vagrancy Act, 1824, Every 
person being able wholly or in part to maintain 
himself or herself, or his or her family, by work 
or by other means, and wilfully jefusing or neg- 
lecting so to do, by which refusal or neglect he 
or she, or any of his or her family whom he or 
she may be legally bound to maintain, shall have 
become chargeable to any parish, township or 
place .... shall be deemed an idle and dis- 
orderly person within the •true intent and 
meaning of this Act.” 

The respondent, a married man with four 
children under sixteen years of age, was able 
wholly to maintain his family by work. By an 
order of a Court of summary jurisdiction under 
s. 5 of the Summary Jurisdiction (Married 
Women) Act, 1895, it was ordered that his wife 
should be no longer bound to cohabit with him, 
that she should have the legal custody of the 
children, and that he should pay to his wife the 
weekly sum of Is. ^d. The respondent did not 
pay any of the weekly sums, and shortly after- 
wards two of his children under sixteen became 
chargeable to the union. Upon an information 
under s. 3 of the Vagrancy Act, 1824, charging 
him with having wilfully neglected and refused 
to maintain his family by work, whereby his two 
children became chargeable, the justices held, that, 
owing to the existence of the order giving the ■ 
wife the custody of the children and ordering 
the respondent to pay her a weekly sum, they had 
no jurisdiction to convict the respondent : — 

Meld, that the existence of the order under 
s. 5 of the Act of 1895 did not affect the respon- 
dent’s legal obligation to maintain his children, 
and that the order, being disobeyed, was no 
defence to the charge of wilfully neglecting and 
refusing to maintain his children. Shai^'TESBUHY 
Union (Guardians of) v. Brockway 

Div. Ct. [1913] 1 K. B. 159; 82 L. J. 
(K. B.) 222 ; [1912] W. N. 313 ; 23 Cox, 

C. C. 818 ; 108 L. T. 336; 11 L. O. E. 176 ; 

77 J. P. 120; 29 T. L. E. 144 
See also Criminal Law — Sentence. 

Disqualification. 

Bias. 

Conduct of inte'rested justice calculated to lead 
puhlio to thinh he was taking part in the 
adjudication. 

U. was prosecuted before the justices at 
petty sessions for having on his premises pur- 
loined yarns. The prosecution was brought 
by the direction of a linen trade association, 
and on the complaint of their inspector. When 
the case came on, U.’s solicitor objected to 
any magistrate taking part in the proceedings 
who was a member of the association. M., 
who was one of the justices, and was presiding 
as chairman, stated that he was a member of 
the association, but that he had no personal 
interest and would adjudicate. At the close , 
of the statement of the complainant’s case, and 
before any eyj:dence was given, M. left the 
chair, and took his seat on the bench, somtfdis- 
tance from the other magistrates. After a 
short time he left the bench and went into the 
magistrates' xBom, and was there when the 
other magistrates came in to consider their 
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JJJ STIOES (Disq[ualification)r-co«^w?-?/^?c?. 
decision, but at once retired. He took no 
part in the adjudication. XT. was convicted 
of the offence charged : — 

Held, that tjhe conviction must be quashed 
with costs, to be paid by M. Rex (UrEicHAiiD) 
V. Armagh TJ. Biv. Ct. (Ir.) [IBIS] 2 I. R. 410 

Certiorari. 

Aoquittal — JusUce of the j^eace — Statutory 
disqualijioation — Voal Mines Act., 1911 (1 4* 2 
Geo. 5, 6*. 50), 6*. 74 ; iSs, sul-s. 2. 

Rule nisi for a certiorari to quash an order 
of justices dismissing an information preferred 
against two miners charging them with an 
offence under s. 74 of the Coal Mines Act, 1911. 

Sect. 103, sub“S. 2, of the Coal Mines Act, 
1911, provides that where proceedings are 
taken in a Court of summary jurisdiction in 
respect of an offence against the Act alleged 
to have been committed in or with reference to 
a mine, “ a person who is the owner, agent pr 
manager of any mine, or a person employed in 
a^ mine .... or who is an officer of any asso- 
ciation of persons so employed .... shall 
not, except with the consent of both parties 
to the case, act as a member of the Court.” 

The rule nisi was moved for on the ground 
that, after the information had been dismissed, 
• it was discovered that one of the justices who 
adjudicated on the case was a person employed 
in a mine and that another was president of an 
association, members of which were employed 
in mines, and it was contended that, these two 
justices being therefore disqualified by the Act 
from hearing the case, it had not been deter- 
mined by a court of competent jurisdiction. 

The Div. Ct. held that as the information 
had been dismissed, a writ of certiorari to 
quash the proceedings ought not to be granted. 
Rex V. Simpson and Others 

Biv. Ct. [1913] W. N. 302 ; [1914] 1 K. B. I 
66 ; 30 T. I. B. 31 ; 58 S. J. 99 

Indictable off ence — Bias- — ProhiMtion — Bight 
to glee costs against Crown. 

C. was arrested on a warrant charged with 
an indictable offence, and brought before E., 
a justice of the peace for the county of the 
city of Belfast, who had been asked by the 
Crown solicitor to take the depositions. E. 
sat in a room in the police station, and on 
the request of the Crown solicitor made an 
order excluding all persons except representa- 
tives of the accused. Several other justices 
for the county of the city of Belfast en- 
deavoured to enter the room, but were refused 
admission. C.’s solicitor applied to E. to 
admit the other magistrates, but E. refused to 
do so, giving as a reason that he was guided 
by the Crown, and directed by the Crown 
not to allow the other magistrates to be pre- 
sent. C. having applied for a writ of pro- 
hibition to prohibit E. from proceeding 
further in the matter on the ground of 
bia^: — ^ 

Held^ while entirely acquitting E. of any 
moral blame, that a reasonable public might 
think that the expression used#ff>y E. implied 
that in making his order he was acting by 


JUSTICES (Bisqualification) — continued. 
the direction ol the Crown and not exer^^ing 
his own discretion, and that the writ of pro- 
hibition should be granted. 

The case had been taken up by the Crown 
on behalf of E.: — 

Held, that there was no power to give 
costs against the Crown. Rex (Courtney) v. 
Emerson - Biv. Ct. (Ir.) [1913] 2 I. B. 377 

Interest in subject-matter of case in dispute— 
Conduct — Disqualification — Objection — Wairer. 

When a case is heard before a Courtfof 
summary jurisdiction the deft, or his solicitor 
must take -objection ;t,o #ie preeimce on the 
bench of any justices who is alleged to have an 
interest in the subject-matter of the case, if 
he is aware of the existence of such interest, 
before the merits of the same are gone into. 
If the deft., or his solicitor, fails to take such 
objection and is afterwards convicted, he can- 
not then come to the Div, Ct. and obtain a 
wilt of certiorari to quash the conviction on 
the ground that one of the justices had an 
interest in the matter which was before the 
Court of summary jurisdiction. Bex Byles 
AND Others. Bse parte Hollidge - Biv. Ct. 

23 Cox, C. C. 314; 108 L. T. 270 ; 77 J. P. 40 

Jurisdiction — Indictable offence — Judicial act 
— Prohibition — Wari'ant to arrest — Bight of 
district inspector to ivhom loarrant addressed to 
select justice to hear eomplaXnt — Prisoner pro- 
duced ' at petty sessions — Jvstice loho issued 
warrant reusing to act alone — Bight of district 
inspector to select another justice — Order of dis- 
charge — Bias — Application of Petty Sessions 
(Ireia7id) Act, 1851 (14 4* 15 Viet. c. 93), to 
cases of surety for the qyeace. 

B. and S. were arrested on a charge of 
an indictable offence on warrants issued by 
N., a resident magistrate. The warrants were 
in the form given in the schedule to 'the Petty 
Sessions (Ireland) Act, 1861, and commanded 
M., the district inspector of the Boyal Irish 
Constabulary, to whom they were addressed, 
to bring the prisoners before H. or some other 
justice. The prisoners when arrested were 
lodged in the police cells and brought next 
morning into the dock of the petty sessions 
Court, N. being on the bench together with 
D. and seven other '^nagistrates. The names 
of the prisoners and the offences with which 
they were charged had been entered in the 
petty sessions order book, but without the 
authority of M. or the Crown solicitor, and 
when produced in the dock their names were 
called from this book by the clerk of the 
Court. Counsel for the Crown stated that he 
proposed to bring the prisoners before K. 
alone. R. ruled that the other justices sitting 
with him were also seised of the cases. Crown 
counsel then directed the prisoners to be re- 
moved by the police, and this was done. The 
magistrates present, with the exception of R. 
and D., were of opinion that the prisoners 
should be discharged, but no formal poll was 
tf,ken, and by the direction of N. an order 
was entered^in the order -book : “ No appear- 
ance for the complainant.” During the course 
of the proceedings D. referred to the bench 
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Jir STICES (Disqualification)— 
bei^ packed. He said to the prisoners’ 
counsel, “ There are seven on your side.” 
“You have seven magistrates to do as you 
like.” The prisoners were subsequently 
brought by M. before D. alone, no formal 
notice of this being given to their solicitors. 
B. took the deposition of the constable who 
had arrested the prisoners, and then remanded 
them on bail, Heither their counsel nor 
solicitor was present. They applied for a 
wilt of prohibition, prohibiting B. from 
further proceeding in the taking of deposi- 
tions on t}r\ground*iof J?ias and want of Juris- 
diction : — 

Beld, that the function of magistrates in 
returning for trial is Judicial, and prohibition 
will lie, if bias or want of Jurisdiction is 
established. 

Eeldf by Palles C.B. and Gibson J., Boyd 
J. dissenting, that there had been no valid 
order of discharge, and that D. had Juris- 
diction. * 

Held, by Gibson and Boyd JJ., Palles C.B. 
dissenting, that B. and S. were properly 
before the Court of petty sessions, and were 
illegally removed, and that that Court would 
have had Jurisdiction to make an order. 

Heidi by Palles C.B. and Gibson J., Boyd 
J. dissenting, that bias on the part of B. was 
not established. 

Qucere, is an application for sureties of 
the peace with$n the Petty Sessions Act ? 

Beso (BramiieM) v. Cork Justices [1912] 
2 I. B. 161, considered. Bex (Bea) v. Bavison 
Div. Ct. (Ir.) [1913] 2 I. E. 842 

Jtule nisi — Sv^ffici&ncy of affidavit — Practice 
^Bread Act^ 18*36 (6 ^ 7 Will. 4, c. 37), 5 ^. 4, 16. 

Buie nisi for a certiorari to remove into the 
High Court the record of the conviction herein- 
after mentioned. 

J,ames Phillips, the applicant, was convicted 
before the Justices of Swansea of unlawfully 
selling bread otherwise than by weight, con- 
trary to s. 4 of the Bread Act, 1836 (6 & 7 
Will. 4, c.' 37). 

; Sect. 15 of the Act provides that no person 
who shall be concerned in the business of a 
baker shall be capable of acting or shall be 
allowed to act as a Jui^ice of the peace under 
the Act. 

The afSdavit in support of the rule nisi 
stated that David Williams, one of the con- 
victing Justices, was president of the Swansea 
Co-operative Society and as such was con- 
cerned in the business of a baker, inasmuch as 
the society, amongst other businesses, carried 
on a baker’s business. The affidavit did not 
state that at the time of the hearing before the 
Justices the applicant was unaware of the facts 
alleged to disqualify David Williams from 
acting as a Justice of the peace in the matter. 
Ho objection had been taken at that hearing to 
the competence of the Court. 

The Div. Ct. held that, as the affidavit 
in support of the rule nisi omitted to state that 
the applicant was uimware at the healing 
before the Justices of the facts alleged to dis- 
qualify a member of the Court, the applicant 
could not claim a writ of certiorari ex debito 


JUSTICES (Disqualification) — continued, • 

Justitise ; and in the exercise of their dis- 
cretion they discharged the rule, Bex v, 
Swansea JJ. (Williams and Others). Ex 
parte Phillips - Div. Ct. [1913] W. H. 376 

Ejectment. 

Siunmary jurisdiction — Ejectment — Small 
tenements — Summons hy one joint owner ^ — 
Summary Jurisdiction Act, 1851 (14 4’ 15 Viet, 
c, 92), 8, 15. ^ 

Where a small tenement, which is within 
the terms of s. 15 of the< Summary Jurisdiction 
Act, 1851, 13 owned by joint owners, a Sim- 
mons under the above-named section against 
the tenant to recover possession of the pre- 
mises cannot be sustained, if it is in the name 
of one Joint owner merely who sues as owner. 
Mills Hoey - Div. Ct. (Ir.) [1913] 2 1. E. 381 

Highway. 

See Highway. 

Husband and Wife. 

Desertion hy kushand — Order for weekly fay ^ 
ments — Return to cohahitation — Arrears recov&i^- 
able — Smnmary Jurisdiction (^Married Women) 
Act, 1895 (58 4- 59 Viet. c. 39), ^6-. 4, 5, 7, 8, 9 — 
Bastardy Laws Amendment Act, 1872 (36 36^ 

Viet. c. 65), s, 4 — Summary Jurisdiction Act, 
1879 (42 43 Viet. e. 49), s. 54 — Summary 

Jurisdiction Act, 1848 (11 12 Viet. c. 43), $. 11. 

Matthews Matthews - Div. Ct. 

[1912] 8 K. B. 91 ; 81 L. J. (K. B.) 970 ; 

23 Cox, 0. C. 65 ; 107 L. T. 66 ; 76 J. P. 315 ; 

28 T. L. E. 421 

— Desertion — Practice — Appeal from Justices — 
Second summons — Res judicata — ^Wife’s 
costs. 

See Divorce — Desertion. 

Information, 

See above, Criminal Law — Information. 

Jurisdiction. 

Water — Waterworks — Breaking Uf streets — 
Laying water fifes therein — Subseguent suhsid* 
ence of street— Cost of ref air — Comf emotion — 
Claim exceeding 501. — Jurisdiction of justices — 
Waterworks Clauses Act, 1847 (10 4' Viet, 
c. 17), ss. 6, 28, 85. 

By s. 6 of the Waterworks Clauses Act, 
1847, where the undertakers are by the special 
Act empowered to take or use any landsi or 
streams otherwise than by consent, they shall 
make to the owners and occupiers of and all 
other parties interested in any lands or stream® 
injuriously affected by the construction or 
maintenance of the works authorized by the 
special Act, or otherwise by the execution of 
the powers thereby conferred, full compensa- 
tion for all damage sustained by reason of the 
exercise as to such lands or streams of the 
powers vested in the undertakers by tlj^t Act 
or the special Act or any Act incorporated 
therewith, the amount of compensation being 
determined pnder the provisions of the Lands 
Clauses Consolidation Act, 1845, which pro- 
vided (s. 22) that claims for compensation 
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not exceeding 60^. should be settled by justicesi 
and (s. 68) that claims exceeding that amount 
should be settled by arbitratioin oi by a jury. 

By s. 28 of *the Waterworks Clauses Act, 
1847, the undertakers may break up the soil 
of the several streets within the limits of the 
special Act and lay down pipes within the 
same, “ doing as little damage as can be in 
the execution of tjje powers hereby or by the 
special Act granted, an^^ making compensa- 
tion for any damage which may be done in 
the execution^ of such powers.” By s. 85, 
with resiDect to the recovery of damages not 
specifically provided for, the clauses of the 
Bailways Clauses Consolidation Act, 1845, 
relating thereto were incorporated with that 
and the special Act ; and by s. 140 of the 
Railways Clauses Consolidation Act, 1845, such 
damages were to be determined by two jus- 
tices. 

Undertakers for the supply of water to a 
borough under a special Act, which incor- 
porated the Lands Clauses Consolidation Act, 
1845, and the Waterworks Clauses Act, 1847, 
under their statutory powers, broke up the 
soil of a public road, which was repairable by 
a county council, and laid a pipe therein, and 
they restored the road to its former condition. 
fiSight months after the completion of the work 
a portion of the road slipped and was repaired 
at a cost exceeding 50Z. Upon a claim pre- 
ferred by the county council before two jus- 
tices under s. 28 of the Waterworks Clauses 
Act, 1847, to recover the cost of repairing the 
damage the justices found (1.) that the whole 
of the work of laying the pipe had been done 
in a proper, efficient, and workmanlike 
manner ; (2.) that the damage was the 

result of la5dng the pipe in the road : — 

Ueld^ that the claim for compensation fell 
within s. 6 of the Waterworks Clauses Act, 
1847, and that, as it exceeded 50Z., the justices 
had no jurisdiction to entertain it ; by Earl 
Loreburn and Lord Parker of Waddington, 
because s. 6 applied, whether the claim fell 
within s. 28 or not ; by Lord Shaw of Dun- 
fermline, because the findings of the justices 
did not bring the claim within s. 28. 

Order of the 0. A. [1912] 3 K. B. '493, 
affirmed. Haepto v. Swansea Oorpoeation 
H. L. (E ) [19131 A. C. 697 ; 82 L. L (K. B.) 
1208 ; 11 I.'G. B. 1096 ; 109 I. T. 676 ; 

77 L P.381; 67 S, L 773 
Sfie above, Criminal Law, and Husband 
and Wife. 


JUSTICES (Limkation of Time) — contmueS, 
Persistent cruelty causing a wife to leave 
and live separately and apart from her hus- 
band is a different offence from that of 
desertion. Therefore it is necessary that any 
fsuch complaint or information shall be laid 
within six calendar months from the time 
when the matter of such complaint or infor- 
mation respectively arose. Kay v. Kay 

Div. Ct. 108 L. T. 813 
See Limitations, Statutes 
Special Periods of Limitation. 

. Lon^on-jw arr 

— General line of Hiilding — Erection in front 

of — Exemption, 

See London. 

Mistrial. 

See above, Criminal Law. 

Petty Sessions. 

See above, Case stated. 

Poor Law. 

See above, Criminal Law— Vagranctf, 
and Husband and Wife ; and Pooe 
Law. 

Quarter Sessions. 

— Appeal to — Poor rate — aluation list — ^Notice 

of objection to, after approval by assess- 
ment committee. 

See Rates. 

Comiction hy Court of summary jurisdiction^ 
— Notice of ajypeal to quarter sessions — Death of 
appellant "before hearing — Jurisdiction of quarter^ 
sessions to order costs to be paid by executor of 
deceased appellant — Quarter Sessions Act^ 1849 
(12 13 Viet. c. 45), ss. 5, 6. 

I^en a person who has been convicted of 
an offence by a Court of summary jurisdiction 
has given notice of appeal to quarter sessions, 
but has died before the hearing of the appeal, 
and the appeal is dismissed in consequence, 
the quarter sessions have no power under ss. 5 
and 6 of the Quarter Sessions Act, 1849, or 
otherwise, to make an order that the respon- 
dent’s costs of the appeal should be paid by 
the personal representatives of" the deceased 
appellant out of the estate of the deceased. 
Rex V. SroKES. Me parte. Buckley - Div. Ct. 

23 Cox, C. C. 140 ; 107 L. T. 290 ; 76 J. P. 

364 ; 28 T. L, B. 420 
Costs — Licensing --Appeal against refusal to 
review Ucenee — Case stated by quarter sessions — 
Appeal allowed by High CouH laith costs against 
licensing justices — Power to order indemnity out 
of local funds — Licensing (fjonsolidatmi) Act^ 
1910 (10 Mdw. 7 1 Qeo. 5, o. 24), i*. 32. 

Rex %\ Justices of the Salford Hundred 
Division of the County of Lancaster 

Div. Ct. [19121 2 K. B. 667; 81 L. J. (K. B.) 
962 ; 23 Cox, C. C. 110 ; 107 L. T. 174 ; 

’ 70 J. P. 395 

— Creation of county borough— Adjustment of 

financial relatiops between county and 
county borough — Grant of Court of 
quarter sessions to borough. 

See Local Government. 


Jury, Bight to Trial by. 

See above, Criminal! Law — JuTisdiction. 

Licensing Acts. 

See Licensing}- Acts. 

Limitation of Time. 

llue^mnd and wife — PersisterS cruelty^ 
Summons for desertion — Summai'y Jurisdiction 
(Married WomcTi) Act, 1895 (58 4^ 59 Viet. c. 39), 
ss. 4, %’^fim.e limit for laying information— 
Summary Purisdiction Act, 1848 (11 4* Viet, 
o. 43), «. 11. 
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JUSTICES (Quarter Sessions) — continmd, 

Cmminal law — Justices sitting in two 
Courts — Disagreement of jury at trial in one 
Court — Jurisdiction of justices in the other CouJH 
to discharge jury. 

Where at quarter sessions two Courts are 
constituted for the trial of prisoners, and at a 
trial in one Court the jury disagree, the jurisdic- 
tion to discharge the jury is not vested in the 
chairman of the Court of trial alone, but may 
lawfully be exercised bj’’ other j ustices. 

Qucere^ if it is a necessary condition of a valid 
discha^e of the jury at a criminal trial that the 
prison^ shoj^ be present, when the discharge is 
ordered. rS r. RicBtlE^soN - ’ - C. C. A. 

[19181 1 K. B. 395 : L. J. (K. B.) 333 ; 
8 Cr. App.R. 159 ; 23 Cox, C. C. 332 ; 108 
L. T. 384 ; [19131 W. N. 17 ; 77 J. P. 248 ; 

29 T. I. R. 228 ; 57 S. J. 247 

— Licensing x4cts — Jurisdiction — Renewal of 

licence —Ref Lisal by licensing justices — 
— Appeal. 

Bee Licensing Acts. 

Door rate — Kon-payment — Zssue of distress 
warrant — Levy — Appeal to quarter sessions hy 
person aggrieeed^^ — Order of Court of summary 
jurisdicUon — Procedure on appeal — Recognizance 
^Poor Relief Act, 1743 (17 Oeo. 2, c. 38), 7— 

Summary Jurisdiction Act, 1879 (42 43 Viet, 

c. 49), s. 31, suh-s. 3 — Summary Jurisdiction 
Act, 1884 (47 <1* 48 Viet. c. 43), ssl Q, 7, 

Rex Justices fob the Paets op Lind- 
sey, Lincolnshire. Mr parte Bower and 
Another - Div. Ct. [1912] 2 K B.413; 81 L. J. 
(K. B.) 967 ; 10 L. G. R. 703 ; 23 Cox, C. C. 

102 ; 107 L. T. 170 ; 76 J. P. 311 

Recognizances. 

See above, Criminal Law. 

Summons. 

See above, Criminal Law. 

Vagrancy Acts. 

See above, Criminal Law. 

‘ Water. 

— Rate— Alternative remedy — Period of limita- 

tion. 

See Limitations, Statutes of — 
Special Periods of Limitation. 

— Works— Jurisdiction — Breaking up streets — 

Cost of repair. 

See above, Jurisdiction. 

JUSTIFICATION— T)iscovery — Libel — Particu- 
lars of justification — Facts on which 
defendant relies in support of justifica- 
tion. 

See Particulars. 


KNOWLEBGE— Breaking and entering — Know- 
ledge of owner-^f premis^. 

See Criminal Law — Breaking and 
Entering. 


KNOWLEDGE — conti^med. 

— Gift of chattels — Void deed— Acknowdedg 

ment — Voluntary gift — Knowledge of 
donor — Delivery of deed by donor — 
Redelivery — Passing of property. 

See Gift. 

— Means of — Negligence. 

See Negligence. 


LAND — Native titles to land? — New Zealand 
Settlement Acfc^lSOS — Order in Council. 
See New Zealand. 

— Settled. 

See Settled Land. 

LAND CHARGES — Infant — Maintenance — 
Necessaries — Reversion in fee in real 
estate — Loan — Charge — Security — 
Judgment. 

See Infant — Maintenance. 

LAND TRANSFER — Probate — Revocation — 
Supposed intestacy — Grant of letters of 
administration — Sale of real estate by 
; administratrix — Subsequent discovery 

of will appointing executors — Invalidity 
of purchaser's title. 

See Probate. 

LAND TAX — Redemption — Dxoneratwn — Land 
ahutting on highway — Presumption that soil of 
highway passes ad medium filum — Land Tax Act, 
1797 (38 Geo. 3, i?. 5), 4, 17, 18, m—Land 

Tax Redemption Act, 1802 (42 Geo. 3, c. 110), 
ss. 8, 38. 

Where the land tax upon land adjoining a 
public highway has been redeemed, the pre- 
sumption that the soil of the highway ad medium 
filum belongs to the owner of the adjoining land 
applies so as to extend the exoneration from tax 
to the middle of the highway. 

A ry. was constructed, under statutory powers, 
in the city of London, partly beneath a highway 
adjoining lands in resi)ect of which the land tax 
had been previously redeemed : — 

Meld, that the portion of the ry. under the 
moiety of the highway adjoining the exonerated 
lands was not liable to land tax. 

Order of the C. A. [1911] 2 Oh. 467, affirmed. 
City of London Land Tax Commrs. v. Cen- 
tral London Ry. Co. - - - H. L (E.) 

[1913] A. C. 364 ; 82 L. J. (Ch.) 274 ; 11 L. G. E. 

693 ; 108 L. T. 690 ; 77 J. P. 289 

LAND VALUES— Revenue. 

See Revenue— Increment Value. 

LANDLORD AND TENANT. 

Agreement, col. 331. 

Agricultural Moldings, col. 331. 
Covenant. See below, Lease. 

Distress, col. 332. 

ForfeUure, col. 332. ^ 

Landlords Property Tax, col. 333. 
Lease, col. 333. 

; Licensed Premises. See above, Lease. 
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WHBIORD AND TENKS^f-^contmued. 

Negligence^ col. 339. 

Bent. See Set-off. 

Tena7i(^/, col, 340. 

mthe Bent- Charge, col. 341. 

Waste. See Chose ih Actioh. 

Wate7\ See Hegligbnce. 

"Agreement. 

Agreement to let premues for dancing — 
Restrictive covenant agamst 7ise of premises for 
danemg — Collateral agreeme^it. 

The pit., in an action for damages for 
breach of warranty in connection with thei 
letting to him of certain premises, alleged that, 
as a basis of negotiations which culminated in 
an agreement in writing whereby the defts. 
agreed to let and the pit. agreed to take the 
premises in question, the defts. verbally 
warranted to let the premises for dancing pur- 
poses. The defts. had no power to let the 
premises for such purposes without the con- 
sent of the superior landlord, and such consent 
was never in fact obtained. The pit. took 
possession under the agreement and expended 
considerable sums in alterations, and now 
^ claimed to recover the amount of such ex- 
penses less the sums received by him during 
his possession of the premises. There was no 
fraudulent misrepresentation : — 

Beldj that the pit. had failed to estab- 
lish the alleged parol agreement, and that, 'even 
if the evidence had established that before the 
contract was entered into the pit. had asked 
whether the premises could be let for dancing 
and had been answered in the affirmative, it 
would only have been evidence as to the sub- 
ject-matter of the contract and could not con- 
, trol, vary, or add to the terms of the written 
contract. Crawfoed n. White City Rink 
(Kewcastle-on-Tyne), Lb. - - EveJ. 

29 T. L. R. 318 ; 57 S. J. 357 

Agricultural Holdings. 

Ma^'heit garden — Notice to quit — “ Good and 
sufficient cause ” — “ Beasons inconsistent loith 
good estate management ” — Demand of increased 
rent — Power of Cowl of Appeal to draw infer- 
ences of fact — Agricultural Holdmgs Act, 1908 
(8 Mw. 7, c. 28), 11 iaf (5). 

A notice to quit given by a landlord of an 
agricultural holding to his tenant with a view of 
obtaining an increased rent from a new tenant is 
a termination of the holding “ with good and 
sufficient cause,” and is not a termination of the 
holding “ for reasons inconsistent with good 
estate management” within the meaning of 
8. 11 (a) of the Agricultural Holdings Act, 1908. 

Observations of Lord Dunedin in Brown v. 

- Mitchell, 1910 S. C. 369, approved. 

Qumr^e, whether the C. A. has power to draw 
infer^ces of fact in an appeal frop?, the decision 
of a county court judge upon a case stated by an 
arbitrator under the Agricultural Holdings Act, 
1908, In re Bonnett and Fowler. - C. A. 

[1913] 2 K. B. 537 ; 82 L. 1 (K. B.) 713 ; 

108 L. T. 497 ; *77 J. P. 281 


LANDLORD A|rD J'mAET--eontmued. 

Covenant. 

See below, Lease. 

Distress. 

Batifioation — Fixtures — Bailiff — Sale — 
Landlord — Retention of proceeds. 

A landlord who, knowing that it is alleged 
that his bailiff has made an illegal distress, 
retains the proceeds of the sale of the things 
distrained, thereby ratifies the act of 1:he 
bailiff, and if the distress was in fact wrongful 
is liable te the tenas^fc iiti damages. BEOKEa 
V. Riebold and Others - - Horridge J. 

30 T. I. R. 142 

Wrongful seizure. 

Appeal from the Div. Ct. ((1912) 28 T. L. R. 
413) allowed on the ground that there had been a 
seizure of the plt.’s cattle which had not been the 
subject of a distress. Cresswell v. Jeffreys 
AND Another - - C. A. 29 T. L. R, 90 

Forfeiture. 

Breach of covenant — Notice of pai'ticular 
breach ” — Sufficiency of notice — Conveyancing 
and Law of Property Act, 1881 (44 45 Viet, 

c. 41), s. 14, sub-s. 1. 

An action was brought by the pit., who 
was the landlord of six houses, against thei 
deft. F., who was the lessee of the premises 
in question, and the tenantsdn occupation of 
the premises, to recover possession of the 
I demised premises on the ground of breach of 
covenant by the lessee. 

On Mar. 21, 1912, the pit. served upon the 
deft. F. a notice with a schedule of dilapida- 
tions specifying the breaches of the repairing 
covenants complained of, in purported accord- 
ance with the provisions of the Conveyancing 
and Law of Property Act, 1881, s. 14, 
sub-s. 1. 

The schedule of dilapidations attached to 
the notice was headed “ Schedule of dilapida- 
tions allowed to accrue in and about the pro- 
perties known as Nos. 35, 37, 39, 41, 43, and 
45, Menotti Street, Bethnal Green,” and dealt 
with the repairs alleged to be necessary under 
general headings, su^h as roofs, fronts and 
backs, rooms and staircases generally, with- 
out (except in two or three instances) referring 
specifically to the different houses. It con- 
cluded as follows : “ Well .and substantially 

repair, maintain, and put the premises* and 
appurtenances in thoroughly good repair and 
condition, and note that the completion of the 
items mentioned in this schedule does not 
excuse the execution of otfeer repairs if found 
necessarj^” 

It was contended on behalf of the deft, 
that the notice was bad upon the grounds 
(1.) that it did not allege any particular 
breaches ; (2.) that, if it contained particu- 
lars of breaches, it did not specify to which 
of the houses the respective breaches of cove- 
nant were to be referred ; and (3.) by reason 
of the provis? that the^ompletion of the items 
mentioned in the schedule should not excuse 
the execution of other necessary repairs : — 
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lAHDLOED ANB TENANT (Ei^rfeiture)— 

Meld (Vaughan Williams L.J. dissenting), 
that the attention of the lessee was called to 
the particular condition of the premises which 
were alleged to he defectiTe ; that it was not 
necessary to point out ail the defects in 
detail ; that the discovery of these defects 
could be left to him ; and that the notice 
given was consequently a sufficient compliance 
with s. 14, sub-s. 1, of the Conveyancing and 
‘Law of Property Act, 1881. 

^Decision of the Div. Ct., 109 L. T, 210, 
affirmed. Jolly v, Beowjst and Othees 

.. ^ C. A 109 L. T. 532 ; 58 S. J. 153 

Landlord’s Pro^rty Tax. 

Payment hy tenant — Omission to deduct from 
moot payment of rent — Right to dedtict from 
future paynmds — Income Tax Act^ 1842 (5 4’ 6 
Viet. c. 35), s. 60, 8ohed. (A), Afo. /F., n 9 — Income 
Tax Act, 1853 (16 4' 17 Viet. c. 34), 5. 40. 

By a lease dated in 1907, certain premises 
were demised to a co., and the co. thereby 
covenanted to pay the rent and taxes in respect 
thereof, except land tax and landlord’s property 
tax. The co. never paid any of the rent reserved, 
but made certain payments in respect of land- 
lord’s property tax. In 1911 a debenture- 
holders’ action was commenced and a receiver 
was appointed. Subsequently the lessor threatened 
to distrain for the rent in arrear, and in order to 
avoid distress the receiver signed an undertaking 
by which he undertook to pay an occupation rent 
and also to pay the ‘‘ arrears of rent ” then 
owing out of a particular fund. The receiver 
paid one year’s landlord’s property tax, and 
subsequently made a payment of occupation 
rent without deducting anything for property 
tax : — 

Held, that the joint ejffect of Sched. (A), 
No. IV.^ r. 9, of the Income Tax Act, 1842, and 
s. 40 of the Income Tax Act, 1853, was to treat 
the payment by a tenant of landlord’s property 
tax as a pro tanto payment of rent. 

Meld, therefore, that the receiver was entitled 
to deduct the payments made by the co. and ! 
himself in respect of landlord’s property tax 
from any future payments of rent to be made 
by him under his undertaking. In re Sttjemey 
Motoes, Ld. Eatteay r. Stuemey Motoes 
Ld. - - Warrin|ton J. [1913] 1 Ch. 16 ; 

^ 82 L. J. (Ch.) 68 ; 107 L. T. 523 

Lease. 

Claim for Damages, col. 333. 

Covenant, col. 333. 

Implied TJndertahing , col. 336. 

Wall, col. 338. 

Claim for Damages. 

— Action for rent — Set-off. 

See Set-ofe. 

Covenant. 

Covenant — Tied house — Supply of heer atHhe 
fair marhet price. 

Appeal from a decision of the 0. A. (29 
T. L. E. 145). 


LANBLOEB ANB TENANT (h^K^t)--~continuod, 
The respondent was the tenant of a London 
public-house under a lease granted by the 
appellants, who were brewers. The lease con- 
tained a covenant by the re^ondent to deal 
exclusively with the appellants provided they 
should be willing to supply beer to him at the 
fair market price. The appellants sued the 
respondent for 298 A, being the balance of an 
account for beer sold and delivered to him. 
The respondent pleaded tha^ the price charged 
for the beer was not the fair market price, and 
counterclaimed that, upon the true construc- 
tion of the covenant, the appellants were not 
entitled to charge the respondent more than 
the ordinary market price charged to persons 
who were not tied. The action was tried 
before Lord Aiverstone C. J. and a special jury. 
It appeared that the -London brewers sold 
beer to tied houses and free houses alike at 
standard prices ; that the ordinary discount 
allowed to tenants of tied houses was 5 per 
cent., but that in the case of London-brewed 
Burton the discount varied from 10 per cent, 
to 17J per cent. ; that any further discount 
was a matter of special bargain, and that free 
tenants frequently obtained discounts consider- 
ably in excess of the ordinary discount ; that 
93 per cent, of the public-houses in London 
were tied houses. The jury found that there 
were two market prices, one for tied houses 
and one for free houses, and that the respon- 
dent had been charged the fair market price, 
as applicable to a died house. 

XJpon these findings the L. 0. J. 
gave judgment for the appellants upon the 
claim and counter-claim. The respondent 
applied for a new trial. 

The C. A. held that the judgment on the 
claim ought to stand, but granted a new trial 
as to the counter-claim. 

The brewers appealed, and there was a * 
cross-appeal by the tenant. 

The H. L. allowed the appeal, and held 
that judgment should be entered for the appel- 
lants on both the claim and the counter-claim. 

Viscount Haldane L.C. said that the cove- 
nant in the present case was directed to the 
circumstances of the London brewers’ trade, 
and was to be construed in the light of those 
circumstances. What was the fair market 
price depended on what was meant by the 
market, and that must ,he ascertained by 
reference to the facts proved. The great bulk 
of the business was with tied tenants, who 
knew that the terms on which they got the 
right to be supplied with malt liquor were 
that they should take it exclusively from the 
owning brewer less certain discounts, the varia- 
tion of which was to be limited by the pre- 
vailing practice. That was the meaning of 
the word “ market ” in this connection. 
Chakeington & Co. Woodee 

H. L. (E.) [1913] W. N. 369 ; 58 S. J. 162 

Covenmit gainst assigning without consent of 
lessor — Consent not to be unreasonably witftneld. 

The pit., who was the assignee of a lease 
which contained a covenant not to assign with- 
out the consent of the lessors, unless such consent 
should be unreasonably withheld, applied to the 
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.I4.KBL0EB AND TElTAK!I?=(Lease)-.f?^%iJi/i?«<9^. 
■lessors for leave to assign to certain persons. 
The lessors stated that they would not grant any 
licence to assign, whereupon the plt.’s solicitors 
wrote that in view of this attitude they would 
advise the issue of a writ forthwith. Before the 
writ was served, the lessors wrote again that they 
■were taking up the proposed assignees’ references. 
Subsequently the lesvsors wrote stating that 
having taken up the references they could not 
accept the proposed assignees. Thereupon the 
pit. executed an assignment of the premises, and 
in this action claimed a declaration that the 
lessors had unreasonably withheld their consent. 

JFlcld^ that the lessor’s consent had not been 
unreasonably withheld, and that the action failed. 
Bhaistly Waed - G. A. 29 T. L. E. 7X4 

Comnant hy lessee to fay “ outgoings ” — 
Covenant hy lessor to loeep the exterior of the 
premises in repair — Notice hy sanitary authority 
to reconstruct outside drain — Liahility of lessee. 

A lease of a dwelling-house contained a cove- 
nant by the lessee to pay and discharge all 
rates, taxes, assessments, charges, and outgoings 
whatsoever which now are or during the said term 
shall be imposed or charged on the premises or 
the landlord or tenant in respect thereof (land 
tax and landlord’s property tax only excepted).” 
•’'The lessor covenanted to “ keep the exterior of 
the said dwelling-house and buildings in repair.” 
The sanitary authority served notice during the 
term on the lessor under the Public Health Act, 
1875, stating that a nuisance existed on the 
promises arising from an outside defective drain 
and requiring him to do certain work which 
involved the renewal and reconstruction of the 
drainage system outside the house ; and an order 
of justices was made directing him to do the work. 
The lessor accordingly did the work required, 
and claimed to recover from the lessee the cost 
thereof so far as it exceeded mere repair : — 
Ileldj that the lessee’s covenant to pay “all 
outgoings imposed on the landlord in respect of 
the premises ” must be read as being subject to 
the performance by the lessor of his covenant to 
keep the exterior of the buildings in repair, and 
that, as the work of renewal and reconstruction 
was necessary in order to enable the lessor to 
perform his covenant to repair, he was hound to 
bear the cost thereof. 

Stochdale v. Asckerlerg [1901] 1 K. B. 447, 
distinguished, HoWK r. Botwood - Div. Ct. 
[1913] 2 K. B. 887 ; 82 L. J. (K. B.) 669 ; 108 
L. T. 767 ; [1913] W. N. 118 ; 29 T. L. E.437 

Comnant hj lessor not to let “ adjoining ” 
gwemues for particular purpose^ 

The defts. in a lease of premises to the pits, 
covenanted not to let the “ adjoining ” premises 
as a motor garage and office without giving the 
pits, the first refusal. The defts. having let 
premises which were near to, but not next door 
or physically 'adjoining, those let to the pits, as 
a lock-up show room for motor-cars without 
givingTihe pits, the first refusal, the pits, claimed 
an injunction. » 

Meld, (1.) on the evidence, that the premises 
were not being used as a motor garage, and (2.) that 
the premises were not “adjoining” those let to 


lANBLOED AED TENAHT (hmm)^co7itimiedu 
the pits., and therefore on both grounds th^plts. 
were not entitled to an injunction. 

Cam V. M or sell [1912] 3 K. B. 533, dis- 
tinguished. . The Heeby Motor Cab Co. -r. 
Orombton and Evans Union Bank - Eve J. 

29 T. L. E. 673 ; 67 S. J. 701 


Covenant mt to miderlet loithout conseyit — 
Consent not to he withheld in the case of a respect- 
able and responsible pei'son — Withholding con- 
sent — Undei'lease without consent, ^ 

In Mar., 1911, the pits, by deed demised to 
the deft, a residential flat in CoMuit Street, 
Hanover S0[uare, for ^vv^ty-one ^ars at the 
yearly rent of 100^, and the deft, covenanted 
(inter alia) not -to assign, underlet, or part 
with the possession of the demised premises 
without the consent of the pits, being first 
obtained, such consent “ not to be withheld in 
the case of a respectable and responsible 
person.” 

On April 3, 1913, the deft, verbally in- 
formed the secretary of the pits, thd; he pro- 
posed to let the flat to one Higham for six 
months, if the pits, had no objection, that he 
would like to know by April 14, as Higham 
wanted possession on that date, and the secre- 
tary promised to bring the matter before the 
directors and to let him know. On April 14, 
the deft., not having heard from the secretary 
or the CO., assumed that there was no objection 
and executed an underlease ^and let Higham 
into possession. On April 18 the pits, issued 
a writ against the deft, and Higham to recover 
possession of the premises on the ground that 
the deft, had underlet without their consent 
and had thereby forfeited his lease. Higham 
was admittedly a respectable and responsible 
person, and was subsequently dismissed from 


the action. 

Hevilie J. held that it was a pure' formality 
to apply for consent, where the lessor could 
not withhold it, when the proposed assignee 
was a respectable and responsible person. But 
the consent must be asked for, and, if the 
tenant applied for consent and within a reason- 
able time it was not granted, then that 
amounted to a withholding of consent. Here 
the consent was asked for, and under the cir- 
cumstances the eleven '^ays from April 3 to 14 
was a reasonable time within which to ask for 
a reply. The pits, therefore ^ad wrongly 
withheld their consent ; there had been no 
breach of the covenant, and the action must 
be dismissed with costs. Lewis & Allenby 
(1909), Ld. n, BegQE - Neville J. [1913] 
W. N. 367 ; 68 S. J. 166 


— Severance of reversion, e- 

Limitations, Statutes of— -Eeal 
Property Limitation Acts. 


Implied TJndertahing. 

Mouse let for habitation— Defeotiu premises 
— TJndertahing to heep fit for human habitation — 
Accident ainsing from defect — Personal Injury to 
daughter of tenant — Mousing, Toion Planning, 
Act, 1909 \9 Pdio. ifc. 44), ss, 14, 16.^ 

By s. 14 of the Housing, Town Planning, &c. 
Act, 1909, in any contract made for letting for 
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bat^ation a bouse to which •the Act applies 
there shall be implied a condition that the house 
is at the commencement of the holding in all 
respects reasonably fit for human habitation. 

By s. 15,sub-s. 1, s. 14 shall, where applicable, 
take effect as if the condition implied in that 
section included an undertaking that the house 
shall during the holding be kept by the landlord 
in all respects reasonably fit for human habita- 
tion. By sub-ss. 3, 4, and 5, if it appears to the 
i^cal authority that the implied uinlertaking is 
not complied with, the local authority may 
requ’h’e the landlord to execute such works as 
they shalh-specify .necessary. The landlord 
may thereupon close the h0usefor human habita- 
tion ; otherwise the authority may do the neces- 
sary work and recover the expense from the 
landlord as therein provided. By sub-s. 6 the 
landlord may appeal to the Local Government 
Board. By sub-s. 9 any remedy given by the 
section for non-compliance with the undertaking 
implied by virtue of the section shall be in 
additiomto and not in derogation of any other 
remedy available to the tenant against the land- 
lord either at common law or otherwise: — 

that the effect of these enactments is 
to import into the contract of tenancy an implied 
undertaking by the landlord towards the tenant 
alone that the demised premises siiall be during 
the holding in ail respects reasonably fit for 
human habitation, and that a stranger to the 
contract of tenancy has no remedy for a breach 
of this implied undertaking. 

Cavalier v, Poj)e [1906] A. C. 428, applied. 
Eyall V. Kidwell k Son - - - Div. Ct. 

[1913] 3 K. B. 123 ; 82 L. (K. B.) 

877 ; 11 L. G. E. 655 ; 108 L. T. 922 ; 

[1913] W. N. 163 ; 77 J. P. 345 ; 

29 T. L. E. 499 ; 57 S. J. 518 

Premises let for less than three years — Pent 
under 402, 'per annum —Pefectlve staircase — 
Knowledge of landlord — Itvjury to tenants wife 
— Landlord not liatle — Housing^ Town Planning^ 

Act, 1909 (9 Kdw. 7, c. 44), 14, 15. 

By ss. 14 and 15 of the Housing, Town 
Planning, &c. Act, 1909 (9 Edw. 7, c. 44), it is 
provided that in the case of certain houses 
mentioned in the first of these two sections there 
shall be implied a condition that the house 
is at the commencement of the holding in all 
respects reasonably fit for human habitation 
daring the continuance of the holding. 

^The pits., husband and wife, resided in a 
house under a tenancy agreement which came 
within the Act. The tenancy was that of the 
husband, the wife being no party to the con- 
tract. Owing to the defective state of the 
staircase of the Souse, the wife of the tenant 
sustained injuries : — 

Ifeld, that in the absence of any contractual 
relationship between the vidfe of the tenant and 
the landlord, there vras no liability on the part 
of the latter towards the former as to the con- 
dition of the premises. 

Cavalier v. Pope [1900] A. C. 428, followed. 
Middleton and Wijie v. Hall - Bankes J. 

108 L. T. B04 ; 11 L. G. B. 

660, a. ; 77 J. P. 172 
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Wall. 

Demise of first floor office — Right to fix flower 
"boxes outside office windows — Tresjoass — Demise 
of both sides of outer loall. ^ 

The demise of a floor or a room or an office 
bounded in part by an outside wall prima facie 
includes both sides of that wall, unless there be 
an exception or a reservation or something in 
the context to exclude it. ^ 

The pits, demised ^ office situate on the first 
floor of the pits.’ leasehold premises to the defts., 
who covenanted (inter alia) to keep the inside 
parts of the office in good and substantial repair. 
The pits, covenanted to keep in repair the 
external parts of the demised premises and to 
permit the defts. to affix their trade signs, to be 
approved by the pits., on the outside of that 
portion of the building in their occupation, and, 
subject to this latter covenant, the defts. cove- 
nanted not without first obtaining the written 
consent of the pits, to attach or affix any sign, 
nameplate, or letters to the premises, and to 
remove all outside names and trade signs at the 
determination of the tenancy and to make good 
all damage caused to the outside walls of the 
building thereby. By the lease under which the 
pits, themselves held they were bound to repair 
and maintain the walls of the building. 

The defts., without obtaining the consent or 
I the pits., affixed flower boxes outside the three 
! windows of their office. In an action by the 
I pits, to restrain this alleged trespass : — 
t Held, that there ^=\as nothing in the defts.’ 
lease to exclude the operation of the general 
rule ; that the demise included the outside of 
the outer w all of the office ; and that the pits, 
were not entitled to an injunction. 

Carlisle Cafe Co, v. Muse Brothers 4' 
(1897) 67 L. J. (Ch.) 53 ; 77 L. T. 515, followed. 
Hope Brothers, Ld. v. Cowan - Joyce J. 

[1913] 2 Ch. 312 ; 82 L. J. (K B )489 f 
108 L. T. 945 ; [1913] W, E. 159 ; 

29 T. I. E. 520 ; 57 S, J. 559 

Demise of rooms — Right to outside loall. 

By an agreameut in writing the deft, agreed 
to let and the pit, to take all those rooms 
situate on the first and second floors of the 
business premises known as Ho. 41, High 
Street, Hotting Hill Gate .... together with 
the exclusive use of the side entrance door 
and staircase leading to the demised rooms ” 
for one year certain (with option of con- 
tinuance) at an annual rent. 

The tenant agreed (inter alia) to repair 
‘‘ the interior of the demised rooms,” to use 
“ the premises ” only for the profession of a 
dental surgeon, to permit the landlord at 
reasonable times to inspect the state of repair 
of “ the premises ” and execute structural 
repairs, and not to exhibit “ upon the pre- 
mises ” any form of advertisement other than 
those relative to the profession of a dental 
surgeon. •• 

The pit. entered into possession, ffy means 
of adhesive white letters and figures attached 
to the windows he advertised his practice, and 
ho claimea to be entitled to use also the out- 
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sMe of the front wall for ^Idvertising his pro- 
fession. 

The deft, having, in derogation of his grant 
as the pit. alleged, authorized the affixing by 
third parties of boards upon the front wall 
with advertisements, and having refused at 
the request of the pit. to remove them, the 
pit. commenced this action for a mandatory 
injunction. 

The deft, alleged an antecedent or contem- 
poraneous verbal agreement between himself 
and the pit. that the Seft. should have the 
right to let the outside walls of the rooms for 
advertisements, or (in the alternative) an ex- 
press reservation of the right. 

Eve d. held, following Cmlule Cafe Co. 
V, Muse Brothers ^ Co. (1897) 67 L. J. 
(Ch.) 63, that, apart from anything in the 
instrument of demise to the contrary, the 
demise of all the rooms on the first and 
second floors ’* included the external walls of 
the two floors. There was nothing in the con- 
text to control that effect of the agreement ; 
rather, the context supported it. That being 
the true construction of the agreement, evi- 
dence to contradict it was inadmissible. He 
had thought it right to hear the deft.’s evi- 
dence of a parol agreement or reservation, but 
it had fallen short of establishing either. 
^Tutting aside the evidence entirely, he held, 
on the true construction, that the pit, was en- 
titled to an injunction. Goldfoot v. WELon 
Eve L [1913] W. N. 357 

Licensed Premises. 

See above, Lease. 

Negligence. 

— Damages caused by malicious act of third 
ps-rty — Liability of landlord — Overflow 
from lavatory — Damage to defendant’s 
goods from a cause which could not 
reasonably have been anticipated. 

See NEaLiaENCE. 

Dangerous premises — Building let out in 
rooms — iVo undertahing to repair — Defective rail- 
ings — Liability of landlord to pe7*sons other than 
tenants^ 

The father of the pit., who was an infant, 
took from the defts. a room in a house. There 
was no undertaking by the defts, to keep the 
premises in repair. The railings attached to 
the area steps were dangerous owing to gaps, 
and the pit. was injured by falling down the 
steps : — 

Heldf in an action by the pit. against the 
defts. for personal injuries caused by their 
negligence, that on the authority of Cavalier 
V. Pope [1906] A. C. 428, and Euggett v. 
Miers [1908] 2 K. B. 278, the pit. could 
not recover. Dobsok v.. Hobsley afd Anotheb 
. Eidley J. 30 T. L. E. 148 

<7 ^ 

Eent. 

Mortgagee, Action by — Set-off. .. 

See Set-off. 


LANBLOEB ANB TmAm~-continued, 

Tenancy. ^ 

Caretalier — Club premises — Legal estate in 
trustees — Secretary of club acting as their agent 
— Owner by estoppel — Stmniary procedure — 
Landlord and Tenant Act (Ireland)^ 1860 (23 
24 Viot. c. 154), s. 86 — Certiorari — Discretion of 
Court. 

A., the secretary of a club, put B., as care- 
taker, into possession of a cottage on grounds 
belonging to the club, the legal estate in whfch 
was vested in trustees for the club. B., ba.ving 
refused to give up poss^ai^n to A<^n demand 
after reasonable noj^ce, A. obtained from the 
chief divisional magistrate (within whose juris- 
diction the premises were) an order for possession 
under s. 86 of the 23 & 24 Yict. c. 154 : — 

Efeld by the K. B. Div., on application by 

B. for certiorari, and by the 0. A. affirming their 
decision, that the order of the chief magistrate 
was right on the grounds that K. was owner by 
estoppel, and was also the known ageipt of the 
actual owners of the club premises. 

Eeld, also, by the 0. A., that B. having been 
put out of possession in the interval between 
the decision of the K. B. Div. and the hearing 
of the appeal, the Court, in the exercise of 
its judicial discretion, would refuse to grant 
certiorari. Bex (Walsh) v . Swipte 

C. A. (Ir.) [1913] 2 I. E. 113 

— Holding over — Payment of tithe rent-charge 
— Limitations, Statute of. 

See Limitations, Statutes op. 

Surrender of tenancy — Tenant remaining in 
possession — Escecution — Claim by landlord for 
rent — 8 Anne, c. 14, ss. 6, 7 — County Cou>rts Act, 
1888 (61 S' 52 Viet. c. 43), 160. 

The deft., who was the tenant of a farm- 
house and land, agreed with his landlord to 
give up possession thereof on Mar. 25, 1912. 
The deft, gave up possession of the land, but 
was permitted by the landlord to continue to 
occupy the house without paying rent until 
such time as the landlord should require him 
to give up possession of it. The deft, remained 
in the house and was occupying it bn July 9, 
1912, on which date certain goods in the house 
were taken in execution in satisfaction of a 
judgment recovered against the deft, in the 
county court. The landlord claimed under 
s. 160 of the County Courts Act, 1888, and 
ss. 6 and 7 of 8 Anne, c. 14, to be paid out 
of the proceeds of the execution rent which 
had become due on Mar. 25 under the tenancy, 
of the farmhouse and land : — 

Eeldt that the deft. hadTnot continued in 
possession of the house after Mar, 25 under a 
new tenancy created by agreement and that 
the claim was good as against the execution 
creditor. 

Nuitall V. Staunton (1826) 4 B. & 0. 61, 
followed. Wilkinson v. Peel [1895] 1 Q. B. 
616,jT«distmguished. Lewis v. G. Davies. B. 
Davies, Olaiahnt BiveCt [1913] 2K. B.37 ; 

82 L. L (iC. B.) 681 ; 108 L. T. 606^[W1^ 
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IiANDIOSD AND TEStiST—OQntinnei. 

Titlxe Eent-Cliarge. 

See Limitations, Statutes op— 
Beal Property Limitation Acts— 
Tenancy^ and Tithe Eent-Ohabge. 

Waste. 

— Damages for — Unassignable. 

See Chose in Action. 

^ ‘ Water. 

— Escape—^'Negligen'^e,^ 

See N EGLIGENCE. ^ 

LAKDIOBD’S PBOPEBTY TAX~Mineral rights 
duty. 

See Revenue. 

— Payment by tenant — Omission to deduct from 

next payment of rent — Right to deduct 
from future payments. 

"^ee Landloed and Tenant — Land- 
lord’s Property Tax. 

LANDOWNER — Negligence— Unfenced land— 
Leave and licence to enter — Children — 
Injury — Liability. 

See Negligence. 

LANDS CLAUSES ACT— Compulsory purchase- 
petition for payment out of purchase- 
moneys — Settled land — Necessity of 
tenant for life being a respondent — 
Costs of respondent tenant for life. 

See Settled Land. 

Money lodged bi court — Words in deed suffi- 
cleiit to jMSS — “ Situate ” — General words — Mort- 
gage — Disentailing deed — Deed — Construction — 
Lands Clauses Consolidation Act^ 1845 (8 9 

Viet, e. 18), s. 69) — Railways {Ireland') Aet, 
1851 (14 4* 16 Viet. c. 70), 18. 

X. was tenant in tail in remainder, under 
an indenture of settlement made in 1870, of 
considerable estates in Galway and in other 
parts of Ireland. In 1890 a ry. co. acquired a 
small portion of the Galway lands under their 
compulsory powers, and the compensation 
money was lodged and remained in Court. In 
1901, X. mortgaged his Instates by several instru- 
ments in which they were variously described 
as all my estates in Galway and wheresoever 
situate in Ireland,” “ all my estate situate in 
Galway and elsewhere in Ireland,” and “ all 
my" lands, hereditaments, and premises in 
County Galway, Ireland, and other lands, here- 
ditaments, and premises wheresoever situate in 
Ireland.” ^ 

X. was adjudicated a bankrupt in England 
in 1902, and the estate tail in remainder given 
to him by the settlement having subsequently 
become an estate in possession, the official 
receiver and trustee of his estate duly executed 
a disentailing assurance of the lands comprised 
in and settled by the indenture of settlement 
of 1870, and all other, if any, the tenen^ents 
and hereditaments of to wh^h the said X. 
was seised or entitled as tenant in tail, whether 
at law or in equity, under the said indenture or 
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otherwise howsoever.” Upon a summons by 
the Official Receiver in Bankruptcy for pay- 
ment out of Court of the compensation moneys, 
which was opposed by the naortgagee : — 
Reid, (1.) that the compensation moneys 
were not included in the mortgage ; (2.) that 
they were included in the disentailing assur- 
ance, and should be paid out to the Official 
Receiver in Bankruptcy. Eon parte TheBal- 
LINEOBE AND CLAEEMOEEIS "ItlGHT RY, CO. AND 

Xenny Barton J. [1913] 1 1. B. 619 

LARCENY. 

See Ceiminal Law— Larceny. 

LATENT AMBIGUITY. 

Bee Will— C osts. 

LAVATORY — ^Action for negligence — Proximate 
cause of damage — Malicious act of third 
person — Reasonable precautions — Over- 
flow of water from lavatory in upper 
floor. 

See Negligence. 

LEASE — ^Action by mortgagee for rent — Right 
of tenant to set-oS damages claimed 
from lessor. 

See Set-off. 

— Landlord and tenant. 

See Landl'oed and Tenant— Lease. 

— Licensed premises — Increase of duty — Lease 

— Sub-lease — Liability of lessor to pay 
proportion of increase. 

See Revenue. 

— Mineral rights duty — Copyholder— Grant of 

right to let down surface — Lease of 
“right to work the minerals.” 

See Revenue — Mineral Bights Duty. 

— Mining lease. 

See Settled Land. ^ 

— Reversion duty. 

See Revenue — Reversion Duty. 

— Settled estates — Power of leasing — Tenant for 

life — Statutory powers — Mining lease — 
Rents and profits — “ Contrary inten- 
tion.” 

See Settled Land. 

™ Will — Lease by testator — Covenant by lessor 
— Specific devise of reversion — Liability 
for performance after lessor’s death. 

See Administeation. 

LEASEHOLD HOUSE — Specific bequest — Rent 
and outgoings to be paid out of general 
estate — Sale by life tenant— Ordinary 
application of proceeds. 

See Settled Land. 

LEAVE AND LICENCE— Unfenced land. 

See Negligence— Unfenced Land. 

LEGACY — Disclaimer. , 

iS<?#X)ISOLAIMEE. 

— Duty. 

See Administeation. 

— Will — Construction. 

See Will — Legacy. 
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I<ETTEES — Trade mark — Initial letters — 
^ Eegistration — Bistfiictive mark — User. 
See Trade Mark— Eegistration. 

BETTEES OF ADMIEISTEATIOJT. 

See PEgiBATE. 

LEVEL CSOSSIHCrB — Duty to sound whistle — 
Duty to warn persons — Canadian 
railways. 

See Cakada— Q uebec. 

r 

LEX EOEI — ^Water rateir- Alternative remedy — 
Court of summary jurisdiction — Court 
of competent jurisdiction — Period of 
limitation. 

See Limitattoks, Statutes of. 

LIBEL. 

See Befamation. 

— Sentence of imprisonment for maximum 

term — Eecognizances to keep peace — 
Sureties — Imprisonment in default of 
finding sureti es — Jurisdiction. 

See Orimustal Law— S entence. 

LICENCE— I .eave and. 

See Negligence— tJnfenced Land. 

— Licensing Acts. 

See Licensing Acts. 

^ — Mortgage— Foreclosure proceedings — Licence 
by mortgagees to work peat — Jurisdic- 
tion of Court to sanction. 

See Mortgage — Foreclosure. 

— Penal servitude— Holder of licence — Indict- 

ment for another ofi'ence — Plea of guilty 
— Forfeiture of licence. 

See Criminal Law— S entence. 

hi fheatre — Contract — ForciUe removal 
of V into r — Miffht to damagen. 

If a visitor to a theatre has paid for his 
seat, he has a right to retain the seat so 
long as he behaves himself and keeps within 
the regulations laid down by the management. 

Wood V. LmdbiiUr, IB M. & W. 838, distin- 
guished. Hurst «j. Picture Theatres, Ld. 

Channell J. 30 T. L. E. 88 

LlOmBim ACTS. 

Anmial Zieence Valve. See 
Revenue. 

Club, col 343, 

ComjpensatioR. See below, Licence. 

Zhejiiallfimtion. See below, Licence — 
Zioenshig Authority. 

Licence^ col, 344. 

Offences^ col. 348. 

Iteveme, col. 350. 

Summary Jurisdiction. See Justices. 
r Annual Licence Value. 

See Be VENUE. 

Club. 

duh reguiriug registration — Unregistered 
club — Club ordered to be struch off register — Me- 
registration of same club — Ziemsing (^Consolida- 


te 

ucmsim ACTS (Olub) — contmued. 

thn) Act, 1910 '(10 Mdw. 7 11 Geo. 5, ^ 24), 

91—95, 110. 

Lees r. Lovie - Div. Ct. [1912] 2 K. B. 425 ; 
81 L. J. (K. B.) 978 ; 23 Cox, C. C. 92 : 

107 L. T. 165 ; [1912] W. K. 101 ; 

76 J. P. 872 ; 28 T. L. E. 441 

Compensation. 

See below, Licence. 

Disq[ualification. 

See below, Licensing Autho- 
rity. ^ 

* Li(yM2:?!<5. ^ 

Coni^ensat'fbn Authority.^ col. 344. 

Zuiy. See Be venue. 

Crant, col 34 o. 

Licensing Authority ^ col. 347. 

Renewal^ col. 347. 

Compensation A uthorUy. 

Agjpeal — Z^ermination by Commissioners of 
Xiiland Revenue — Licensing (Consolidatioii) Act, 
1910 (10 Fdw. 7 4' 1 Leo. 5, c. 24), 5. 20, sub-s. 2 
—Finance Act, 1894 (57 4’ 58 Viol c. 80), s. 10. 

Where the renewal of an old on-licence is 
refused by the compensation authority, and, in 
default of approval by the compensation authority 
of the amount of compensation agreed upon by 
the persons interested in the licensed premises, 
the amount is determined under s. 20, sub-s. 2, of 
the Licensing (Consolidation) Act, 1910, by the 
Inland Bevenue Commrs., the compensation 
authority have no I’ight of appeal against the 
decision of the Inland Revenue Commrs. 
Liverpool Coatpensation Authority v. 
Inland Revenue Commrs. 

Horridge J. [1913] 1 K. B, 165 ; 82 L. J. (K. B.) 

349 ; 108 L. T. 68 ; [1913] W, K. 6 ; 

29 T. L. E, 196 

Claim by lessees — Proviso in lease that lease 
should determine if reneioal were refused — Claim 
of lessees to compensation — Certiorari — Man- 
damus. 

The renewal of the licence of a public- 
house was refused in June, 1911, subject to 
compensation, and the lessees of the premises, 
who were brewers, clsZimed to be entitled to 
a share in the compensation money. Their 
lease was for fourteen years from Michaelmas, 
1904, and it contained (amongst others) a pro- 
viso that if the renewal of the licence .,was 
refused, the lease should cease and determine 
on Sept. 29 next after such refusal, and the 
lease therefore came to an end on Sept. 29, 
1911, seven years before its ordinary expira- 
tion. It having been detefthined by the High 
Court that the lessees were entitled to be 
treated as persons interested in the premises, 
the compensation authority, in dividing the 
agreed compensation money of 670L, gave 670L 
to the owner, 90L to the licensee, and lOL to 
the lessees. The lessees having complained 
tha|^ they had not been awarded any compensa- 
tion in respret, of tbe seven years after 
Michaelmas, 1911, which alone they claimed, 
obtained rules for certiorari and mandamus : — 
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Meldj as to the certiorari, that as the order 
made by the compensation authority was good 
on the face of it, there was no ground for 
granting the writ ; and as to the mandamus, 
that whether they were right or wrong in their 
decision upon the question of law arising on 
the construction of the proviso in the lease or 
Upon the facts, the Court could not interfere 
by mandamus, as at the utmost it would be 
an erroneous decision on matters within their 
jmsdiction. Eex v. Cheshire JJ. Ex parte 
Hea^ - Biv. Ct. 108 L. T. 374 ; 77 J. P. 33 


Cempematioti 7none^^A^portion7ne}it Inj com- 
pematwa authoi'lty ainoiig pej'sotis intereded — 
Alleged erroneous apportloninetit — Maridanms. 

Where a compensation authority has heard 
and determined an application for the appor- 
tionment' cf compensation money among the 
various parties interested, mandamus will only 
lie, if the comptinsation authority have considered 
matters outside the ambit of their jurisdiction. 

Deci^on of the Div. Ct. (1913) 108 L. T. 797, 
affirmed. 

Rex r. Monmouthshire JJ. — Ex parte 
Neville and Another - C. A. 30 T. L. R. 26 


IICENSING AO'TBpA(im<i&)--ooyiti)med. 
against those members of the compensation 
authority who caused the payment to be made, 
for a declaration that the payment was not 
authorized by the Act of 1910 and was illegal, 
and claiming that the defts. ^ould repay the 
amount to the compensation fund : — 

Ileld^ that the payment was not ultra vires, 
inasmuch as s. 21, sub-s. 5, of the Licensing 
(Consolidation) Act, 1910, authorized the pay- 
ment out of the compenstition fund of any 
expenses incurred by tke compensation authority 
in the exercise of their powers or performance of 
their duties as compensation authority, and it 
was within their powers and duties to endeavour 
to support, although unsuccessfully, the validity 
of their decision as compensation authority. 
Att.-Gbn. r. Thompson - - Scrutton J. 

[1913] 3 K. B. 198 ; 109 L. T. 234; [1913] 
W. N. 162 ; 77 J. P. 287 ; 29 T. L. R. 510 

— Fund — Creation of new county borough. 

8ee Local Government — County 
Borough. 

Euty. 

See Revenue — licence -■‘Buty and 
Licensed Premises. 


Costs — Application for 7'enewal of licence — 
Reference of applieatlonto compensation autkority 
— Refusal of renewal subject to compensation — 
ProbahiUty of bias of member of compensation 
authority — AppEcation for mandamus to hear 
and determine application — Costs incurred by 
authority in opposing application — Payment out of 
compeyisationfund — Whether ultra rires — Licens- 
ing (Consolidation') Acf 1910 (10 Edw. 7 1 ! 

Geo. 6, 0 . 24), 21, sub-s. 5. 

By s. 21, sub-s. 5, of the Licensing (Consolida- 
tion) Actj 1910, it is enacted that any expenses 
incurred by the compensation authority in the 
payment of compensation under this Act, or 
otherwise in the exercise of their powers or the 
performance of their duties as compensation 
authority .... shall be paid out of the com- 
pensation fund . . . 

The holder of the licence of an hotel applied 
to the licensing justices for a renewal of his 
licence. The application was referred by the 
licensing justices to the compensation authority. 
The compensation au^ority decided to refuse 
the renewal subject to the payment of compensa- 
tion. Rules nisi for a writ of mandamus to the 
compensation authority to hear and determine 
tho application according to law and for a writ 
of prohibition prohibiting them from acting 
upon their decision were obtained by the 
licensee on the ground that there was a pro- 
bability of bias ojj the part of one member of 
the compensation authority. On the return of 
the rules the compensation authority appeared 
by counsel and shewed cause. The rules were 
made absolute. A resolution was afterwards 
passed by the compensation authority that the 
costs incurred by the compensation authority in 
appearing to shew cause against the rules should 
be paid out of the compensation fund. # The 
costs were incurred in'^ood faithHand reasonably. 

In an action brought by the Att.-Gen. upon 
•the relation of the owners of the premises 


Grant. 

JVew off-Ucetice — Power to attach conditioned 
grant — Restriction on user — Licensing (Co7Uoli- 
dation) Act, 1910 (10 Ediv. 7 1 Geo. 5, c. 24), 

s. 14. 

Rex u Birmingham JJ. Ex parte Hudson 

Biv. Ct. [1912] 8 K. B. 583 ; 82 I. J. 

(K. B.) 23; [1912] W. N. 236 ; 77 
J. P. 19 ; 28 T. L. R. 9 

New on-licence — Conditions — Monopoly value — 
Annual payment — Percentage of gross tahings — 
Licensing justices — J uxisdiction — Gi'ant of licence 
in accordance with Act — Licensing (Consoli^ 
dation) Act, 1910 (10 Edw. 7 4' 1 Geo. 5, c. 24), 
s. 1 ; s. 14, su7)-s. 1 (a). 

Sect. 14, sub-s. 1 (a), of the Licensing (Con- 
solidation) Act, 1910, provides that, on the grant 
of a new justices’ on-licence, the justices shall 
attach such conditions as they think best adapted 
for securing to the public any monopoly value 
which is represented by the difference between 
the value which the premises will bear, in the 
opinion of the justices, when licensed, and the 
value of the same premises, if they were not 
licensed. 

On the grant of a new on-licence the justices 
attached as a condition that the sum to be paid 
as monopoly value should be an annual sum 
representing a percentage of each year’s gross 
takings from the sale of intoxicants. The col- 
lector of Inland Revenue refused to grant to the 
licence-holder an excise licence on the ground 
that the justices, in fixing the monopoly value 
by way of an annual payment of a percentage of 
the takings, had not granted their licence in 
accordance with the Act 

LCeld by Bray and Lush JJ. (Ai/ory Jwiissent- 
ing), that monopoly value as defined by s. 14 can 
only be a definite capital sum, and that the 
justices ha<ino jurisdiction to attach the above 
condition to the grant of the licence, and that 
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LICENSING ACTS (Licence) — eontimed, t 

the grant of the excise licence had, therefore, 
been rightly refused. Rex v . Customs and 
Excise Commes. - Biv. Ct [1913] 3 K. B. 

483 ; 109 L. T. 400 ; 77 J. P. 445 ; 29 T. L. R. 

750 

Licenamg A^ithoi'ity. 

JBcrovyh Iiee7m7ig committee for one year — 
A ppointm ent — Validity — Ap pomt ment hy justices 
of preceding meeting, — Lice^ising (^OoMolidatio/i) 
Act, 1910 (10 £!dw. 7 1 ^eo. 5, c, 24), ss. 3, 10. 

London and NoiiTH Western By. Co. v . 
Birmingham JJ. - - Biv. Ct. [1912] 

W. N.237; 77 J. P.21 

DisgiiaUjieatio'n of member — Bias — 3fember 
belonging to a society pledged to prohibition 
principles. 

Held, that the mere fact of belonging to a 
temperance society pledged to the principle of 
“ no licence in any form under any circumstances 
for the sale of liquors to be used as a beverage” 
did not operate as a disqualification for sitting 
as a member of a licensing Court. M‘Geehen 
w. Knox - . Ct. of Sess. 1913 S. C. 688 

Renewal, 

Old on-licence — Fully licensed premises — 
Premises of less than repaired annual talue — 
* Disqualified premises ” — Licence void — Dlscre- 
tio7i of licensing justices to refuse renewal — 
Licensing (^Oo7mlidatlo7i) Act, 1910 (10 Fdiv. 7 
d' 1 Geo, 5, 0 . 24), 55 . 18, 19, 34, 36, 37; 
Sehed. II, ; 8ched. V. , Part I, 

Upon an application at the general annual 
licensing meeting for the renewal of an old on- 
licence in respect of a fully licensed house 
which was first licensed since Aug. 10, 1872, it 
was proved that the annual value of the premises 
was less than that required by s. 37, sub-s. 1 (b), 
and Sched. V., Part I., of the Licensing (Oon- 
■^solidation) Act, 1910. The licensing justices 
refused the renewal upon the ground that as the 
premises were not of the required annual value, 
the licence would be void : — 

Held, that, as the premises by reason of their 
deficiency in value were not qualified to receive 
the licence, they were “disqualified premises” 
within the meaning of s. 34 of the Act, and that 
therefore the licence, if renewed, would have been 
void ; and that the licensing justices had 
jurisdiction under s. 18 and Sched. 11., Part II. 
(B) (3.), to refuse the renewal upon that ground, 
and were not bound to refer the question of 
renewal to the compensation authority under 
s. 19. Bex Kingston-upon-Hull Licens- 
ing JJ. - - Div. Ct. [19X3] 2 K. B. 425 ; 

82 L. J. (K. B.) 946 ; 109 L. T. 184 ; 

[1913] W. H. 139 ; 77 J. P. 303 ; 

29 T. L. R. 600 

Refusal by Ueemmg justices — Appeal — 
Jwnsdietion of quarter sessioiis — Licensmg (^Con- 
yididation') Act, 1910 (10 Edw, 7 1 Geo, 6, e. 24), 

8, 29, suh-s, 4. n 

An #^plication to justices for tif^ transfer of 
an old on-licence was adjourned by the justices 
to the next annual general licensing meeting. 
Notices of objection to the renewal of the licence 
were served on the licence-holder and on the 


LICENSING ACTS (Uc%nc€)-~conti7med. 
proposed transferee. The grounds of objertion 
did not relate to the character of the licence- 
holder. At the annual general licensing meeting 
the justices refused to transfer and renew the 
licence to the proposed transferee on the ground 
that the house had been ill-conducted. No appli- 
cation was made by the licence-holder for a 
renewal of the licence to himself. The licence- 
holder, the proposed transferee, and the brewers 
appealed to quarter sessions. That Court, being 
of opinion that the house had not been ill-con- 
ducted but that the justices had rightly refused 
to grant a renewal of the licence to t^fis-^Toposed 
transferee, granted a of the licence to the 

existing licence-hold^- : — 

Held, that under s. 29, sub-s. 4, of the Licensing 
(Consolidation) Act, 1910, quarter sessions had 
power to do so. Paekes v, Dudley JJ. 

Biv. Ct [1913] 1 K. B. 1 ; 82 L. J. (K. B.) 337 ; 

77 J. P. 51 ; 107 L. T. 855 

Offences. 

Closing ho7irs — Guest of lodger — Psing 
liceiued pretyiises for purpose of obtaining liquor 
— Guest unlawfully on licensed premises — 
Licensing (^Consolidatio7i) Act, 1910 (10 Edic. 7 
Sf 1 Geo, 5, c. 24), s. 62, S7ib~s. 1. 

An information was preferred against the 
appellant for having been, on Sunday, Feb. 16, 
1913, unlawfully on licensed premises at a time 
when those premises were required by law to be 
closed. -r 

The appellant resided at Loughbopugh, and 
on Sunday, Feb. 16, he entertained certain 
guests, including his cousin, at his house. The 
appellant’s cousin resided in London and was a 
lodger at the King’s Head Hotel, Loughborough, 
from Feb. 14 to 17, 1913. 

On the evening of Sunday, Feb. 16, the 
appellant and his guests, including his cousin, 
went for a motor drive, and on their return they 
went to the King’s Head Hotel, arriving there 
about 10.40 P.M. That hotel is required by law 
to be closed on Sunday at 10 P.M. 

Before entering the hotel the appellant’s 
cousin, knowing that the hotel was required by 
law to be closed on Sundays at 10 P.M., invited 
the appellant and the others to come with him 
into the hotel to have a drink, as it was a cold 
night and he was loavingHjOugh borough the, next 
morning. The appellants and the others then 
entered the hotel, and the appellant’s cousin 
ordered intoxicating liquors for the party. The 
liquor was supplied by the licensee and was 
charged by him to the appellant’s cousin, who 
subsequently paid for it. 

At 11.30 P.M. two police constables entered 
the hotel and found the appellant and the others 
there, the appellant being at the time drinking 
whisky. 

The justices decided that the appellant had 
entered and was upon the licensed premises at 
the invitation of his cousin for the purpose of 
obtaining intoxicating liquor. They were of 
opinion that the appellant was found unlawfully 
on the said licensed premises at the time in ques- 
tion, and accordingly they* convicted him 

Held on appeal, by way of case stated, that 
the justices were entitled to find as they did. 
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that thjg appellant entered the hoM for the pur- 
pose of obtaining intoxicating liquor. Appeal 
dismissed. Atkins r. Agak - Biv. Ct. [1918] 

W. H. 300 ; [1914] 1 K. B. 26 ; 30 T. I. E. 27 

Permitting drunkenness — Iwo drinks ordered 
— Inquiry by barman — Reasonable step — 
Licensing (^Consolidation') Act, 1910 (10 Edw. 7 
<1* 1 Geo. 5), <?. 24, 75. 

Where a sober person orders on licensed pre- 
mises two drinks at the same time, it is a reason- 
able* step for preventing drunkenness on the 
premise^ within the meaning of s. 75 of the 
Licensing"' (Consolidation) Act, 1910, for the 
barman to ascerfam whetjher the second drink is 
intended for consumption a sober person. 
Eadfoed Williams - - - Biv. Ct. 

30 T. L, E. 108 

PernrdCmg gaming by pers07is resorting to 
gmbliodto^^ — Evidence — Sufficiency — Betting 
Act, 1853 (16 <!• 17 Viet, c. 119), 5. l—Licenshig 
(^Coiisolidation') %ct, 1910 (10 Edw. 7 1 Geo. 5, 

c. 24), s. 7^, sub-s. 2. 

The appellant, a police inspector, preferred 
an information against T. for that he, T., on 
certain specified dates used a certain public- 
house for the purpose of betting with persons 
resorting thereto, and also a further informa- 
tion against G., the licensee of the said public- 
house, for that he, G., suffered the house to be 
used for the purpose of betting with persons 
resorting thereto, contrary to the Betting Act, 
1853, and the Licensing (Consolidation) Act, 
1910. The metropolitan magistrate by whom 
the case was heard found as a fact that T. had 
used the public bar of the public-house for 
the purpose of betting with persons resorting 
thereto on each of the dates alleged, and that 
G. and his servants had ample opportunity of 
seeing and ought to have seen the passing of 
the betting slips and other things being done 
which should have made them aware that 
betting was taking place, but that the prosecu- 
tion had failed to give any evidence that any- 
body about the house had, as a fact, seen 
that betting was actually taking place : — 

Held, that the case must go back to the 
magistrate with a direction to consider 
whether the respondent G. had connived at 
betting being carried ^n. 

Where the facts constitute a prima facie 
case not amounting to positive proof of know- 
ledge, there is evidence upon which a magis- 
trate can find knowledge. Lee v. Taxloe and 
Gi£l - - Biv. Ct. 23 Cox, Cl C. 220; 

107 L. T. 682 ; 77 J. P. 66 ; 29 T. L. E. 52 

Sale of intoxicating liquor otherwise than 
by standard measure — Sale by servant of licensed 
person — Liability'^f servant to penalty — Licens- 
mg (Consolidation) Act, 1910 (10 Edw. 7 9?* 1 
Geo. 5, c. 24), s. 69, sub-s. 2. 

By s. 69, sub-s. 2, of the Licensing (Con- 
solidation) Act, 1910, “ If any person sells ” 
otherwise than by standard measure any intoxi- 
cating liquor not in cask or bottle and in a 
q_uantity not less than half a pint, he is to be 
liable to a penalty * 

Held, that the words “ any person ” are not 
confined to the licence-holder or other person 


LICENSING ACTS f0ffence8)---co?itinued. 
whose property the Jiquor is, but include the^ 
barman or other person who does the physical 
act of transferring the liquor to the purchaser. 
Caldwell i?. Bethell - Biv. Ct. [1913] 1 
K. B. 119 ; 82 I. J. (K. B.) 101 ; 23 C»x, 

C. C. 225 ; 77 J. P. 118 107 L. T. 685 ; 

29 T. L. E. 94 

— Selling without licence. 

See Justices. 

Eevenue. 

— Licensed premises — ^Annual licence value — 

Basis of calculation. 

See Eevenue— -Licensed Premises. 

— Licensed premises — Increase of duty — Lease — 
Sub-lease — Liability of lessor to pay 
proportion of increase — ‘‘Held under a 
lease ” — Licence-holder. 

See Eevenue. 

— Eeversion duty — Determination of lease — 

Total value of land — Licensed premises 
— Value of licence. 

See Eevenue — Eeversion Duty 

Summary Jurisdiction. 

— Fine — Default of sufficient distress — Im- 

prisonment. 

See Justices. 

LIEN — General lien — Carrier. 

See Eailway — C arriage of Goods. 

General lien — Goods in cold store — Pledge of 
bills of lading — Exercise of lien against holder of 
bills of lading. 

A co. imported into England frozen meat 
purchased by them in Australia. For the 
purpose of financing the co. in the business the 
pits, paid the price owing by the co. to the 
persons from whom the co. had bought the meat, 
and reimbursed themselves out of the proceeds^f^ 
of bills of exchange discounted by a bank, which 
bills had been drawn to the bank’s order by the 
pits, and accepted by the co. The bills of 
lading for the meat were deposited with the 
bank as security that the bills of exchange would 
be met. On the arrival of the meat in England 
the co. with the assent of the bank placed the 
meat in the defts.’ cold store to be delivered by 
the defts. to the bank’s order or against bills of 
lading. The defts.’ terms of storage (which were 
the tenns usual in the trade) provided tiiat the 
defts. should have a general lien on the meat for 
all charges accrued and accruing against the 
storer or for any other money due from the 
owners of the goods. The co. having failed to 
meet their acceptances, the pits, paid the bank 
and received the bills of lading from the bank 
and demanded delivery of the meat from the 
defts. The defts. claimed to exercise a lien on 
the meat for charges due to them from the co. 
for the storage of other goods : — 

Held, that, the meat having been, placed in 
the defts.’ ^tore with the Assent of the bank on 
the terms of the defts. having a generaMien, the 
defts. were entitled to enforce the general lien 
against the pits., who had succeeded to the rights 
of the ban]? as regards the meat. 
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LIEN — oontimied, 

r Williams v. Allsup (1331) 10 0. B. (N.S.) 
417, followed and applied. 

JowiTT & Sons -i?. Union Cold STOR4.aE Co. 

Scrutton J. [1913] 3 K. B. 1 ; 18 Com. 

Cas. 185 ; 82 L. J. (K.B.) 890 ; 108 L, T. 

724 ; 29 T. L. R. 447 ; 57 S. J. 560 

— Innkeepei'. 

See Innkeeper. 

— Vendor. 

See Cov:ijNANT. 

LIFE INSTJRAHCE. ^ 

See Insurance — Life. 

LIGHT ANB AIR — Ancient light — Obstruction 
— Height of buildings on servient tenement raised 
in one gjart and lowered in other part — No 
diminution m total amount of light — No damage 
— Negative easement over ichole servient tenement. 

The pit. sought to recover damages for the 
alleged obstruction to his ancient light caused 
by the erection on part of the defts." servient 
tenement of a building having a tower 35 ft. 
high and 10 ft. square in the place of a portion 
of the previous building, which was only 
12 ft. 6 in. high, notwithstanding the fact that by 
the lowering of the remaining buildings on the 
defts.’ servient tenement the total amount of light 
coming to the dominant tenement over the 
servient tenement was in no way diminished : — 
^ Held^ that the defts. were entitled to credit 
for the new or increased light commg over their 
lowered buildings and were not, in the 
circumstances, liable to pay any compensation, 
but that, having once taken credit for the new or 
increased light, they could not subsequently 
deprive the dominant tenement of it by restoring 
the lowered buildings to their former height. 

Selii^ further, that the right to ancient light 
enjoyed by the dominant tenement was a 
negative easement over the servient tenement 
considered as a whole, and, since the decision in 
Colls V, JETome and Colonial Stores [1904] A. C. 
179, the pit. had no property or right in or to 
any particular cones or pencils of rays of light 
coming in any particular direction over any 
particular portion of the servient tenement, and 
that therefore the variation in the heights of the 
buildings on the servient tenement, although 
altering the sky line pver which the ancient 
light used to come, conferred no right of action 
on fhe pit,, provided the interference thereby 
occasioned did not amount to an actionable 
nuisance within the decision in Colls v. Home 
and Colonial Stores. 

Observations of Lord Lindley in Colls v. 
Home and Colonial Stores [1904] A. 0. 179, 210, 
211, and of Lord Atkinson in Jolly v. Kine [1907] 
A. 0. 1, 7, 8, considered. Davis v. Marrablb 
Joyce J. [1913] 2 Ch. 421 ; 82 L. J. (K. B.) 

610 ; i09 L. T. 33 ; [1913] W. N. 208 ; 

29 T. L. R. 617 ; 57 S. J. 702 

Ancient lights — Obstruction — Measure of 
damages — Site value. 

Gripi'ith V . R-rcHAED Clay & Sons, 
Xd. -/p C. A. [1912] 2 Ch. 291 ; a^L. J. (Ch.) 

809 ; 106 L. T. 963 ; [1912] W. N. 140 

LIGHT, ELECTRIC. 

See Electric Light. 


LIMITATION — Marriage settlement — Land— 
Limifation to settlor for lif%-. with 
ultimate limitation to his “ heir-at- 
law^ ” — Construction. 

See Settlement. 

— Period of. 

See Limitations, Statutes op. 

— ^_Sefctlemeut — Omission of words of limitation — ■ 
Equitable estate in freehold and copy- 
hold property — Estate for life of 
trustee. 

See Settlement. 

LIMITATION OS' LIA2JLITY— 

gehce of— ^irlfitation of pilot’s liability 
— Power to apportion among claimants. 
See Shipping— P ilot. 

LIMITATIONS OF ACTIONS ANB COSTS ACT, 
1842. 

See County Court— C osts. 

LIMITATIONS, STATUTES OF? 

Achnowledgment, col. 353. 

Actum — Commencement col. 353. 
Administration. See below, Bevastavit. 

Alternative Remedies. See below. 

Special Periods of Limitation. 

Aiinuitip col. 354. 

Arrears of Maintenance^ col. 354. 
Charge^ col. 355. 

Crown Debt., col. 355. 

Cumulative Remedies. See below, 

Special Periods of Limitation. 

Devastavit, col. 355. 

Estoppel^ col. 356. 

Executor. See above, Bevastavit. 

Infant. See below, Real Property 
Limitation Acts. 

Limitation Act, 1623, col. 357. 

Limitations of Actions and Costs Act, 
1842. See County Court. 

Lunatic. See above, Charge. 

Marriage Settle^ient. See Settlement. 
Mortgage, col. 357. 

Public Authorities Protection Act, 1893. 
See below, Special Periods of Limi- 
tation. 

Peal Property Limitation Acts, col. 357. 
Sgyedal Periods of Limitation, col. 361 . 
Tenancy. See above, Real Property 
Limitation Acts. ^ 

Time. See above, Action— Commence- 
ment. 

Trust, col. 303. 

Trustee Act, 1888. See above, Bevas- 
tavit. 

Vendor and Purchase'r. See Vendor 
^ and^Purchas^r, 

Water Pate. See above, Special Periods 
of Limitation. 
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MHITATIOHS, STATUTES OF—co7itmued. 

*• AclsnowledgmeEt.* 

Achiowledgment of debt — Umonditlonal 
promise to pay. 

The action was brought to recover 50Z. for 
money lent by the pit. to the deft, on Oct. 20, 
1905. The writ was issued on Nov. 13, 1912. 
Upon an application by the pit., under Order xiv., 

r. 1, for leave to sign final judgment for the 
amount claimed, the deft, set up the defence of 
the Statute of Limitations, and the pit. in 
answer thereto relied upon a letter written to 
him byajy^ deft. “On Oct. II, 1912, in which the 
following'^j^^ssage 0 CQ^];ed : “I do. not forget, 
old friend, the debt I owe }^u, and which I do 
wish I could wipe out. Why, it must be at least 

^ six years ago since you cabled so promptly the 
help I then needed.” The deft, obtained leave 
to defend, and the action was entered in the list 
for trial under Order xiv., r. 8. 

Held^ that the letter of Oct. 11, 1912, was a 
sufficient acknotvledgment in writing of the debt 
to take tliG'case out of the Statute of Limitations. 

Tanner v. Smart (1827) 6 B. & C. 603, 
distinguished. 

Cooper V. Kendall [1909] 1 K.B. 405, applied. 
Beowx V. Mackenzie - - Lush J. [1913] 

W. N. 76 ; 29 T. L. K. 310 

Action— Commencement. 

Actmi commenced within sim years newt 
after the cause of such actioC^ — Inclusion of day 
on which cause "'of action arises — Expiration of 
six years on Sunday — Issue of iDrit on following 
Monday — Limitation Aot^ 1623 (21 Jac. 1, <?. 16), 

s. 3 — H, /S'. 61, 1883, Order lxIV., r. 3. 

By s. 3 of the Limitation Act, 1623, “All 
actions .... shall be commenced and sued 
within the time and limitation hereafter ex- 
pressed, and not after (that is to say) .... 
within six years next after the cause of such 
actions or suit.” 

The time for payment of a promissory note 
expired on Saturday, Sept. 22, 1906. The 
writ in an action upon the note against the 
makers was issued on Mondav, Sept. 23, 
1912 

Held, that inasmuch as the cause of action 
was complete at the commencement of 
Sept. 23, 1906, that day must be included in 
calculating the six years within which the 
action could be brought under the statute ; 
that therefore the six years expired on Sun- 
day, Sept. 22, 1912, and the writ was issued 
too late. 

By the B. S. C., 1883, Ord. LXiv., r. 3, 
“ Where the time for doing any act or taking 
any proceeding expires on a Sunday, or other 
day on which the offices are closed, and by 
reason thereof such act or proceeding cannot 
be done or taken on that day, such act or 
proceeding shall, so far as regards the time 
of doing or taking the same, be held to be 
duly done or taken if done or taken on the 
day on which the offices shall next be 
open — 

Held, that, although for the purple of 
calculating the time for doilg anything re- 
quired to be done by the B. S. Q., 188^3, if 


LIMITATIOHS, smTUTES OF (Action— Com- 
mencement) — continued. 

the time expires on a Sunday the following 
Monday (if the offices are open) is to count 
as if it were the Sunday, the rule has no effect 
upon the operation of the Limitation Act, 
1623, and did not prevent tiffe issue of the 
writ being out of time. 

The decision upon this point in Morris 
V. Richards (1881) 45 L. T. 210, followed. 
Gelmini Moreiggia - Channel! J. [1913] 

2 K. B. 649 ; 82 L. 5% (K. B.) 949 ; 109 
L. T? 77 ; [1913] W. N. 189 ; 

29 T. L. B. 486 

Administration. 

See below, Devastavit. 

Alternative Bemedies. 

/S^e below, Special Periods of Limitation. 
Annuity. 

Marriage settlement — Construction of — 
Annuity for Wife to arise on certain events during 
the life of the husband and jointure after his 
death — Two sevemable annuities. 

Bj marriage settlement, lands held under 
freehold and chattel leases were conveyed to 
trustees on trust to permit the wife to receive 
and take out of the rents, issues, and profits 
thereof a yearly rent-charge or annuity of lOOL 
sterling, during her life, in case she should 
survive the husband, or in case the husbandn 
should during her life become bankrupt or 
assign, charge, or encumber the said premises, 
or suffer something whereby the said premises 
or some part thereof would through his act or 
default, or by operation or process of law, 
become vested in some other person or persons 
and subject thereto in trust for the husband. 

The husband, without the knowledge of the 
trustees or the wife, deposited the leases by 
way of equitable mortgage, and died more 
than twelve years afterwards. One of the 
leases contained a strict covenant againster^ 
alienation : — 

Held, (a) that the annuity, which arose 
when the husband encumbered the premises by 
depositing these leases with the bank, was 
barred ; (&) that, at the husband’s death, 

the widow became entitled to an annuity “ in 
case she should survive her husband,*’ which 
was in effect an independent annuity ; and 
(c) that no estate passed by the settlement 
in the premises comprised in the lease, which 
contained a covenant against alienation. 
Field v. Geady - - Barton S. (Ir.) [1913] 

1 I, B. 121 

Arrears of Maintenance. 

Lunatic — Whether debt ^ or charge on personal 
estate — Commo7i Law Erocedure Act {Ireland)^ 
1853 (16 17 Viet. c. 113), .9. 20 — Lunatic 

Asyluins {Ireland') Act, 1875 (38 4’ 39 Viet. c. 67), 

.9. 16. 

Arrears of maintenance of a lunatic in an 
asylum are an ordinary debt of the lunatic, .to 
which the Statute of Limitations applies. 

I/i re Grad fs Estate, O'" Grady v. Toeing. 

1 5 Ir. L. T. E. 45, not applied. I7i rcM.V’E'FB.Y, 
Peendeegast V. Muepht, - Barton J. 

* [1913] 1 I. B. 6d4 
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LIMITATIOHS, STATUTES m--^C07itmued. 

• CLariffe. 

Will^Ilcsidiiary devise mid herjuest — Trust 
to j>mj debts out of mixed fund — TeM^ whether' 
hff'^7*od agaimt jje^^sonal but not against 7*eal 
estate — LimitaUon Act, 1623 (21 Jac, 1, <?, 16) — 
Heal Property Lmitatioii Act, 1874 (37 38 

Viet. <?. 67). 

Testator, by his will, devised and be- 
queathed his residuary real and personal estate 
to trustees upoi^ trust for sale and conver- 
sion, and out of the Roneys produced from 
such sale and conversion to pay his funeral 
and testamentary expenses and debts, and to 
hold the residue upon certain trusts. He died 
in Hov., 1907, Shortly after his death the 
deft. CO. made a claim for 902L against his 
estate in respect of a debt which, as the. 
Court held, arose in and subsequently to 1903, 
but took no steps to enforce it. On a summons 
by the trustees to determine the question 
whether the deft. co. were creditors of the 
testator to any and (if so) what amount : — 

Held, that the testator by creating a mixed 
fund and imposing a duty not on the executors 
but on the trustees of paying his debts out 
of that mixed fund had created a charge 
not of a part but of the whole of the debts on 
the real estate, and that it could not be said 
that any part of the debts was attributable 

• to the personal estate. 

Beld, therefore, that no part of the deft, 
co.'s debt was barred by the Statute of Limi- 
tations. 

Query raised by Kay J. in In re Stepheiis 
(1889) 43 Ch. D. 39, 46, answered in the nega- 
tive. In re Eaggi. Brass v. H. Young & 
Co., Ld. - Warrington L [1913] 2 Ch. 206 ; 

82 L. J. (Ch.) 396 ; 108 L. T. 917 ; 

[1913] W. N. 149 

Crown Debt. 

^ Commusioners of Public Worhs — Loan to 
occupier— La7id Law {L'eland) Act, 1881 (44 
45 Viet. c. 49), .J, 31, sub-s, 2 — Landed Property 
Imp^'ovement iilrela7id) Act, 1847 (10 ^*11 Viet, 
e. 32 ) — Servmits of the Crown — Crow7i debt — 
Statike of Limitations. 

A loan made to an occupier ot land by the 
Commrs. of Public Works acting in execution 
of the Land Law (Ireland) Act, 1881, s. 31, 
sub-s. 2, and the provisions of the Landed 
Property Improvement (Ireland) Acts, made 
applicable thereto by Treasury Minute, js not 
a Crown debt, and may be barred by lapse 
of time by the Statute of Limitations. Att.- 
Gbk. V. Howiet * - - O’Connor M.R. (Ir.) 

[1913] 1 1. B. 455 

Cumulative Bemedies. 

See below, Special Periods of Limitation. 

Devastavit. 

Administration — Liability under covenants in 
lease — Mxecutors of lessee's decease^ f^fixecutor — 
JOisbrihuMon among beneficiar ies of lessee's 7'esidue 
more than six years before action — Trustee Act, 
1888 (51 52 Viet. c. 69),^. I, sub-s. 3; 8, 

sub-s. 1, (5). ^ 


LIMITATIONS, STATUTES OP (Devastavit)- 

continued. « ^ 

t' 

Appeal from a decision of Warrington J. 
[1913] 1 Ch. 358. 

The testator, Samuel Blow, was the lessee 
under seven leases from the pits, of certain 
houses for a term ot forty-two years from Mar., 
1885, at rents amounting in all to 2000L per 
annum. Each lease contained a covenant for 
payment of the rent. The testator died on Jan. 8, 
1902, and his will and codicil were proved in 
Feb., 1902, by his executors, Cambden ^nd 
Dawkins. The houses in question were speci- 
fically bequeathed to the testator’s wi|^or life, 
and after hnr death to j^children.'^he residue 
was bequeathed fe) his wife and children in 
certain shares. 

In 1902 the executors distributed the estate 
amongst the beneficiaries, taking from them an 
indemnity in respect of the covenants and 
liabilities under the leases. At that date and 
until 1908 the rack rents of the property were 
more than sufficient to provide for the rent due 
to the pits. r 

Dawkins died in 1906, and his executors 
were Mrs. Dawkins, A. A. Whitehead, and W. S. 
Lane. 

The rents under the leases having fallen in 
arrears, the pits., in 1911, commenced this 
action against Cambden and the beneficiaries for 
administration of the estate of the testator, and 
asking that “ so far as might be necessary to 
satisfy all claims of the pits., the deft., 
Cambden might be declared and made liable 
for having distributed among the other defts. 
portions of the testator’s estate, and that 
he might be required to enforce his rights of 
indemnity against them, and they might be 
ordered to refund the amounts received by them,” 
and for incidental relief. 

In 1912 the writ was amended by adding the 
executors of Dawkins as co-clefts., and asking 
relief against his estate. 

At the trial Warrington J. granted a decree 
under which the estate of Dawkins would be 
made liable for money paid over by Cambden 
and Dawkins in 1902 to the beneficiaries, being 
of opinion that s. 8 of the Trustee Act, 1888, 
afforded Dawkins’ executors no defence to the 
action. From this decision Dawkins’ executors 
appealed. c 

The C. A. were of opinion that the appellants 
were entitled to the benefit of siib-s. 1 (b) of s. 8 
of the Trustee Act, 1888, and allowed the appeal. 
In re Blow. Governors op St. BARTHOjiO- 
MEW’s Hospital v. Cambden. - C. A. 

[1913] W. N. 387 ; 30 T. L. B. 117 ; 

58 S. J, 136 

Estoppel.^ 

Imalid exercise of power to appoint by will — 
Bnt7*y of tenant for life under the mill — Acquisi- 
tmi by, of statutory title — Position of remwinder- 
ma7i. 

Where a person enters as tenant for life 
under a will, which purports to be an exer- 
cise of a power to appoint lands, whether 
rightfully as ^ proper ^^^ppointee, or wrong- 
fully under a^void appointment, he is not 
estopped from saying as against the remain- 
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LIMITATIONS, STATUTES OE (Estoppel) — 

continued. * 

derman that the devise over to him is void as 
being an invalid exercise of the power. 

Paine v. Joms^ L. R. 18 Eq. 320, In re 
Striyigers Estate (1877) 6 Ch. D. 1, and In re 
Anderson [1905] 2 Ch. 70, considered and 
applied. Board v. Board (1873) L. R. 9 Q. B. 
48, Qxidi' Dalton v. Fitzgerald [1897] 2 Ch. 86, 
distingnished. In re Tennen.t’s Estate 

Wylie J. (Ir.) [1913] 1 1. R. 280 

Executor. 

^‘'^S^^^bove, Bevastavit. 

Infant. ^ 

See belo\\% Real Property Limitation 
Acts. 

Limitation Act, 1623. 

See above, Acknowledgment ; Action — 
Comiiencenient ; Charge. 

Limitations of Actions and Costs Act, 1842. 

See County Couet— C osts. 

Lunatic. 

— Maintenance, arrears of. 

See above, Arrears of Maintenance and 
Charge. 

Marriage Settlement. 

— After-acquired property, Covenant to settle 

— Lapse of time. 

See Settlement— Covenant to Settle. 
Mortgage. 

See above, Charge, and below, Real 
Property Limitation Acts. 

Public Authorities Protection Act, 1893. 

See below, Special Periods of Limita- 
tion. 

Real Property Limitation Acts, 1833 and 1874. 

Charge.^ col. 357. 

Infant, col. 358. 

Mortgage, col. 358. 

Power of A^}pointment, col* 359, 

Reversion, Severance of. See below, 
Tenancy, 

Tenancy, col. 360. 

Charge. 

EguitaMe charge on lands appoiMed in certain 
hares — One share ^mur chased hy the tena/td for 
ife of the lands, and portion thereof assigned 
ver hy him — Interest paid on the other shares 
'roni death of the Unant for life and also on the 
mtion of the shai'e so assigned over, hut not on 
he remaining portion thereof— Claim to the latter 
arred—Real Property Limitation Act, 1874 
57 4' 38 Viet. c. 57), s. 8. 

Certain shares in an equitable charge of 
0,OOOL were appointed, pursuit to a power 
onts?.ined in inarria-ge articles, to the 


LIMITATIONS, STATUTES OP (Real Property 

Limitation Acts, 1833 and 1874) — continued. 
daughters of the marriage, and were by them 
assigned to the trustees of their respective 
settlements. 8000L, the share appointed to 
one of the daughters, was afterwards paid.(«ff 
by J. P., the father, who wife at the time 
tenant for life of the lands subject to the 
charge, and was assigned to him for his own 
benefit. Subsequently J. P* assigned 3001L, 
portion of this sum of 8000^., to the trustees' 
of the settlement of another t>f the daughters. 

On his death in 1877 the entire charge became 
raisable. Since that time interest had been 
regularly paid on the other appointed shares 
and also on the 3001 L, but no payment on 
foot of principal or interest had been made 
since that time or acknowledgment given in, 
respect of the 4999L the balance of the said 
sum of 8000L : — 

Held, that the claim to the 4999L wasi 
barred. 

Young v. Lord Waterparh, 8 L. J. Oh. 

214, distinguished. In re Powee’s Estate 

Wylie J. (Ir.) [1913] 1 1.R. 580 

Irifant. 

Adverse posses.slon — Mother entering as bailiff 
— Purchaser icith notice of infanfs idghts — 
Deinand of possession hy infant on attaining age 
— Notice — Real Property Limitation Act, 1874 
(37 4' 38 Viet. 0. 57), 3. 

A person entering upon an infant’s estate 
with notice of the infant’s rights becomes his 
bailiff. 

Quinton v. Frith, I. R. 2 Eq. 396, fol- 
lowed. 

A person who by so entering into posses- 
sion of an infant’s estate makes himself a 
bailiff of that estate continues to be such 
bailiff, notwithstanding the infant’s coming of 
age, until the relationship is dissolved by some 
other circumstance or combination of circum- _ 
stances. 

A demand of possession by the infant will 
be such a circumstance, but if made within 
six years before action brought, it affords no 
defence under s. 3 of the Real Property 
Limitation Act, 1874. McMahon v. Hast- 
ings - O’Connor M.R. (Ir.) [1913] 1 1. R. 395 

Mortgage. 

Mortgagor and mortgagee — Claim for account 
and recovery of rents hy second mortgagee against 
hrst mortgagee. 

The second mortgagee of lands claimed an 
account against the fet mortgagee of all rents 
and profits of the lands received by the first 
mortgagee after the first mortgagee had been 
satisfied, and repayment by the first mort- 
gagee of any surplus of rents in his hands, and 
a reconveyance of the lands. The first mort- 
gagee, who had ceased to be in possession 
of the lands and in receipt of the rents and 
profits thereof for more than six years pre- 
vious to action brought, pleaded s. 20 of the 
Common Law Procedure Act, 1853 (W & 17 
Viet. c. 113), as a bar to the action : — 

Held, that the action, being one for re- 
demption amd other appropriate remedies, was 
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LIMITATIONS, STATTJTEl^OF (Real Property 
Iiimitation Acts, 1833 and 1874) — continued. 
not barred by the section pleaded. The Ocean' 
Accident and Gdabantee Corpobation, Ld. 
AND Hewitt < 0 . Collum and Aecpidall 
•V, ^ Ross 3. (Ir.) [1913] 1 1. R. 328 

Power of Appoititmenf. 

Will — Inmlid cs'emitlon — Poioer to "be exer^ 
eised by ante-mqdial settleme^it loitJb consent of 
timstees of will — Post-nuptial settlement executed 
loWmct such consent and in iynorance of poioer — 
Possession under inralM settlement — Title under 
iDill barred — Pstate tail — Real Property Limi- 
tation Act. 1833 (3 4’ 4 Will, 4, c. 27), 5 ^. 21, 
34 — Ileal Property Limitation Act^f 1874 (37 4’ 38 
Viet. e. 57), 1. 

By a post-nuptial settlement made in the 
year 1877 between 0., the wife, W., the hus- 
band, and the trustees of their ante-nuptial 
settlement, reciting that C. and her husband 
in her right had become entitled to the abso- 
lute interest in certain lands known as the 
W. S. Estate, a life estate in these lands was 
limited to W., if he survived C., with succes- 
sive life estates to the three children of the 
marriage, with remainders to their children 
in tail. All the piar'ties at the time erroneously 
believed that the estate had vested in C. for 
an absolute estate in fee-simple, as heiress-at- 
law of her grand-uncle. In fact, however, C.'s 
father, J., had survived this grand-uncle, and 
was his heir-at-law, and as such the lands had 
vested in him for an estate in fee-simple in 
remainder, subject to certain prior estates 
which subsequently determined. J. had died 
before O.’s marriage, having made a will by 
which he devised all his real estate to C. for 
life, with remainder to her first and other sons 
in tail male, and he empowered the trustees 
for the time being of his will, with the consent 
of C., to convey the lands by a settlement to 
be made on the occasion of her marriage to 
C. and her husband for their joint lives and 
the life of the survivor. The will contained 
provisions altering the limitations in favour 
of O.'s sons in case of her marriage with a 
husband entitled to real estate of certain 
value. The trustees of this will were not 
parties to the settlement of -1877. 

0. died in 1882, and W. thereupon entered 
into possession of the W. S. Estate, and con- 
tinued in possession until his death in 1905. 
The eldest son of the marriage had died in 
1900, and on the dea& of W., the second son, 
B. (who was entitled to a life estate under the 
settlement, and to an estate tail, if not barred 
by the Statute of Limitations, under the will), 
entered into possession. R, was entitled to an 
estate tail in certain other lands, and after hie 
father’s death he executed a disentailing deed 
which contained general words barring all his 
estates tail. He died in 1907, having made a 
will devising all his lands to his wife, through 
'whom the pits, claimed as assignees in her 
bankruptcy. On the death of the deft., 
the thi!?d child of the marriage of W. and 0., 
went into possession of the W. S. Estate, she 
being entitled under the settlement to the next 
life estate'. Until shortly before ^he bringing 


LIMITATIONS, STATUTES OF (Real Property 
Limitation Acts, 1833 and U7^)~-ao/{ti^imed. 
of the present action all parties believed that 
the settlement of 1877 was a valid settlement. 
The action sought a declaration that the pits, 
were entitled to the W. S. Estate in fee- 
simple, and an order that the deft, should 
deliver up possession to them, the pits, claim- 
ing under the will of J., and through B. : — 

Held, that the settlement of 1877 was not 
a good execution of the power given by J.’s 
will, inasmuch as it was not executed on^the 
occasion of O.’s marriage, and the trustees of 
that will were not parties to itL-r-^at the 
possession, of W. waei^feerefore \t^o^ngful, and 
that although hawng entered under the settle- 
ment he would have been estopped from 
repudiating any of the limitations created by 
it, his possession operated under the Statute 
of Limitations to extinguish the title of his, 
eldest son to the estate tail given by J.’si will, 
and consequently also the title of E. to the 
subsequent estate tail under that will, and that 
the pits, had no right to possessiois^. Ebazer 
and Anothee V . Bivebsdale and Another 

Ross J. (Ir.) [1913] 1 1. R. 639 

Peal estate — Trust for sale — Proceeds of sale 
— Layid"' — Real Property Limitation Act. 1833 
(3 4* 4 Will. 4, u. 27), 1, U— Ileal Property 

Limitation, Act. 1874 (37 f 38 Viet. c. 57), s. 8. 

A mortgagor’s interest in the proceeds of 
sale of land held on trust for sale is an interest 
in “ land ” as defined by t^e Beal Property 
Limitation Act, 1833, s. 1, and therefore, 
under s. 34 of the same Act and s. 8 of the 
Real Property Limitation Act, 1874, after the 
lapse of twelve years, in the absence of any 
payment or acknowledgment, the title of the 
mortgagee is extinguished. 

In re Eaxledine's Trusts [1908] 1 Oh. 34, 
and Kirhland v. Peatfleld [1903] 1 K. B. 766, 
followed. In re Fox. Brooks 'o. Marston 
Warrington 3. [1913] 2 Ch. 75 ; 82 L. 3. 
(Ch.) 393 ; 108 L.T. 948 ; [1913] W. N. 180 
See above, Charge. 

Pei'ersion. Severance of 
See below, Tenancy. 

Tenancy. 

Landlord and tenant^ — Agreement for lease — 
Holding over — Tenant to pay rent and tithes — 
AT; rent paid — Tithes paid — Ecidenee — Tenancy 
from year to year — Action for possession — Tithe 
Act. 1891 (54' Viet. c. 8), s. l--Real Property 
Limitation Act. 1833 (3 4' 4 Will. 4, 6*. 27), ss. 7. 
8— Peal Property Lmitatlon Act. 1874 (87 4‘ 38 
Viet. e. 57), s. 2. 

By an agreement dated in 1891, B. agreed to 
let and B. agreed to take^a farm which was 
subject to tithe rent-charge for a term which 
expired on Oct. 11, 1898, at a rent of 150L per 
annum, and in addition to pay any amount 
assessed or charged by way of tithe rent-charge. 
B. entered into possession and so remained until 
the issue of a writ on June 9, 1911, in an action 
by the owners claiming possession of the farm, 
ha/ing throughout the ^yhole period repaid to 
D.’s agent t® amounts paid by him for tithe 
rent-charge, but never having paid anything in 



(. 361 ) 


BIOEST OF CASES. 


IIMITATIONS, STATUTES OF (Beal Property 

EiiHfifcatioii Acts, 1833 and 1^^4^~continued. 
respect of the 150^. rent. B. pleaded his posses- 
sion, and argued that, since by the Tithe Act, 
1891, his agreement as tenant to pay the tithe 
rent-charge was void, no inference adverse to his 
title could be drawn from the fact of such pay- 
ments having been made by him : — 

Ifeld that, even assuming that the tenant’s 
obligation to pay tithe rent-charge was void, 
regard must be had to the continuance of' the 
practice obtaining during the term of repaying 
the tit^^ent-charge to the landlord’s agent, and 
B. was iiT?^aymg them as owner of R. Farm, 
but under the prevt^ arrangement. The 
proper inference, therefore,® to b^e drawn was 
that there was a new agreement in 1899 creating 
the relation^jhip of landlord and tenant between 
the parties under a tenancy from year to year, 
and, the plt.’s title not being barred, they 
were entitled to a declaration of their title and 
an order for po^ession. Neall v. Beadle 

Eve J. 107 L. T. 646 ; 57 S. J. 77 

H 

Mines and minerals — Title — Lease — Conrey- 
ance of reversion — Severance — Rent — Apportion- 
ment — Real Property Limitation Act, 1833 (3 4* 
4 Will. 4, 27), 9. 

Appeal by the deft, from a decision of Eve J. 
[1913] W. K. 43. 

The C. A. dismissed the appeal. Mitchell 

r. Mosley - - C. A. [1913] W. N. 296 ; 

30 T. I. B. 29 ; 58 S. J. 118 

SpecialTPeriods of Limitation. 

Justices. See Justices. 

Private Street Works, col. 361. 

PuUic Authorities Protection Act, 1893, 
col. 362. 

Water Rate, qol. 362. 

Justices. 

See Justices. 

Private Street Woi'hs. 

Street — Private street works — Recovery of 
expenses — Summary proceedings — Proceedings in 
Court of competent jurisdietmi — Limitation of 
time for summary proceedmgs — Application to 
other remedy — Cumulative remedies — Demand of 
expenses — Disputed appo7dionment — Bolton Cor- 
poration Act, 1872 (3^ 4* 36 Viet. c. Ixxviii^, 

s. 11 — Bolton Improvement Act, 1877 (40 ^ 

Viet. 0 . elxxxviil.f s. 113 — Puhlic Health Act, 
1875 (38 4’ 39 Viet a. 55), 150. 

nOn Dec. 13, 1905, the pits, served on the 
deft., the owner of property in a street in 
the borough, notice of the sum charged to 
him under an apportionment of the expenses 
of private street works which they had carried 
out in the street'^mder the provisions of the 
Public Health Act, 1876. The deft, contended 
that he was entitled to an allowance in respect 
of a sewer which he had made ; and the pits, 
ultimately made him some allowance in respect 
of this. On June- 27, 1906, they made a 
demand on him for the balance. Under a 
local Act of Parliament private improv^ent 
expenses under the -public H^Uh Acts were 
recoverable by the pltis. eittfer as a debt 
from the owner in any Court of competent 
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lIMITATIOKrs, SlillTTES OE (Special Periods 

of Limitation) — coi^tinued. ^ 

jurisdiction or by distress and sale after sum- 
moning the owner, and the expenses were 
further made a charge on the property, and 
the pits, were empowered to enter into rec€l5t 
of the rents and profits on default of payment. 
By another local Act summary proceedings 
for the recovery of moneys payable under the 
I former Act might be commenced at any time 
I within twelve calendar months of demand. In 
j Aug., 1911, the pits, took slimmary proceed- 
ings against the deft. recover the amount, 
but the proceedings were dismissed as not hav- 
ing been brought within twelve months of 
demand. On Mar. 12, 1912, the pits, com- 
menced an action against the deft, in a Court of 
competent jurisdiction to recover the amount: — ■ 

Held, that the pits.’ remedies were cumu- 
lative, and that the twelve months’ limitation 
did not apply to the action. 

Blackburn Corporation v. Sanderson [1902] 

1 K. B. 794, foUowed. 

Held, also, that the claim was not barred 
by the Statute of Limitations, and that there 
had been no dispute as to the apportion- 
ment within s. 150 of the Public Health Act, 
1875. Mayor, &c. of Bolton v. Scott 

C. A. 11 L. G. R. 352 ; 108 L. T. 406 ; 77 J. P. 193 

Public Authorities Protection Act, 1893. 

Action by workman for return of moneys de- 
ducted from wages for superannuation fund under 
local Act for recovery of contributions paid — 
Public Authorities Protection Act, 1893 (56 4* 57 
Viet. c. 61), s. 1 — Stepney Borough Council 
{Superannuation') Act, 1905 (5 Edw.'l, c. xcvii.) 
ss. 6, 19. 

Bennett v. Stepney B. C. - Div. Ct. 

10 L. G. B. 954; 76 J. P. 473 

Claim to land. 

Whether the Public Authorities Protection 
Act, 1893 (56 & 57 Viet. c. 61), applies to a caseir^- 
where a claim to land is in question, qtKere. 
Cross Rix Div. Ct. 11 L. G. B. 161 ; 77 J P. 

84 ; 29 T. L. B. 86 

Water Rate. 

Alternative remedy — Court of summary 
jurisdiction — Court of competent jurisdiction — 
Period of limitation — Lex fori — Railways 
Clauses Consolidation Act, 1845 (8 4^ 9 Viet, 
c. 20), s. 145 — Waterworks Clauses Act, 1847 
(10 4’ 11 Viet, c, 17), S.S. 74, 85 — Summary 
Jurisdiction Act, 1848 (11 4* 12 Viet. c. 43), ^.11 
-- Waterworks Glauses Act, 1863 (26 4* 27 
Viet. c. 93), s. 21 — Metropolitan Water Board 
{Charges) Act, 1907 (7 Bdw. 7, c. clxxi.), ss. 3, 33. 

By the joint operation of the Waterworks 
Clauses Act, 1847, ss. 74 and 85, the Railways 
Clauses Consolidation Act, 1845, s. 145, and 
the Summary Jurisdiction Act, 1848, s. 11, if 
any person liable to pay water rate neglect 
to pay the same, the undertakers may recover 
the rate if less than 207, by summary pro- 
ceeding before two justices within six calendar 
months from the time when the iffatter of 
complaint arose. 

By the Waterworks Clauses Act, 1863, 
s. 21, if Iny person neglects to pay to the 
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LIMITATIONS, STATUTES W (Special Periods 

^ of Limitation) — continue^- 
iindextxikers any rate due to them, they may 
recover the same in any Court of competent 
jMsdiction, and this remedy is to be in addi- 
to their oJ;her remedies for the recovery 
thereof. 

Water rates to an amount less than 201. 
became due and payable to undertakers whose 
special Act incorporated the Waterworks 
Clauses Acts, 1847 and 1863. More than six 
months after the •date when the rates accrued 
due the undertakers brbught an action in the 
county court, as being a Court of competent 
► jurisdiction, to recover them : — 

Eeldf that the remedy in the Court of 
competent jurisdiction was not subject to the 
six months’ limitation to which summary pro- 
ceedings before justices would have been sub- 
ject. 

Tottenham Zocal Board v. Bowell (1876) 
1 Bx. D. 614, distinguished. 

Blaehhum Corporation v. Sanderson [19021 
1 K. B. 794, followed. 

Decision of the Div. Ct. [1913] 1 K. B. 
134, affirmed. Metbopolitan Watee Boaed v. 
Bukn C. a. [1913] 3 K. B. 181 ; 82 L. J. (K. B.) 

1024 ; 11 L. G. R, 891 ; 109 L. T. 132 ; 77 
J. P. 353 ; 29 T. L. R. 588 

^ Tenancy. 

See above, Real Property Limitation 
Acts. 

Time. 

See above, Action— Commencement. 

Trust, 

Tkpress trust — Shipping agent — Sale of cargo 
and payment of claims — Balance in hands of 
agent: 

In 1883 a vessel called the International 
-%--wprWas wrecked off the coast of Kent. The Vessel 
and cargo were subsequently salVed, and the 
pit., who was an average adjuster carrying 
on business in Paris and who was acting on 
behalf of foreign insurers of the cargo, in- 
structed the deft., who was a shipping agent 
at Ramsgate, to sell the cargo and out of 
the proceeds of the sale to pay all claims and 
expenses in connection with the cargo. The 
deft, accordingly sold the cargo, and after 
paying all claims and expenses there remained 
in his hands a sum of 96^. This sum was 
not paid over to the pit., nor did the pit, 
know that there was any money in the deft.’s 
hands representing the balance of the pro- 
ceeds of the sale. In the deft/s balance- 
sheets for the years 1884 to 1888 inclusive 
this sum appeared as a debt due from; him, 
the entry being “ International^ 001. f but the 
name of the creditor was not stated. In 1889 
this sum was carried to profit and loss account, 
and it did not appear again in the balance- 
sKeets. In 1912 the pit., having discovered 
the fact that the def6. had receive^3^ this sum, 
brought action to recover it, to which the 
deft, pleaded that the claim was barred by 
the Statute of Limitations. The pit., in 
answer to the plea of the statute, '^contended 


LIMITATIONS, STATUTES OP (Trust)-c(>«^t2. 

that the deft.* had made himself an Express 
trustee of this sum, and that therefore the 
statute did not apply : — 

Eeldj that the transaction which the deft, 
was employed by the pit. to carry out was an 
ordinary commercial transaction in the way 
of the deft.’s business as a shipping agent, 
that the deft, was not bound to keep ‘ the 
moneys coming to his hands in the course of 
carrying out that transaction separate from 
his other moneys, and that therefore he was 
not in the position of an express tr^tee of 
the sum of 001. for the pit., and>^;S^tatute 
of Limitations was gf^ood defence to the 
claim. Heney ^.•'Hammond 
Div. Ct. [1913] 2 K. B. 515 ; 82 L. J. (K. B.) 
575; 108 L. T. 729; [1913] W. N. 85; 29 
T. L. R. 340 ; 57 S. J. 358 

Trustee Act, 1888. 

See above, Devastavit, r- 

Vendor and Purchaser. 

— Omission to prevent acquisition of title under 

Statute of Limitations — Liability of 
vendor — Measure of damages. 

See Vendoe AND Puechasee. 

Water Rate. 

— Period of limitation — Alternative remedy. 

See above, Special Periods of Limitation. 

LINK LINE — Railway — Rating — Rateable 
value. 

See Rates— Rateable Value. 

LIQUIDATED DAMAGES— Building contract— 
Construction. 

See Scottish Law. 

LIVERPOOL — Rating — Land used as a railway — 
Liverpool Corporation. 

See Rates. 

LIVERPOOL CORPORATION ACT, 1893, s. 36. 

See Rates. 

LLOYD’S POLICY — Collision clause of — Con- 
struction of clause — “ Collision .... 
with ship or vessel” — Collision with 
nets of fishing vessel. 

See Insurance (Marine). 

LOAN — Local government — Burgh — Issue of 
redeemable stock by municipal corpora- 
tion — “ Redeemable.” 

See Scottish Law. 

LOCAL AUTHORITY. 

See Local Coverni^ent. 

LOCAL GOVERNMENT. 

Elections — Local Election {Alterations o) 
Dates') Order ^ 1913. 11 L. G. R. Orders, 1. 

BwUding^ col. 365. 

Bydaws^'Cal, 367. 

Compensation^ ool^ 367. 

Contrabt. See below, Urban District 
Council. 
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L OOAL GOVEBHMENT — coMinued. 
ft County Boimigh^ coh 36S. 

Comity Council^ col. 369. 

Brainaye^ eol, 370. 

Houaing^ Town Planning^ 4’^*? 
below, Local Government Board. 

Loan. See Scottish Law. 

Local Government Boards col. 371. 

Lunatic. See Lunacy, 

Xuimnce. See Nuisance, and above, 
«^::^^rainage. 

O^ffensive Tradl^ col. 372. 

Parish Co^meil, coV 373. 

private Street Worhs. See below, 
Streets. 

Quarter Sessions. See above, County 
Borougb and Justices. 

Bating. See Bates. 

ftural District Council^ col. 374. 

Sewage Paivn. See above. Drainage. 

Sewer. See above, Drainage. 

Streets., col. 375. 

Brian District Council^ col. 377. 

Building. 

Addition to house or huiUlvng — Streets — 
Buildings — Projection leyond front main loall of 
house — Wooden and glazed forch not physically 
attached to pilasters of front door — Pullio Health 
(Buildings in Streets') Act, 1888 (51 52 Viet, 

c. 52), 5. 3. 

The respondent was the owner and occu- 
pier of a house in a terrace with a small 
garden between the house and the carriage- 
way. The front door was approached by a 
pathway and a flight of stone steps. He had 
erected in front of the door and upon the 
steps a porch of wood and glass, roofed with 
felting, and containing a seat. The porch 
from back to front was 4 ft. 8| in. deep, 
7 ft. 5 in. high at the eaves, 10 ft. 1 in. high 
at the ridge of the roof, and 8 ft. 6 in. wide. 
The back of the porc|i was immediately ad- 
jacent to the pilasters of the front door, and 
projected 6 ft. 6 in. beyond the front main 
wall of the houses on either side. The porch 
was not attached in any way to the house and 
stood on wheels, three on each side. It was 
possible to move the porch a few inches from 
the pilasters of the doorway, but an iron rail- 
ing prevented it from being moved further. 

Justices dismi^ed proceedings against the 
respondent under s. 3 of the Public Health 
(Buildings in Streets) Act, 1888, finding that 
the porch was not attached to the house and 
did not constitute an “ addition to a house ox 
building ’'within the section : — 

Held, that the justices having found these 
facts, their decision should not be disturbed. 

SUNDEELAND COEPOEATION V. CHAELTON ft 

ft Div. Ct.^iLl L. G. R. 484 

By dates — Kew luildings — Vans converted 
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into dwelling-house -f Public Health Act, 187$ 
(38 4* 39 Viet. 0. 55), 5. 159. 

In 1909 and onwards the appellant had 
occupied and used, as a dwelling-house, two 
vans, one as a living and the other as a sl€$- 
ing room. These vans had been drawn on to 
and stood on his own land. In 1912 he built 
a dwarf wall about twelve inches high. He 
then placed the vans side by side so that one 
of them rested partly on the wall. He cut out 
the side of one of the vans'^to let in a brick 
chimney stack into thtf opening so made : — 

Held^ that this was the conversion into a 
dwelling-house of a building not originally 
constructed for human habitation within e. 169 
of the Public Health Act, 1875, and a contra- 
vention of by-laws of the usual type, re- 
quiring the delivery of plans to the local 
authority and the authority’s certificate of fit- 
ness for habitation ; and that the appellant 
had been rightly convicted of such contra- 
vention. 

Hanrahan v. Leigh-on-Sea V. D. C. [1909] 

2 K. B. 267, followed. 'James v. Tudoe 

Div. Ct. 11 L. G. B. 452 

Streets — Building in street — Old lane — Build- 
ing Ime for whole street — Prescribing — Bebuild- 
ing — Notice — Compensation — Payment or tender 
— Befusal to set bach — Mandatory injunction to 
pull down — ijocal government — Public Health 
Act, 1875 (38 4' 39 Viet. c. 55), 155. 

Action based on s. 155 of the Public Health 
Act, 1875, for an injunction to compel the deft, 
to remove a building completed before writ 
issued. 

The deft, owned a house in a street and, 
being desirous of pulling it down and rebuilding 
it on the same site, duly deposited plans with the 
local authority. The latter thereupon adopted a 
plan shewing a building line for the whole of 
the street, which cut a considerable slice off the 
site of the deft.’s house. This plan did not refei^ 
expressly to the house. The authority further 
resolved that his deposited plan “ be not 
approved,” and wrote to him to that effect. 
Correspondence ensued : the deft, insisted on 
rebuilding on the site of the old house and com- 
pleted the new building. The authority did not 
give notice under which section of the Act they 
were proceeding or make any tender of compen- 
sation ; but they commenced this action for a 
mandatory injunction to compel the deft, to pull 
down so much of the structure as was in advance 
of the building line. By their statement of 
claim they alleged that' they had at all times 
been and now were ready to pay compensa- 
tion : — 

Held, reversing the decision of Joyce J. 
([1913] W. N. 3), that a building line had 
been duly prescribed and that the fact that 
it purported to refer to the whole of the 
street in general terms was immaterial ; that 
it was not necessary to give notice, and 
that in fact the deft.’s advisers knew, under 
which sect^ the proceecfings were taken; that 
tender of compensation was not a (?5ndition 
precedent to enforcing compliance with the 
building line, and, if it was, the deft, by his 
hostile attifhde had waived the objection ; that 
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LOCAL GOVEEMMENT (Buiifling) — eontinued, I 
Ulie dispute was trivial, buj, the deft, had chal- 
lenged the local authority and could not be 
allowed to avoid compliance with the building 
line ; and that a mandatory injunction must be 
grated. Att.-Gen. I^ARISE 

C. A. [19131 2 Ch. 444 ; 82 L. J. (Ch.) 562 ; 

11 I. G. E. 1134 ; 109 L. T. 57 ; 

77 J. P. 391 ; [1913] W. K. 195 ; 

29 T. L. E. 608 

See below, Local Government Board. 

« 

By-ltws. 

— British Columbia. 

See Canada, 

— Building. 

See above, Building. 

JIdwk'nuj — Foreshore — Regulation of sellmg 
a?id Itatohlng articles — By-laws restricting selling 
and hawlwig to j^ortlon of shore allotted hy notice 
— Conviction for hreach of 'by-law — Ramsgate 
Corjm^atmi Act^ 1900 (63 64 Viet, e. cloii.f 

s. 33. 

tinder powers conferred by their local Act 
the corporation of E. made a by-law that, 
where any part of the seashore had by notices 
conspicuously affixed been set apaz-t for the 
hawking of specified articles, no person should 
hawk such ai'ticles on any othen part of the 
•seashore. The appellant had been convicted 
by justices of hawking on a prohibited portion 
of the seashore : — 

Held, that as there was no finding in the 
case which enabled the Court to say that the 
portion set apart for hawking was insufficient 
in fact, nor evidence that the corporation had 
improperly made the by-law for their own 
benefit, and nothing on the face of the case 
to shew the by-law was unreasonable, the con- 
viction must be upheld. 

Per Channell J. : By-laws of public bodies 
"delating to seashores to which the public have 
access stand on a different footing to other 
by-laws of such bodies ; and the assigning 
of one part for hawking of specified articles, 
and allowing the erection of stalls (for which 
the holders pay a rent to the local authority) 
for the sale of the same articles on another 
is prima facie within their power, so long as 
the portion set apart for hawking is not so 
wholly insufficient and obviously illusory as 
to be prohibitive. The principle is that local 
authorities are to decide local questions. 
Cassell v. Jones - Div. Ct. 11 L. G. E. 487 ; 

108 L. T. 806 ; 77 J. P. 197 

Taxicabs. 

Dunning v. Mahee - Div Ct. 10 L. G. E. 

466 ; 23 Cox, C. C. 1 ; 106 L. T. 846 : 

76 J. P. 255 

Compensation. 

Damage by exmnse of statutory poicers — 
Construction of sewer in street — Interference 
with access to f remises — Public Health Act. 
1876 (38 Sf 30 Viet. 6*1 65), 6*. 308. .... 

Lin«e Ih Ghri-tghuegh <’oepora.tion 

C, A. [1912] 3 K. B 595 ; 82 L. J, (K. B.) 37 
10 L. G. E. 773 ; 107 L. T. 476 ; 76 J. P. 433 
28 T. L. E. 536 ? 56 S. J. 735 


LOCAL GOVEENMENT — continued. 

f ^ 

Contract. ^ 

— Not under seal. 

See below, Drban District Council. 

County Borough. 

Adjustment of pianeial relations between 
county and county borough — Grant of Court of 
guarter sessions to borough — Redemption of 
liability to contribute share of costs of guarter 
and petty sessions and coroners — Terms on lohkih 
redemption of ImbiUty to tahe place — Local 
Government Act^ 1888 (51 A 52 Viet. s. 32, 
S'ub-s. 3 (h).* ^ 

By s. 31 of the^ocal Government Act, 1888, 
certain large boroughs named in the Third 
Schedule to the Act (of which Middlesbrough 
was one) were to be county boroughs. 

By s. 32, sub-s. 3 (Z>), “ If the borough is not 
at the passing of this Act a quarter sessions 
borough, the borough council sh^dl contribute a 
proper share of the costs of and incidental to 
the quarter sessions and petty sessiofis of the 
county, and of and incidental to the coroners of 
the county or any franchise therein, and if a 
grant of a Court of quarter sessions is hereafter 
made to the borough, the borough shall redeem 
the liability to such contribution, on such terms 
as may be agreed upon, or, in default of agree- 
ment, may be determined by arbitration under 
this Act.” 

Middlesbrough was not at the passing of the 
Act a quarter sessions borough, and under an 
order of commrs. appointed under the Act the 
borough paid to the county of the North 
Riding of Yorkshire the annual sum of 
3372. 6s. lid. in respect of the borough’s share 
of the costs incurred by the county of and 
incidental to quarter sessions, petty sessions, 
and coroners. The share of the costs of quarter 
sessions, petty sessions, and coroners of the 
county attributable to or incurred in respect of 
the borough in fact exceeded in each year the 
sum of 3372. 6s. 11^2. 

In 1910 a grant of a Court of quarter sessions 
was made to the borough. The borough and 
county councils, having failed to agree upon the 
terms on which the liability of the borough to 
make the contribution of the axinual sum of 
3372. 6s. lid. should be «^’edeemcd, appointed an 
arbitrator in accordance with s. 32, siib-s. 3 (&), 
of the Act : — 

Held^ first, that the words “ the borough shall 
redeem the liability to such contribution ” in 
s. 32, sub-s. 3 (2>), did not entitle the county 
council to receive from the borough such a 
capital sum as would produce a perpetual 
, annuity of 3372. 6s. Secondly, that it did 

not result from the terms of section that the 
borough council were entitled to redeem the 
annual payment of 3372. 6.s. 11^2. for a nominal 
sum, but in ascertaining the amount to be paid 
by them for redemption the arbitrator must 
take into consideration all the circumstances of 
the particular case, and that he ought to take 
into- consideration on the one hand the fact that 
the services which were rendered by the county 
I council were rendered at a loss, and on the other 
lhand the fact that, although these services 
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contimied, • 

ceased to be rendered to the borough council, it 
by no means followed that the county council 
would profit to the full extent to which it had 
lost by rendering the services. Yorkshire N. E. 
C. C. V. Middlesbrough C. 0. 

Banhache J. [1013] 1 K. B. 93 ; 83 L. J. (K. B.) 

308 ; 107 L. T. 704 ; 11 L. &. R. 125 j 77 J. P. 81 

Licensing — Com pensatlon a nthority — Ot*eatio7i 
of jionnty horough — Compensation fund — 
Pnoportum payahle to neio Ijorough — Sum 
standbuf'^'-Jb credit of fund — Eastbourne 
Corporatio^Act 1910 Edm. 7 1 Geo. 5, 

6*. cxxiiib)^ s. 46 — Licensing (^Consolidation') Act^ 
1910 (10 Edw. 7 4* 1 Geo. 5, a. 24), 5. 21, sub-s. 2. 

A local Act creating a new county borough 
^ provided that the quarter sessions for the county 
iii which the borough had previously been 
included should pay to the justices for the 
borough a certain proportion of the sum standing 
on a certain day fb the credit of the compensation 
fund undei^the Licensing Act, 1904. 

By s. 21, sub-s. 2, of the Licensing (Consoli- 
dation) Act, 1910, charges imposed for com- 
pensation purposes are to be paid together with 
the duties on the corresponding excise licence, 
but a separate account is to be kept by the 
Commissioners of Customs and Excise of the 
amount produced by those charges in the area of 
any compensation authority, and that amount is 
in each year to be paid over to that authority. 

A certain amocint of delay took place in the 
collection of the compensation levy for the year 
prior to the date prescribed by the local Act as 
the date on which the sum standing to the credit 
of the compensation fund for the county was to 
be ascertained, and a certain portion was not 
collected or paid over by the Commissioners of 
Customs and Excise to the quarter sessions for 
the county until after that date : — 

Held (Avoiy J. dissentiiig), that the words 
of the local Act, “ sum standing to the credit ” of 
the compensation fund, meant the sum which 
ought to stand to the credit of the compensation 
fund on the prescribed day, and that therefore 
in ascertaining the amount standing to the credit 
of the fund on that day it was necessary to 
include compensation charges which ought to 
have been collected and, paid over before that 
day, but which were collected and paid over 
subsequently. Eex Sussex JJ. Ex parte 
Langham - - - Div. Ct, 76 J. P, 476 

County Council. 

Old age pensions — Comm ittee — Appomtme?it — 
— Committee not validly elected — Quo xoarranto 
— Ilegulation emahlj^g appointing council to 
remove member of committee — Validity of— -Old 
Age Pensions Act^ 1 908 (8 Edw. 7, c. 40), s. 8, 
S 2 tb-s. 1 ; s. 10, sib-s. 1 (e) — Old Age Pensions 
Pegulations, 1908, reg. 21 (3) (d) — Schedule to 
Ljooal Government (Applicatio-yi of Enactments) 
Order^ 1898, art. 36(10), vi., viii. 

The term of office of a local pension com- 
mittee appointed under the Old Age Pensions 
Act, 1908, having expired, a r-<^olution was 
passed at a meeting of the county council 
purporting to appoint a new committee which 
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continued. $ • 

included M. as one of the members. The 
summons convening the meeting of the county 
council had not, as required by art. 36 (10) 
the Schedule to the Local Governijient (Appli^- 
tion of Enactments) Order, 1898, specified the 
appointment of such committee as business to 
be transacted at the meeting. An application 
having been made for an information in the 
nature of a quo warranto againgt M. : — ■ 

Held^ that the committee not having been 
validly appointed, there was no existing office, 
and therefore quo warranto did not lie. 

Qucere^ is reg. 21 (3) (d) of the Old 
Age Pensions Eegulations, 1908, enabling the 
appointing council at any time to remove any 
member of the committee, ultra vires? Eex 
(Fitzgerald) v. McDonald - Div. Ct. (Ir.) 

[1913] 3 I. E. 56 

Procedure — Proposal to make road — Necessity 
to include in proposal term for repayment of loan 

— Statxitory ride — Mandatory or directory — 

R ight of ratepayer to restrain council — Joinder of 
Attorney- General — Local Government (Jr elan J) 
Act, 1898 (61 62 Viet. c. 37), Local 

Govenmment (Procedure of Councils) Order, 
1899, art. 13. 

The pit., a farmer and ratepayer in the 
rural district of Enniskillen, sought an in- 
junction to restrain the 0. 0. and the said 
E. D. C. from acting on a resolution approving 
of a proposal of the E. D. 0. to make a new 
road. The proposal formulated by the 
E. D. 0., and approved of by the 0. 0., did 
not embody any decision as to the number of 
years within which the money proposed to be 
borrowed should be paid off, pursuant to 
art. 13 (2) (a) of the Privy Council Order 
of Jan. 30, 1899 : — 

Reid by the C. A. (affirming the decision 
of Boss J. [1913] 1 I. E. 63), that art. 13 
(2)- (a) was valid and consistent with s. 60 
of the Local Government Act, 1898, and that 
the proposal formulated by the E. D. C. was 
accordingly defective and inoperative by 
reason of the aforesaid omission. But held (re- 
versing the decision of Boss J.), that the pit. 
was not legally competent to sustain the action, 
without the joinder of the Att.-Gen., and 
that the action ought to be dismissed. Cherry 
L.J. expressed no opinion on the first point. 
Weir v. Fermanagh C. 0. and Enniskillen 
E. D. C. - C. A. (Ir.) [1913] 1 1. E. 193 

Drainage. 

— Nuisance — Flooding — Sewer — Natural stream 

Insufficient culvert — Eoad and drainage 
authority — Statutory powers and duties 
— Negligence — Damages. 

See Scottish Law— Local Govern- 
ment. 

Sewers — Sewage Farm — Nuisan ce — ischarge* 
of sewage on private land — Smell — Conveyance — 
Consfruotioii^Express or implied g'rant^Agid- 
cultural ditch — Sewer “ made by any person for 
Ids own profit''' — Injunction — Damages — Local 
government — fullic Health -Act, 1^1 o (38 4* 39 
Viet. c. 55), s. 4 ; 13, sub-s. 1 15, 16, 17. 
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LOCAL GOVERNMENT (Dfaiaage) — continued. 

^ An agricultural ditclr made by the land- 
owner for the sole purpose of draining his land 
and fed by surface water alone comes within 
1 of s. 13 of the Public Health Act, 1876, as 
a^wer made a person for his own profit, and 
does not vest in the local authority. 

Syhes v. Sowerby Urban Council [1900] 

1 Q. B. 684, followed. 

By the conTcyance on sale to the defts. of a 
piece of land forming part of the site required by 
them for a pumping gutfall for sewage, there 
was also granted the free right of passage and 
running of water from the piece of land through 
a drain or watercourse drawn on a plan to the 
conve3'’ance, the defts. cleansing, repairing, or 
renewing the same so as not to cause a nuisance. 
The defts. allowed part of the sewage effluent 
from their farm to flow on to the lands of the pit. 
and into the channel or drain in question, and 
justified it by express or implied grant from 
their vendor and also under their statutory 
powers : — 

Held, on the construction of the deed, that 
there was no express or implied grant of the 
right to discharge the effluent on to the pits.’ 
land, and the pits, were entitled to an injunction 
to restrain the defts. from permitting any sewage 
effluent to be discharged into the ditch or sewer, 
but the operation of the injunction would be 
suspended for six months. 

Held^ further, that the pits, were entitled to 
40s. damages in respect of each of the claims as 
to the underground flow of sewage and the 
nuisance caused by smells. Phillimoeb v. 
Watford K. D. C. - Eve J. [1918] 2 Ch.434 ; 

82 L. J. (Ch.) 514 ; 11 L. G. R. 980 ; [1913] 
W. N. 244 ; 77 J. P. 453 ; 57 S. J. 741 
Single ^^nimte dram or sewer ” — Public 
Health (^Ireland) Act, 1878 (41 4' 43 VicL c. 52), 
s. 2 — Public Health Acts Amendment Act, 1890 
(53 # 64 Viet c, 59), s. 19. 

“> A pipe connected with the drains of several 
dwelling-houses, owned by different owners, and 
constructed by the owners of those dwelling- 
houses, on private ground, as and used as a 
common conduit to receive and carry away the 
sewage from those houses brought down by the 
connecting drains, is not a “ sewer ” vested in 
the sanitary authority under s. 2 of the Public 
Health (Ireland) Act, 1878 (41 & 42 Viet. c. 52), 
but it is a ‘‘single private drain ” under s. 19 of 
the Public Health Acts Amendment Act, 1890 
(53 & 54 Viet. c. 59). Holywood U. D. C. 
Maroaeet Grainger - - Div. Ct. (Ir.) 

[1913] 2 I. R. 126 

Housing, Town Planning, &c. Act. 

See below, Local Government Board. 

Loan. 

— Burgh — Issue of redeemable stock by muni- 
cipal corporation — “ Redeemable.” 

See Scottish Law. 

Local Government Boardr 

Housing Acts — Insanitary dwellhig — Closing 
order — Apjteal to Local Government Board — 
Public local inguiry — Report of Inspector — Right 
of appellant to see report and to be heard in 


LOCAL GOVERNMENT (Local Government 
Board) — cofjtinued. ft, 

support of appeal — Housing and Town Planninq 
4^0., Act, 1909 (9 Edw. 7, <?. 44), 17, 39. 

On an appeal by the owner to** the Local 
Government Board, under the Housing’* and 
Town Planning, &c., Act, 1909, against the 
refusal of the local authority to determine a 
closing order, the appellant has a right to be 
heard, and to see the inspector’s report on 
the public local inquiry held by him, and it is 
not competent to the Board to determineHhe 
question before them as to whether or not the 
closing order should be confirm#?'^;^! dis- 
charged solely upon tfeTreport of the inspector 
who held the pulfTic local inquiry provided for 
by s. 39, sub-s. 1 (5), and upon the perusal 
of written statements by the parties : — ’ 

So held, on appeal, Hamilton L.J. dis- 
senting. 

Decision of Div. Ct. [1913] 1 K. B. 463, 
reversed. Rex v. Local Govb*inment Board. 
Em parte Arlidge - C. A. 11 L. G. R. 1186 ; 

[1914] 1 K. B. 160; [1913] W.lSi. 282; 30 
T. L. R. 6 ; 58 S. J. 10 

Lunatic. 

— Detention of alleged lunatic in workhouse — 
Certificate of medical officer — Action for 
false imprisonment against workhouse 
master — Stay of proceedings. 

See Lunacy. 

Nuisance. 

See Nuisance and above, Drainage. 

Offensive Trade. 

Order of local authority declaring trade 
offensive — Business established before Order — 
Public Health Act, 1875 (38 4' 39 Viet c. 55), 
s. 112 — Public Health Acts Amendment Act, 
1907 (7 Edw. 7, c. 63), ^.51. 

By s. 112 of the Public Health Act, 1876, 
“Any person who, after the passing of this 
Act, establishes within the district of an urban 
authority, without their consent in writing, 
any offensive trade ; that is to say, the trade 
of ” (then follow six specified trades) “ or 
any other noxious or offensive trade, busi- 
ness, or manufacture, shall be liable to a 
penalty not exceeding^ SOL in respect of the 
establishment thereof, and any person carry- 
ing on a business so established shall be liable 
to a penalty not exceeding 40^. for every day 
on which the offence is continued.” By s. 61 
of the Public Health Acts Amendment Act, 
1907, “ The words * any other trade, business, 
or manufacture which the local authority 
declare by order confirmed by the Local 
Government Board, and ^^published in such 
manner as the Board direct, to be an offensive 
trade,’ shall be substituted for the words ‘ any 
other noxious or offensive trade, business, or 
manufacture,’ in section 112 of the Public 
Health Act, 1876 ” 

Reid, that it is not an offence to carry 
on a business (not being one of the six offen- 
sive trades specified in the section) which has 
been declare(|; by ordei!" of the local authority 
to be an offensive trade, where the business 
was established before the coming into opera- 
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LOCAL GOVERNMENT (Offensive Trade) — 

continued. I 

tion o£ the order declaring it to be an offen- 
sive trade. Butohees’ Hide, Skin-, and Wool 
C o., Ld. V. Seacome 

Div. Ct. [1913] S K. B. 401 ; 82 L. J. (K. B.) 

726 ; 11 L. G. R. 572 ; 23 Cox, C. C. 400 ; 

108 L. T. 169; [1913] W. N. 109; 29 
T. L. R. 415 ; 77 J. P. 219 

Parish Council. 

. Cliaivnmn — Duration of ofice — New cmmoil 
— Annual meeting — Right of chairman to rote 
at elect'^.^of hh successor — Local Qoxerninent 
Act, 1894 (56 57 Vict~c. 73), 6*. 3. 

By s. 3, sub-s. 1, of the ^iocal Government 
Act, 1894, it is provided that a parish council 
shall consist of a chairman and councillors ; and 
by sub-s. 8 that “ at the annual meeting the 
parish council shall elect, from their own body 
or from other persons qualified to be councillors 
of the parish, a^hairman, who shall .... con- 
tinue in office until his successor is appointed.” 

A pariah council elected a chairman from its 
own body. At the next election of parish 
councillors the chairman was a candidate but 
was not elected. At the annual meeting of the 
new council he presided as chairman. A quali- 
fied person, who was not a councillor, was pro- 
posed for chairman of the new council. The 
chairman voted for him, and, the votes being 
equal, also gave a casting vote in his favour and 
declared him to be the duly elected chairman of 
the new council f — 

I/eld, that the chairman of the old council 
continued in office, and was, therefore, a member 
of the new council, until his successor was 
appointed, and that he was entitled to vote and 
to give a casting vote on the election of the new 
chairman, and that the election of the new 
chairman was valid. Rex r. Jacksoit. Da? 
imrte Pick 

Div. Ct. [1913] 3 K. B. 436 ; 82 L. J. (K. B.) 

1215 ; 11 L. 0. R. 1237 ; 109 L. T. 175 ; 

[1913] W. N. 264 ; 77 J. P. 443 ; 

29 T. L. R. 735 

Purchase of land in name of former clerh to 
gtarish council — Declaration that land held for 
parish council. 

The pit. parish council resolved in June, 
1911, to purchase twe!fve acres of land, partly 
for allotments and partly for a recreation 
ground. According to the pits., the deft, sug- 
gested that a private person could probably 
effect the purchase on better terms than the 
council, and thereupon it was arranged 
that the deft, should attend the sale and pur- 
chase the land at a price not exceeding 800^. 
The deft, purchased the land for 4007. and 
it was conveyed €5 him, but as he refused to 
convey it to the council, the pits, now claimed 
a declaration that he held the land as trustee 
for them ; — ■ 

Held, that the pits, were entitled to the 
declaration asked for, but that the pits, must 
undertake with all convenient speed to get the 
necessary consent to pay the deft. the,‘ipur- 
chase price and exp crises. Longfield Paeish 
Council v. Robson - - Warrington J. 

29 T. L. R. 357 


LOCAL GOVEENmInT— 

Private%treet Works. 

See below, Streets. 

Quarter Sessions. 

See above, County Borbugh and Jus- 
tices. 

Rating. 

— Land used as a railway — Liverpool Corpora- 
tion. ® 

See Rates. 

Rural District Council. 

Documents — Inspection by parochial electors 
— Mandamus — Affidavit stating name of prose- 
cutor — Crown Office Duties, 1906, r. 65 — Local 
Government Act, 1894 (56 57 Viet. c. 73), s. 58. 

Sect. 58, sub-s. 6, of the Local Government 
Act, 1894, enacts that ‘‘every parochial elector 
of a parish in a rural district may, at all reason- 
able times, without payment, inspect and take 
copies of and extracts from all books ” : — 

Held, that when the clerk to a rural district 
council is away from his office, be must leave 
some person in authority who can produce the 
books to electors entitled to inspect them. Rex 
V. Andovee R. D. C. - Div. Ct. 11 L. G. R. 996 ; 

77 J. P. 296 ; 29 T. L. R. 419 

Highway — Parties — Action for declaration ^ 
of public right of way — Defence, admission as 
to part, denial as to part — Action submitted to be 
not maintainable without joining the Attmmey- 
General — Order talien on agreed minutes, defence 
being withdrawn — Attorney- General not a 
necessary party. 

The pit. council asked for a declaration as to 
a public right of way and for consequential 
relief. The deft. , by his defence, admitted the 
claim as to part, but denied it as to another part, 
and submitted that the action was not maintain- 
able, the Att.-Gen. not being a party. Th%p- 
action was subsequently settled, judgment being 
taken on agreed minutes, the defence being 
withdrawn. At the hearing it was submitted on 
behalf of the pits, that the action was rightly 
constituted : — 

Held, that this was so, and that in the circum- 
stances the Att.-Gen. was not a necessary party. 
Newton Abbot R. D. C. v. Wills 

Swinfen Eady J. 77 J. B. 333 

Public right of way — Assertion of right by 
district council — Threat and intent to esvereise 
right by servants or agents — Action by landowmr 
for deelaratio7L and injunction — Heasonable cause 
of action — Local Government Act, 1894 (56 67 

Viet. c. 73), s. 26. 

If a district council, acting under s. 26 
of the Local Government Act, 1894, assert 
that there is a public right of way over the 
plt.^s close and threaten and intend to exer- 
cise it by their servants or agents, an action 
for a declaration and injunction will lie 
against them. « 

Shafto^. Bolckow, Vaughan ^ Co. (1887) 
34 Ch. D. 725, 728, applied. 

Whether the mere assertion that there is a 
public rigl^t of way and the mere provision 
of legal assistance for the defence of private 



( S75 ) THE COMPLETE CUBBENT DIGEST, 1913. ( 376 ) 

lOCAI, GOTEENMEKT (Ewal District Council) (LOCAL GOVEENMENT (Streets)— coretktterf. 


m -^cofitumedu % 

individuals, who prior to the assertion and 
without any reference to the district council 
K<^e exercised the alleged right on their own 
benhlf and be^n sued in trespass accordingly, 
would without more give rise to any cause of 
action against the district council, quaere. 
Thoknhill u. Weeks - - Swinfen Eady J. 

[1313] 1 Ch. 438 ; 82 L. L (Ch ) 299 ; 11 
L. 0. B. 363 ; [1913] W. N, 104 ; 77 J. P. 

e 231 ; 57 S. J. 477 
See Pleading. 

— Eoad, Besolution to make new’ — Loan — State- 

ment of time for repayment. 

See above, County Council. 

Sewage Farm. 

See above, Drainage. 

Sewer. 

See above, Drainage, i 

Streets. 

— Building line. 

See above, Building. 

TjOGoX Government — Feneing meant land ad- 
joining street — Land used to inconvenience or 
annoyance of puhlic — Jurisdiction of council and 
justices under Local Act — Questions of fact — 
^Willesden XlrUn District Council Act, 1903 
(3 Fdw. 7, G. clxit'xi . ), s. 32. 

A local Act provided that “ if any land 
. . • , adjoining any street is allowed to re- 
main unfenced or the fences thereof are 
allowed to be or remain out of repair^ and such 
land is in the opinion of the council, owing to 
the absence or inadequate repair of any such 
fence, a source of danger to passengers, or 
is used for any immoral or indecent purpose, 
or for any purpose causing inconvenience or 
annoyance to the public then .... after . . 

. notice .... to the owner or occupier . . 

. . the council may cause the same to be 
fenced .... and the expenses thereby in- 
curred may be recovered from such owner or 
occupier summarily as a civil debt.” 

An owner of vacant land adjoining a street 
had surrounded it with a post and rail barrier. 
The council gave him notice under the above 
section that the land was not properly fenced 
and owing to the absence of a proper fence was 
used for a purpose causing inconvenience or 
annoyance to the public, and requiring him 
forthwith properly to fence the ground. On 
his non-compliance the council put up an 
“ economic ” fence and summoned the owner 
for the cost of it. 

Before the justices the council were pre- 
pared to call evidence that the land in question 
was causing inconvenience or annoyance to the 
public, but the justices decided not to hear 
such evidence as being outside their juris-' 
diction and made an order for the payment 
of the costs : — ^ 

Held^thB^i the opinion of the council was 
limited to the question of lack of repair of the 
fence ; that on the construction of the section 
it was for the justices and not for^^he council 
to determine whether the land was used for 


any purpose causing inconvenience or Annoy- 
ance to the public, and that being a question 
of fact the case must go back to the justices 
to decide the fact. 

Decision of the Div. Ct., 11 L. G. B. 313, 
reversed. Upjohn v. Willesden U. D. G. 

C. A. 11 L. 0. E. 1216 ; 30 T. L. K. 63 ; 

58 S. J. 81 

— Highway — Dedication — Powder to gas com' 

pany to break up street — Subsoil — 

Ownership. ^ 

See HiGiiWAY—Dedication^^^^^^^ 

— Paignton Improvement Act, 1898 — Urban 

authorit^es^Building owner. 

See Highway— D edication. 

Private street worhs — Provisional a 2 )portum- 
ment— Premises fronting, adjoining, or aluttmg 
on street — Premises outside the district of the 
urban authority — Private Street Worhs Act, 
1892 (55 4’ 56 Viet. c. 57), 6. 

A district council has no power ^nder s. 6 
of the Private Street Works Act, 1892, to 
include in the provisional apportionment of 
the expenses of private street works any pre- 
mises which, though fronting, adjoining, or 
abutting on the street, are not within the 
district of the council. Bishop Auckland U. 
D. 0. V. Alderson - Div. Ct. [1913] 2 K. B. 

324 ; 82 L. J. (K. B.) 737 

Trajfic — liegulations of 'ur])an a'ldhority—- 
Constable stationed at crossings to direct traffic — 
Implied oUigation on part of drivers of vehicles 
to obey signal to stop or come on — Toion Police 
Clauses Act, 1847 (10 4’ H Viet. e. 89), s. 21. 

Under s. 21 of the Town Police Clauses Act, 
1847, by which a penalty is imposed upon 
drivers of vehicles in streets for the breach of 
traffic regulations, the corporation of B. made 
a regulation that constables stationed at cross- 
ings of certain sti'eets should direct drivers 
of vehicular traffic approaching any such 
crossing by word or signal to stop or come 
on ; but the regulation did not go on to 
state that the driver should comply with the 
constable’s dii'ection or signal or that in dis- 
obeying it he should be guilty of an ojffence. 
The driver of a motor cab disregarded the 
direction of a constable to stop at a crossing 
and was convicted by justices for a wilful 
breach of the regulation, and fined : — 

Eeld, that the driver had incurred a 
penalty under s. 21 of the Act, since |)he 
regulation implied an obligation on his part 
to obey the direction or signal of the constable 
which he had wilfully disobeyed, and that the 
conviction must be affirmed. Dudderidge v, 
Bawlings - - Div.'Tt. 11 L. 0. E. 613 ; 

23 Cox, C. C. 366 ; 108 L. T. 802; 77 J. P. 167 

Waterworhs — BreaMng up streets — Laying 
loater 'p^f^ — Subsequent ^subsidence of street'--” 
Cost of reqmir — Compensation for damage — 
Jm’isdiction of justices — Waterworhs Clauses 
Act. 1847 (10 4* 11 Viet. G 17), . 9 .?. 6, 28, 85. 

A^Dpeal from an order of the 0. A. [1912] 
3E:.*B. 493. r 

The respondents, under a special Act 
which incorporated the Lands Clauses Con- 
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LOCAL GOVEKNMENT (Streets) — oo7itinued, 
solidation Act, 184:5, and the^ Waterworks 
Claused Act, 1847, opened and Droke up the 
soil of a public road in the district of the 
Breconshire 0. C. and laid a water pipe 
therein, and the road was restored to its 
original condition. Eight months after the 
completion of the work a portion of the road 
and a bank supporting it slipped, and the 
county council repaired the damage at a cost 
of 87i:. 

The appellant, the surveyor of the county 
council, preferred a complaint against the 
respondents under s. 28 of the Waterworks 
Clauses Ac^ 1847, claiming to recover the cost 
of the damage done to ihe.r^d. The justices 
found that the work of U'^mg the pipe was 
carried out in a proper, efiScient, and work- 
manlike manner, and that the road was duly 
restored, but that the damage done to the 
portion of the road and bank in question was 
the result of the undertakers laying the water 
pipe therein, %nd they decided that the 
amount o:^ the damage was the cost of repair- 
ing the highway. 

The Biv. Ct. affirmed the decision of the 
justices. 

The C. A. reversed the decision of the 
Biv. Ct., and held that the damage was not 
done in the execution of the undertakers’ 
powers, and that the justices had no- jurisdiction 
to hear the complaint. 

The H. L.^ dismissed the appeal, being of 
opinion that thcr finding of the justices was 
not a finding that the damage had been done 
by the respondents in the execution of their 
statutory powers within s. 28 of the Water- 
works Clauses Act, 1847, and that this was 
a case of land “injuriously affected by the 
construction of or maintenance of the works “ 
within s. 6 of that Act ; and consequently 
that, the damage being more than 50^., the 
justices had no jurisdiction to hear the 
complaint. Haepue v. Swansea Coepoeation 
H. L. (E.) [1913] A. C. 697 ; 82 L. J. (K. B.) 

1208 ; 11 L. G. R. 1087 ; 109 L. T. 573 ; 

[1913] W. N. 257; 77 J. P, 437 ; 29 
T, L. R. 737 ; 67 S. J. 716 

— Widening — Power to take part of house. 

See London. 

Urban District Council. 

Contract ovei^ 50Z. m mine — Not under seal hut 
executed — I^avt ferfo nuance — Estoppel — Sigh- 
way; Act, 1864 (27 28 Viet. c. 101), ss. 47, 48, 
^^—PiMic Health Act, 1875 (38 39 Viet, 

c. 55), 144, 154, 173, 174. 

Hoaee V. Kingsbxjey U. B. C. - ITeville J. 
[1912] 2 Ch. 452 ; 81 L. J. (Ch.) 666; 10 
L. G. E. 829 ri07 L. T. 492 ; [1912] W. N. 

206 ; 76 J. P. 401 ; 56 S. J. 704 

Contt^act not under seal — Executed coiisidera- 
tion — Worh done at reguest of corporation neces- 
sary for pwpose for which corporation xoas 
created — Contract to pay implied from acceptance 
of benefit — Improvement commissioners — Special 
Act — Public Health Act, 1875 (38 k 39 ^ict. 
c. 55), s. 174. H 

The defts. as the successors of the Rhyl 


’lOCAL GOVEEKMElrx (TJrtan District Council) 

— continued. 

Improvement Commfl., who were constituted a 
body corporate with a common seal by the Rhyl 
Improvement Act, 1852, with which was incor- 
porated the Commissioners Clauses Act, 
were proposing to buy, repair, and extend the 
Rhyl pier under special powers in the Rhyl 
Improvement Acts, and definitely employed the 
pit., an engineer and expert in pier and harbour 
work, to make a certain valuation and estimates 
required by the Local G-overnment Board, to 
wdiich body the defts., ^^nder powers in their 
special Acts, bad applied for sanction to borrow 
the money necessary for the proposed scheme. 
There was no contract under the seal of the defts. 
relative to the employment of the pit., but he 
made the valuation and estimates of which the 
defts. had the benefit and made use. Ultimately 
the scheme was not proceeded with. In an 
action by the pit. to recover his fees : — 

Held, that the provisions of s. 174 of the 
Public Health Act, 1875, did not apply to the 
contract in question ; that in the circumstances 
the -principle of the decision in Lawford v. 
Biller icay Rural Council [1903] 1 K. B. 772, 
applied ; and that the pit. was entitled to pay- 
ment upon a quantum meruit. Bouglass v. 
Rhyl U. B. 0. - Joyce J. [1913] 2 Ch. 407 ; 

82 L. J. (Ch.) 537 ; 11 L.' G. R. 1162 ; 109 
L. T. 80 ; [1913] W. N. 222 ; 77 J. B. ^ 
373 ; 29 T. L. E. 605 ; 57 S. J. 627 *■ 

— Powers. 

See above, Building and Streets. 

LOCAL GOVERNMENT BOARD. 

See Local Goybenment. 

LOCOMOTIVE (PETROLEUM) — Office 
Regulations — Regulations dated July 31, 1907; 
made by the Secretary of State under s. ^ of the 
Locomotives on Highioay Act, 1896, as to the 
heeping and use of petroleum for the purposes of 
light locomotives. 11 L. G. R. 0. 33. 

LOCOMOTIVES — Canal made across highway — 
Highway carried by bridge over canal 
— Standard of repair. 

See Bridge. 

LONDON. 

London (^County of) — Quarter Sessmis — 
Order of the Secretary of State, dated Dec. 24, 
1912, approving scheme of the London County 
Council for regulating the holding of Courts of 
Quarter Sessions for the county of London, as 
gjrovided by s. 42, sub-s. 7, of the Local Govern- 
ment Act, 1888 (51 S' 52 Vik. c. 41). W. N.1913 
(Mar. 1), p. 138. 

Building, col. 379. 

Common Lodging-house, col. 382. 
Drainage, col. 382. 

Electric Lighting. See Electbio 
Light. 

Employment Agency, col. 388. 

Nuance, col. 383. ^ 

Poor Rate. See below, Rates, and 
Rates. 

Pomt of London, col. 384. 



C 379 ) 


THE COMPLETE OUEEEHT DIGEST, 1913. 


( 380 ) 
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Rates-i col. 385. 

Streets^ col. 386. 

Water. See Watee. 

• Building. 

(rcneral Ivm of hmlding — Erection in front of 
— Eommption — Poioers conferred on a railway 
coin.pany dy a special Act — London Bnildmy 
Act, 1894 (57 4’ §8 Viet. c. ccxvlL'), ss. 22, 31. 

By s. 22 of the Lcgidon Building Act, 1894, 
“No building or structure shall without the 
consent in writing of the council be erected 
beyond the general line of buildings in any 
street.^* And by s. 31 of that Act, “ Nothing 
in this part of this Act ” including s. 22 “ shall 
affect the exercise of any powers conferred 
upon any railway company by any special Act 
of Paorliament for railway purposes.” 

A ry. CO. in 1866 were empowered by a 
special Act to “ enter upon, take and use ” for 
the purposes of their ry. a certain site adjoin- 
ing a street in the metropolis. The special. Act 
incorporated the Eailways Clauses Act, 1845, 
by s. 16 of which the co. “ may erect and con- 
struct such .... buildings .... and other 
works and conveniences as they think proper ” 
and “ may do all ... . acts necessary for 
making maintaining .... and using the rail- 
way.” In 1908 the co. erected upon the site 
an accumulator shed which was used for ry. 
purposes in connection with the electrical 
signalling upon their ry. The shed Was in 
front of the general line of buildings in the 
street : — 

Eleld, that both the general power to “ use ” 
the site for the purposes of the ry. given by 
the special Act and the general powers given 
by the Eailways Clauses Act conferred a statu- 
tory power to erect the accumulator shed upon 
that site within the meaning of s. 31 of the 
'Act of 1894, and that a special power autho- 
rizing that particular work was not necessary 
to entitle the co. to build in front of the 
general building line without the consent of 
the county council. METEoroLiXAN Ky. Co. 
V. London County Council 
B iv. Ct. [1913] 2 K. B. 249 ; 82 L. I. (K. B.) 542 ; 

11 L. d. R. 494 ; 108 L. T. 420 ; 77 J. P. 190 ; 

[1913] W. N, 93; 39 T. L. B. 361 

General line of duilding — Resolution oj 
Metropolitan Board of Worhs adopting 7ietc line 
in advance of existing Um — Absence of sniper- 
intending arohUeefs certificate — 7 Geo. 4, 
6. exlii., s. 140 — Metropolis Mamgement Act, 
1862 (26 4* 26 Viet. c. 102), ss. 75, 1^— London 
Building Act, 1894 (57 ^ 58 Viet. c. ccxni.\ 
ss. 22, 25, 27, 215, 216. 

The Euston Eoad waa laid out in 1766 
under an Act of that date which enacted, as 
was afterwards re-enacted by other Georgian 
Acts down to 1826, that no bnildings should 
be erected on new foundations within fifty feet 
of the highway, ana if so erect6<LtWere to be 
deemed'lsommon nuisances. The last of these 
Acts was repealed by the Metropolis Manage- 
ment Act, 1862, which provided that no build- 
ing should, without the consent oTthe Metro- 


LONBON (Building) — continued. 
politan Boai^ of Works, be erected beyond 
the general line of buildings, if the distance of 
that line from the highway did not exceed 
fifty feet. Long before 1862 buildings of one 
storey and more had been erected on the fore- 
courts of the then existing buildings and pro- 
jected beyond the fifty feet line. As to a 
certain section C to D, representing 380 yards 
of the Euston Eoad, the Metropolitan Board 
of Works in 1876, at the recommendation of 
their superintending architect (who, howler, 
never gave a certificate defining it as'^the 
general line of buildings), and wijbh.jfehe view 
of establishing a new jnd regular line of build- 
ings eleven feeti^rom the roadway and np to 
the inner edge of the pavement, roughly coin- 
ciding with existing projections, passed a 
resolution enabling all persons interested to 
build up to that frontage without restriction 
as to height. This resolution had been exten- 
sively acted on. In Aug., 1909, the appellants 
proceeded to re-erect a building on this eleven 
feet line. The respondents o^bjectod that the 
re-erection was in front of the general line of 
buildings, and their superintending architect 
certified that the general line in section 0 to D 
was the old fifty feet line.^ The tribunal of 
appeal confirmed that certificate, but stated 
a case for the opinion of the High Court as to 
whether the general building line between 0 
and D was the eleven feet or the fifty feet 
line. 

The Court differed. 

Held by Ridley J., following Fleming v. 
London C. C. and Metropolitan By. v. London 
C. C. [1911] A. C. 1, that the resolution of 
the Metropolitan Board of Works of 1867 was 
a proposal for fixing a new building line and 
not a decision as to the general line of build- 
ings. In the absence of the then superintend- 
ing architect’s certificate defining the eleven 
feet line as the general building line the build- 
ings were there by consent only. The order 
of the tribunal of appeal confirming their 
superintending architect’s certificate fixing the 
general line of buildings between C and D 
was therefore right. 

Lleld by Lush J., that the general line of 
buildings between 0 and D was the eleven 
feet line ; and that the resolution of the Metro- 
politan Board of Works of 1867 was a general 
invitation to persons interested to treat it as 
the general building line, and an unconditional 
permission to build up to an advanced frontage 
which was the general building line to wfiich 
they had to conform. The action of the 
Metropolitan Board of Works was not ultra 
vires. Sect. 27 of the London Building Act, 
1894, did not apply to the iJtate of things that 
had arisen in the space between C and D. 
The tribunal of appeal had taken an erroneous 
view when they held that they were bound 
to disregard the buildings there on the autho- 
rity of Scott V. Carritt (1900) 82 L. T. 67, 
and Metropolitan Ry. v. London 0. €., supra, 
andf^the order they made as to the space be- 
tween C and D was wroi},^. Globe and Othees 
V . London C.O, - Biv. Ct. 11 L. G. B. 410 ; 

108 L. T. 110 ; [19131 W. H, 29 ; 77 I. P. 201 
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LONDON (Building) ^continued. 

Party structiwe — Pefective wall — 

Makinff^ood or repairing — Pao^nesB — London 
Bmldlng Aot^ 1894 (67 58 Viet, c, cexiiL)^ 

$s. 88, 90, 91. 

The tribunal adjudicating under the London 
Building Act, 1894, upon a dispute between a 
building owner and an adjoining owner as to the 
mode of repairing a defective party wall is not 
entitled to take into consideration the previous 
history of the wall. 

Dictum, of Bankes J. in J/mt 2 irn v, Barry 
[19'H] 2 K. B. 265, overruled. 

The right conferred by the Act upon the 
building owner to make good a party structure 
which is defective or out'bf repair is confined to 
making good the party structure so that it 
becomes effective for the purposes for which it is 
actually used or intended to be used, and in 
determining the proper way of making good the 
defect the tribunal is to have due regard to the 
convenience of the adjoining owner. 

Dampness in#a wall is not a defect within 
the meaning of the Act, unless it renders the 
wall less elective for the purposes for which it 
is used or intended to be used ; it is not a defect 
in a wall between two gardens. 

A wall which divided the gardens of two 
adjoining houses in London was utilized for the 
retaining wall of an extension made to one of 
the houses. The owner of the extended house 
complained that the dampness of the party wall 
affected the basement of her extension and 
proposed as buildmg owner under the London 
Building Act, 1894, to enter upon the premises 
of the adjoining owner and make good the party 
wall on his side. A difference having arisen 
under the Act, the county court judge, upon an 
appeal from an award of the statutory tribunal, 
found that the party wall was defective in that it 
allowed damp to percolate into the building 
owner’s basement, but that effective work for 
preventing the damp could be done on her side 
of the wall, and held, having regard to the 
previous history and user of the wall, that no 
work should be permitted on the adjoining 
owner’s side ; and he directed that the building 
owner should be at liberty from her side of the 
wall to insert a vertical damp course in the 
middle of the wall : — 

Held^ that the judge had misdirected himself 
in holding that he coul^l have regard to the 
previous history of the wall, but that the remedy 
proposed by him was a making good of the wall 
within the meaning of the Act, and that in the 
circumstances the misdirection was not a ground 
for ordering a new trial. 

Order of the C. A., so far as it ordered a new 
trial [1912] 8 K. B. 510, reversed, Barry r. 
Minturn - - H. I. (E ) [1913] A. C. 584 ; 

82 L. J. (K. 3 .) 1193 ; 11 1. G. B. 1087 ; 
109 L. T. 673 ; [1913] W. N. 255 ; 77 
J. P. 437 ; 29 X. L. E. 717 ; 57 S. J. 715 

Protection from fire — Certificate — Royal 
Albert Hall — Metropolis Management and 
Bidlding Acts Amendment Act, 1878 (41 42 

Viet. c. 32), s. 12. 

Sect. 12 of the Metropolis Management a4d 
Building Acts Amendment Act, ^878, which 
empowers the London County Council (as 
O.C.D. 


LONDOK (BuildiEg)^~e^?^^^^?^^^^^. 
successors to the Metropolitan Board of Works) ^ 
to make regulations iSr the protection from fire 
of certain new houses, rooms, and places ^ of 
public resort, only applies to buildings coming^ 
into existence after the passing of that Act gptj. 
does not apply to the Boyal Alber t Hall, wliich 
was opened for the entertainment of the public 
on Mar, 29, 1871. 

The Royal Albert Hall was built on land 
belonging to the Commrs, of the Exhibition 
of 1851, and leased to the respondents by the 
Commrs. for that purpose and was completed 
and opened for the entertainment of the public 
on Mar. 29, 1871. 

The question was whether the magistrate had 
jurisdiction to hear the summons. 

Held, on appeal by way of case stated, that 
s. 12 of ’ the Act of 1878 applied to buildings 
coming into existence after the passing of the 
Act only. LONBON G. C. V. CORPORATIOi? OF 
THE Hall of Arts anb Sciences - Div. Ct. 

[1913] W. N. 285 ; 11 L. 0. R. 1177 ; 

30 T. I. R. 3 

Common Lodging-house. 

• Lodgers sleeping in separate rooms — Ho 
common eating room — Necessity for licence to 
keep — London County Council [General Powers') 
Act, 1902(2 Edw. 7, c. cloex\ii.\ Part IX. 

Case stated by a metropolitan police magis- 
trate. 

The respondent was summoned for keeping 
four houses in Crescent Street, Kensington, as 
common lodging-houses without having obtained 
a licence from the County Council as required by 
Part IX. of the London County Council (General 
Powers) Act, 1902. 

The lodgers received into the houses were so 
received for the night or for periods less than a 
week, and w'ere of the common lodging-house or 
“dosser” class. Each person had a separate 
bedroom and there was no common room for 
either eating or sleeping in any of the houses. 
The charge for a room was 1.9. per night. 

The appellants contended that as the period of 
the letting of the rooms was in every case less 
than a week, the houses were “ common lodging- 
houses.” For the respondent it was contended 
that to constitute a common lodging-house there 
must be community of either eating or sleeping 
accommodation. The magistrate dismissed the 
informations. 

The Div, Gt. held that the shortness of the 
period of letting was only one of the elements 
in the definition of a common lodging-house ; 
that it was essential that there should be some 
common room for either sleeping or eating ; and 
that as in the houses in question there was neither, 
they were not common lodging-houses. They 
accordingly dismissed the appeal. Lonbon 
C. C. V, Hankin - Div. Ct. [1913] W. H. 378 

Drainage. 

“ Brain ” — “ Sewer ” — Liability to repair — ' 
Group of hou^s drained by combined operation — 
Beparturefrom approved plan — Reimtatffenent — 
Metropolis Management Act, 1855 (18 A 19 Viet, 
c. 120), ss. 83, 85, 250. 

A local authority made an order for the 

H 



( 383 ) 


( 384 ) 


THE COMPLETE OUEEENT DIGEST, 1913. 


LOFBOH (Drainage) — oontimed. i 

^drainage of la; group of|.liouses by combined 
operation as shewn on an approved plan. The | 
builder in carrying out the work wrongfully j 
^nnected with the combined drain the drains 
Seen two houses outside the group, thereby 
causing a pip^ passing under one of the houses 
in the group, which had been purchased by 
the respondents without notice of the builder’s 
wrongful act, to become a sewer within the 
definition in s. 250 of the Metropolis Manage- 
ment Act, 1865, as between the local autho- 
rity and the responcfents. Subsequently the 
local authority served on the builder a notice 
under s. 83 of the Act of 1855 requiring him 
to reinstate the di*ainage of the group of 
houses in accordance with the plan originally 
approved, and on his default in complying 
with the notice the local authority themselves 
did the work. After the completion of the 
work a nuisance existed from the defective 
condition of the pipe under the respondents’ 
house which carried off the drainage from the 
group* of houses : — 

Held, that at the date when the work 
of reinstating the combined drainage as 
originally sanctioned was completed the pipe 
ceased to be a sewer repairable by the local 
authority and became a drain, and that the 
respondents were liable under s. 85 of the 
Act of 1855 to remedy the nuisance. 

Vestry of St. Leoriard, Shoreditch v. 
Phelan [1896] 1 Q. B. 533, distinguished. 
Kershaw v. Alfred John Smith & Go., Ld. 

Div. Ct. [1913] 2 K. B. 455 ; 82 L. J. (K B.) 

791 ; 11 L. G. R. 419 ; 108 I. T. 651 ; 

[1913] W. K. 107 ; 77 J. P. 297 

Electric Lighting. 

See Electric Light. 

Employment Agency. 

Li cetices — MetrojwUs — Enudoyment Agenetes 
— Society for supply of lecturem — London County 
Comicil {General Powers') Act^ 1910 (10 Edw. 7 
^ 1 Geo. 5, G. cxxix.)^ ss. 4, 20. 

Sect. 20 of the London County Council : 
(General Powers) Act, 1910, enacts that *‘no 
person shall carry on an employment agency 
without a licence from the licensing authority 
authorizing him so to do ” : — 

Held, that this section is not confined to 
agencies for the employment of persons 
occupying the position of servants, or to em- 
ployments involving the relationship of master 
and servant ; and that, without laying down 
any general rule as to the classes of employ- 
ment which fall or do nob fall within the 
Act, an agency established for furnishing 
lecturers in connection with a special branch 
of lecturing known as “ popular lectures ” is 
within it, and must be licensed by the London 
C. G. Lecture League, Ld. and Another 
V . London C. 0. - Biv. Ct. 11 L. G. R. 645 ; 

23 Cox, C. C. 390 ; 108 L, T. 924 ; [1913] 
W. K. 117 ,• 77 J. P. 329 T. L. R. 426 

Huisance. 

Blacli .smolie — Meamng of recurrence of 
nuisance’’' — Smglce — Siibseguent occurrence of 


LOKBON (fiTiimii0Q)-—G07itmued. 
nuisance — Independent nuisance — Simmons for 
non-compliance loith statutory noUoe Puhlie 
Health {Londoii) Act^ 1891 (54 cj* 55 Viet. c. 76), 
ss. 4, 24. 

Greenwich E. C. r . London C, C. 

Biv, Ct. 10 L. G. R. 488 ; 23 Cox, C. C. 32 ; 

106 L. T. 887 ; 76 J. P. 267 

Food — Unsound fruit — Voluntary swTender 
of fruit hy pur chaser to insjiecfor for condemna- 
tion 'before seizure — Liability of limited company 
to indictment — Public Health (London) Act^ "[891 
(54 4* 56 Viet. 0 . 76), s. 47. 

An indictment lies against a limited co. for 
the offence created bjf s. 47, sub-s. 3, of the 
Public Health (iiondon) Act, 1891, of selling 
articles of food liable to be seized as unwbole- 
, some and unfit for the food of man. 

But where after such a sale has taken place, 

I and before any seizure has in fact been made by 
the medical officer or inspector, the purchaser 
has voluntarily given up the ^nsound goods for 
condemnation by a magistrate, the limited co., 
who sold them, are not guilty of an o:ience under 
s. 47, suh-s. 3, because the goods having been 
voluntarily given up were incapable of seizure. 

Reg. V. Jbennis [1894] 2 Q. B. 458, followed. 

Grhcell V. Malgias [1906] 2 K. B. 32, 

; distinguished. Kbx n . PuCK & Co., Ld. and 
: Another Rowlatt J. 

11 1. G. E. 136 ; 29 T. 1. E. 11 ; 76 J. P. 487 

Unsound fish intended for food of man — 
Prosecution — Person on whose premises article was 
found — CondiUon precedent — Condemnation by 
justice of the peace — Public Health {Lmdon) 
Act, 1891 (.54 cf 55 Viet. c. 76), s. i7,sub-s. 2. 

Hewett r. Hattersley - - Biv. Ct. 

[1912] 3 K. B. 35 ; 81 L. J. (K. B.) 878 ; 

23 Cox, C. C. 121 ; 10 L. G. R. 620 ; 

[1912] W. N. 161 ; 76 J. P. 369 ; 28 

I T. L. R. 433 

Poor Rate, 

— Yaluation — Flats — Houses and buildings let 

out in separate tenements — Rateable 

value — Deductions from gross value. 

See Rates. 

Port of London. 

— Docks — Weighing goods. 

See Docks. ^ 

Registration of craft — Sailing barge — All 
lighters, barges, and other like craft ” — Port of 
London Act, 1908 (8 Edw. 7, c. 68), .9. 11, sub-s. ‘2 

(J) (i.). 

A sailing barge is wdtbin the w’ords “all 
lighters, barges, and other like craft ” in the 
Port of London Act, 1908, s. 11, sub-s. 2 (/) (i.), 
and is accordingly prohiiiited from navigating 
either wholly or partly within the limits of that 
Act, unless she has been registered by the Port 
of London Authority. 

Judgment of Hamilton J. [1912] 2 K. B. 585, 
affirmed. Smeed, Dean & Oo. r. Port of 
London Authority - C. A, [1913] 1 K. B. 

^ 226 ; 82 L. J. (K. B.) 823 ; 12 Asp. Mar. 

Law Gas. 297 ; 108 L. T, 171 ; [1913] 
f W. K 290 ; 29 T. L. R. 122 ; 

57 S. L 172 
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Vmmhipment^ Goods imported^ for — Comey- 
anoe hy sailing 'barge to Rochester — Liability to 
fort dues — Rort of London Act^ 1908 (8 JSdw. 7, 
G. 68), s. 13, sub-ss. 1, 5 — Port of London (Port 
Rates on Goods') Provisional Order Act^ 1910 
(10 Edbo. 7 S)' 1 Geo. 5, c. c.), iSehedule, s. 9. 

By s. 13, sub-s. 1, of the Port of London 
Act, 1908, ‘‘ail goods imported from parts beyond 
the sea or coastwise into the port of London or 
exported to parts beyond the seas or coastwise 
frotpi that port ” shall be liable to port rates. By 
s.'13, siib-s. 5, “ For the purpose of this section 
goods shall not be treated as having been 
imported or exported coastwise unless imported 
from or exported to a place gj^award of a line 
drawn from Beculvers Towers to Colne Point.” 
. By s. 9 of the Provisional Order confirmed by 
^ the Port of London (Port Bates on Goods) Pro- 
visional Order Act, 1910, and contained in the 
schedule to that Act, “no port rates shall be 
charged by the authority on transhipment goods, 
which expressioff wherever used in this order 
means an<i includes goods imported for tran- 
shipment only,” and “for the purposes of this 
section the expression ‘ goods imported for 
transhipment only ’ shall mean goods imported 
from beyond the seas or coastwise for the pur- 
pose of being conveyed by sea only to any other 
port whether beyond the seas or coastwise ” : — 

Reid, that goods brought by sea to this 
country and discharged at the port of London 
and transhipped into a sailing barge for convey- 
ance to Bochester'^were not liable to port dues 
at the port of London. British Oil ahd 
Cake Mills, Ld. v. Port of London 
Authority - - Pickford J. 30 T. L. B. 16 ; 

[1914] 1 K. B. 5; 19 Com. Cas. 13 

Tramkipment, Oil f or- • Discharge — Placing 
in tanhs with oil not for transhipment — Exemp- 
tion from port dues — Meaning of “ as soon as 
practicable'' — Port of London (Port Rates on 
Goods) Provisiofial Order Act, 1910 (10 Edio. 7 
<1* 1 Geo. 5, c. <?.), Schedule, s. 9. 

Where oil in bulk is imported into the port of 
London for transhipment there is no necessity, 
in order to entitle the oil to exemption from 
port dues; for identifying the actual oil, where it 
has been mixed with other oil not intended for 
.transhipment. The enactment in s. 9 of the 
Provisional Order confirmed by the Port of 
London (Port Bates on Goods) Provisional Order 
Act, 1910, that the transhipment certificate must 
state that the goods have been shipped again 
“ as f?oon as practicable ” means “ as soon as 
practicable having regard to the requirements of 
navigation.” Anglo-American Oil Co., Ld. v. 
Port of London Authority - Pickford J. 

30 T. L ja. 14 ; [1914] 1 K. B. 74 ; 

19 Com. Cas. S3 

Bates. 

Exemiptmi from taxes and assessments — City 
of London — Poor rate — County rate — Education 
expevises — Egualization charge — 7 Geo. 3, o, 37, 
h\--Co%mty Rates Act, 1852 (15 16 

81), 26 — Local Go cerement Act, 1888 (51 

52 Viet c. 41), s. 68 — London (E(j%alization of 
Bates) Act, 1894 (57 of 58 Viet. c. 53), s. 1, 


LONBOH (Bates) — Continued, 
sub-s. 5 (b) — Education Act, 1902 (2 Edto. 

G. 42). 6'. 18. 

By s. 51 of the statute 7 Geo. 3, c. 37, it 
was provided that certain, lands reclaimed^ 
from the river Thames should vest in the ad- 
joining owners “ free from all ta:Ses and assess- 
ments whatsoever.” 

The effect of the County Bates Act, 1852, 
was to impose substantially .new taxation 
within the meaning of the decision of the 0. A. 
in Sion College v. London Corporation [1901] 

1 K. B. 617, and to iinpose it upon lands, 
tenements, and hereditaments rateable to the 
relief of the poor, notwithstanding that thie 
occupiers thereof enjoyed some personal or 
special exemption from paying poor rate : — 

Held, therefore, that the occupiers of the 
aforesaid lands were not exempt from pay- 
ment of county contributions leviable in 
respect of (1.) education expenses of the 
county council under the Education Act, 1902, 
or (2.) equalization charge under the London 
(Equalization of Bates) Act, 1894, s. 1, sub- 
s. 5 (h), or (3.) deficiencies mentioned in s. -68, 
sub-ss. 4 and 5, of the Local Government Act, 
1888. Associated Newspapers, Ld. n. Citx 
OP London Corporation - Biv. Ct. [1913] 

2 K. B. 281 ; 82 I. J. K. B. 928 ; 11 L. G. B. 

554; 108 L. T. 789; [1913] W. N. 92; 78 

J. P. 273 ; 29 T. L. E. 357 , 

See Bates. 

Streets. 

Widening — Power to take part of a house — 
Wishes of owner — Michael A’ngelo Taylorh Act, 
1817 (57 Geo. 3, e. xxix.), ss. 80, 82. 

In order to justify the taking of part only 
of a house under the provisions of Michael 
Angelo Taylor’s Act, the facts must be such 
that the local authority acting in a quasi- 
judicial capacity can honestly come to the 
conclusion that it is unnecessary to take the ^ 
whole. Such a conclusion cannot be come 
to, where the taking of the part in question 
will destroy the house as a house. The fact 
that by reconstruction the mutilated carcase 
may be converted into a house even of sub- 
stantially the same character as before is im- 
material, inasmuch as the owner cannot be 
compelled to effect such a reconstruction. 

There is no reason for confining the mean- 
ing of the word “ necessary ” in s. 80 of the 
Act to physical necessity. The wishes and 
intention of the owner as well as the physical 
condition of the house may be circumstances 
to be talien into account by the local autho- 
rity in making their adjudication. 

Statement of Buckley J. in J. L. Dmman 
<& Coh Ld. V. Westminster Corporation [1906] 

1 Ch. 464, 478, adopted and followed. Davies 
V, Corporation op the City op London 

Warrington J. [1913] 1 Ch. 415; 821.1. 

(Cb.) 286 ; 11 L. G. B. 595 ; 108 L. T. 546 ; 

[1913] W. H. 73 ; 77 J. P. 1 ; 29 T. L, B. * 

• 315 ; 67 S. J. 341 

Water. 

See Water. 

LONBOE ELECTBIG SUPPLY ACT, 1908. 

See Electric Light. 



387 ^ THE COMPLETE CURBENT DIGEST, 1913, C 388 


ITOACY. 

Lwiaoy Bides of Deo. 4, J.9 1 2 — Institut i ons for 
lunatics — BeiJorts and returns. Buies, dated 
Bee. 4, 1912, made hy the Commissioners in 
'lunacy icltli the ayyproral of the Lord Chancellor, 
amending Bide^ of Jume 26, 1895. 

11 L. (3r. R. Orders, 61 

Begulationof Commissi oym^s in. Lunacy, 1913. 
Lunatic, England. Begulation, dated June 25, 
1913, made hy the Commissioners in Lunacy 
under s. iO.sub-s. 6, of the Lunacy Act, 1890, as to 
instruments and appUTinces for the mechanical 
restraint of lunatics. 11 L. 0. R. Orders, 72 

— Bankruptcy. 

See Bankruptcy — lunatic. 

— Criminal law. 

See Criminal Law— Evidence. 

— Discovery — Person of unsound mind — Next 

friend — Affidavit of documents. 

See Discovery. 

Local Government' — Lunatic — Detention of 
alleged lunatic in ivorhhouse — Certificate of 
medical officer — Action for false imgndsonment 
against workhouse master — No want of good faith 
or reasonahle care — Stay of proceedi ngs — Lunacy 
Act, 1890 (53 4* ^4 Viet. c. 6), 5. 380. 

By s. 330, sub-s. 1, of the Lunacy Act, 
1890, “A person who after the passing of 
this Act .... does anything in pursuance 
of this Act, shall not be liable to any civil or 
criminal proceedings whether on the ground 
of want of jurisdiction or on any other ground, 
if such person has acted in good faith and with 
reasonable care.” 

The pit. was received as an alleged lunatic 
into a workhouse of which the deft, was the 
master under an order of a relieving officer 
made under s. 20 of the Lunacy Act, 1890, 
and requiring the deft, to receive and detain 
'her in the workhouse for a period of three 
days. During that period a justice visited 
and examined the pit. but made no order 
regarding her, but the medical officer of the 
workhouse, before the expiration of the three 
days, gave a certificate in writing under s. 24 
of the Act for her detention for fourteen days 
from its date. The pit. was detained in the 
workhouse for six days from the date of the 
certificate, when she was discharged by order 
of the medical officer. The pit. having 
brought an action for false imprisonment on 
the ground that her detention beyond the 
original period of three days was unautho- 
rized, in the absence of an order of a 
justice : — 

HeM, that the Act gave special protection 
to officers and others acting under its powers 
in cases where, although they might have mis- 
construed the Act, and although they might 
have done things which they had no juris- 
diction to do, they had acted in good faith 
and in a reasonalie manner. 

Be^, further, that on the f 2 R?fcs there was 
no evidence that the deft, had acted other- 
wise than in good faith and with reasonable 
care, even assuming that the fnrtjier detention 
of the pit. beyond the original three days was 


LUNACY — continued. 

unauthorized ^n the absence of an oMer of 
a justice. ^ 

Semhle, that the further detention of the 
pit. beyond the original three days was autho- 
rized by the medical officer’s certificate. 
Shackleton n . Swift 

C. A. [1913] 2 K. B. 804 ; 82 I. J. (K. B.) 

607 ; 11 L. a. R. 462 ; 108 L. T. 400 ; 

[1913] W. N. 60 ; 77 J. P. 241 

Jurisdiction — Allowances to relatives of 
lunatic — Orders directing payment of surpkis 
income of estate of lunatic to her daughters — 
Death of lunatic — Moneys in hands of committee 
represenihtg unapplied Surplus income — Claim hy 
daughte7'S — BuleMn Lunacy, 1892, r. 81. 

Under orders in lunacy the net surplus income 
of a lunatic’s estate, after providing for the 
maintenance of the lunatic and other allowances, 
was ordered to be paid to her daughters in 
certain shares. At the death of the lunatic the 
committee of her estate had in hands certain 
moneys representing net surplus income received 
by him since the last payments mad^by him to 
the daughters, which he subsequently paid over 
to the administrator with the will annexed of the 
lunatic. These moneys were claimed by the 
daughters as due to them under the orders in 
lunacy : — 

Bfeld, that the death of the lunatic determined 
the jurisdiction in lunacy and that the moneys 
in the hands of the administrator were not there- 
fore payable to the daughter^ under the orders 
in lunacy, but formed part of the corpus of the 
lunatic’s estate and were applicable according to 
the provisions of her will. 

In re Way (1861) 30 L. J. (Oh.) 815 ; 3 
D. F. <S£ J. 175, and In re 3IarmayCs 7rusts(1878) 
26 W. B. 621, followed. Ln re Bennett. 
Greenwood v. Bennett - Warrington J. 
[1913] 2 Ch. 318 ; 82 L. J. (Ch.) 606 ; 109 

L. T. 302 

See Criminal Law — Insanity and 
Limitations, Statutes op — 

Lunatic. 

LUNATIC— Settlement. 

See Poor Law. 

MAGISTRATES. 

See Justices.* 

MAINTENANCE (ACTION) — Charity-- Cham- 
perty, 

if a person makes a bargain with another 
to assist him in bringing an action, upon the 
terms that he is to receive part of the pro- 
ceeds, that bargain amounts in law to cham- 
perty, although the person rendering the 
assistance would not haveHone so to a stranger 
or to any one other than a friend in needy 
circumstances. Charity may be indiscreet, but 
must not be mercenary. 

The pit. out of charity lent a sum of 
326L 105. to the deft, to enable him to bring 
an action for malicious prosecution. The deft, 
agfeed that if he succeeded in the action, he 
would repay this loai^ and also pay 602. out 
of any damj%es he might recover. The deft., 
having succeeded in his action for malicious 
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MAINTEKANCE iK(i'X:im')-~coyitmied, 
prosetution, repaid to the pltf 272^., but re- 
fused to repay the balance of 64Z. IO 5 . or to 
pay the 607., whereupon the pit. sued him to 
recover these sums : — 

that the pit. was entitled to recover 
the 647. IO 5 ., but not the 607. Cole ' d , 'Booker 
B ailhache J. 29 T. L. K. 295 

Suit — Common interest — Trade union — 
Slander on officer as such — Action hy officer — 
Indemnity "by union against costs. 

Appeal from a decision of Swinfen Eady J. 
[1913] 1 Ch. 259 ; [1912] W. N. 284. 

The pit. was a member of a registered trade 
union called the Warwickshfee Miners’ Associa- 
tion. 

The defts. Hutt and Johnson were members of 
the executive committee in 1907 and 1908, and 
the other defts. were the trustees. 

In 1907 P. M., a member of the association, 
made various inflammatory speeches at public 
meetings, in \#iich he accused various officers, 
and particularly Johnson, the general secretary, 
of misconduct in the affairs of the association, 
suggesting (inter alia) that the association was 
not conducted in a straightforward manner and 
that the balance sheet was false. He also accused 
the various lodges, including the Newdigate 
lodge, of not accounting for moneys received, 
and wrote a libel concerning Dewis, the Newdi- 
gate lodge secretary. 

These speeches produced a widespread feeling 
of unrest among the members and threatened, 
unless refuted, to impair the efficiency if not the 
existence of the association. Many members 
refused to pay their contributions. 

In these circumstances the executive com- 
mittee resolved that the Miners’ Association 
should indemnify the general or lodge officials 
who took proceedings against P. M. 

Johnson commenced an action for slander, 
and Dewis commenced an action for libel and 
slander. 

The solicitor of the association acted for the 
pits, in both actions. 

Johnson recovered judgment for 10007. 
damages and costs. A consent judgment for 
257. without costs was then entered for Dewis. 

Pending the action a sum of 1747. cash had 
been paid by the treasi:y,’er to the solicitor out of 
the funds of the association on account of costs. 
Nothing being recoverable from P. M., a sum of 
7757. cash, the balance of 9497., the pits.’ costs in 
the two actions, was paid by the treasurer out of 
the*funds of the association. 

Swinfen Eady J. held that the payment of 
the costs was obnoxious to the law against 
maintenance. He therefore made a declaration 
that the payment^ were illegal and an order 
against tfohnson for repayment of the 7757. 

Johnson appealed. 

The C. A. dismissed the appeal, holding that 
the case could not be distinguished from 
Alabaster v. Harness [1895] 1 Q. B. 339, 
Apart altogether from the question of mainten- 
ance, the payments were not justified by exnress 
words of the rules of the association. It nnght 
possibly be that when % trade ui^on had under 
its rules power to apply its funds in the attain- 
ment of specified objects, certain ancillary powers 


MAINTENANCE {MI^lQ'^)^continued. ^ 

reasonably necessaif- for the attainment of those 
could be implied, but it would be stretching this 
principle too far to hold that a trade union was 
justified in defraying the costs of legal prgpeecl- 
ings by its members, whenever am indirect benefit 
might be expected to result from or had resulted 
from the proceedings, Oram v . Hutt 

C. A. [1913] W. N. 314 ; 30 T. L. K. 55 ; 

58 S. J. 80 

MAINTENANCE (FAMT^-LY)— Poor law. 

See Justices. 

MAINTENANCE (INFANT). 

See Ikfaht and Will— Maintenance 
Clause. 

MAINTENANCE (LUNATIC). 

See Limitations, Statutes of — 

Lunatic. 

MAINTENANCE (WIFE). 

See Divorce. 

MALAY STATES — Registration of Titles Regula-^ 
tion^ 1891 iReg. I V. of 1891, State of Selangor)^ 
s. 7 — Fraud — Knoioledge of unrcglsterfd rights 
— Rectification — Trustee — Si)ecifw Relief Fnact- 
•ment^ 1903 (JEnact. IX. of 1903), . 5 . 3, Illustra- 
tion (y). ^ 

The Registration of Titles Regulation, 1891, 
provides for the registration of all titles to land 
in the State of Selangor, and by s. 7 provides 
that the title of the person named in the certifi- 
cate of title issued thereunder shall be indefeasible 
except on the ground of fraud or misrepresenta- 
tion or of adverse possession for the prescriptive 
period. In June, 1910, one Eusope was the 
registered owner of 322 acres of land in Selangor, 
as to 58 acres of which the appellant was in 
possession under unregistered Malay documents 
constituting him the owner subject to the pay;^ 
ment of an annual rent to Eusope. The respon- 
dents, who had knowledge of the appellant’s 
interest, bought from Eusope the 322 acres 
excepting the said 58 acres. A transfer of the 
whole 322 acres was prepared, and in order to 
induce Eusope to sign it the respondents’ agent 
told him that if he did so, the respondents would 
purchase the appellant’s interest, and signed a 
document which stated “ As regards Loke Yew’s 
interest I shall have to make my own arrange- 
ments.” Eusope thereupon signed the transfer. 
The respondents, having obtained thereunder 
registration of the entire 322 acres, called upon 
the appellant to give tip possession of the 58 
acres, and upon his failing to do so commenced 
an action, claiming possession thereof and 
damages. The appellant asked for rectifica- 
tion : — 

ITeldj that the action should be disinisse'd and 
the respondents ordered to execute and register 
in the appellant’s name a grant of the 58 acres 
subject to the rent reserved, on the grounds— * 
(1.) that^;£>n the facts, thS respondents obtained 
the transfer by fraud and misrepresentjjftlon. 

(2.) That, apart from the exception in s. 7, as 
the rights of third parties did not intervene, the 
respondents «3ould not better their position by 
obtaining registration under ciicumstances which 
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f AIAY BTAtm^continued. 

made it Dot honest to do so, find that it was the 

duty of the Court to order rectification. 

^ (3.) That under the Specific Relief Enact- 
ment*. 1903, s, 3, the respondents having bought 
with notice of the appellant’s rights were trustees 
for him in respect thereof. Lokb Yew 'v. Pobt 
SWETTENHAM BITBBEE CO. LD. - P. C. 
[1913] A. 0. 491 : 82 I. J. P. C.) 89 ; 108 

11.1.497 

MALE — Will — Construction — Realty — Devise — 
Life estate — Remainder to “ my nearest 
male heir” — “My nearest and eldest 
male relative.” 

See Will — Devise. 

MALE SEEVAETS— Inland Revenue-~Driver of 
vehicle conveying children to school — 
“ Coachman.” 

See REVEi^tJB—Excise. 

MALICE — Libel — Privileged occasion — Co-defen- 
dants — Malice of one defendant — 
Printer — Ordinary course of business — 
Acts incidental to publication. 

See Defamation. 

MA1TA0EE — Receiver and manager — Company. 
See Company. 

^MAEAGEES — Non-provided school — Powers of 
managers. 

See School. 

MAEAGIEG DIEECTOE — Company — Articles of 
association — Board of directors — Powers 
—Appointment of managing director — 
Power to revoke appointment. 

See Company. 

MAEDAMUS — stating 

name of prosecutor — Croton Office Bules^ r. 65. 

« Strict compliance with r. 65 of the Crown 
Office Buies, 1906, is necessary, for if it be not 
strictly observed and the applicant fails to 
appear in support of it, no one can be made 
responsible for costs as prosecutor. Bex v. 
Anbovee B. D. C. - - Div. Ct. 11 L. e. E. 

996 ; 77 J. P. 296 ; 29 T. L. E. 419 

Irregular affidavit — Other adequate remedy > 
A rule had been granted calling upon the 
Master of the Crown Office to shew cause why 
he should not summon a grand jury of Middle- 
sex in the K, B, Div. under the Middlesex 
Grand Jury Act, 1872 : — 

Held, that the rule must be discharged on 
the ground that the affidavit on which it was 
granted was irregular and because .there was 
another remedy open to the applicant. Rex 
t?. Masteb op the Oeown Office 

Div. Ct. 29 T. L. E. 427 

Prerogative Writ. 

Mnforcement of duty to repair ‘bridge — Vague- 
MSS of duty — Betur i to writ. 

Rb:^'27. Wilts and Beeks canal Oo. 
& parte Beekshiee 0. 0. 

Div. Ct. [1912] 3 K B. 623 ; 82 L. J. (K. B.) 3 ; 

10 L. G, E. 1083 ; li07 L. T. 765 ; 
^ 77 J, P. 24 


MAEDAMDS (Prerogative Wisit^^-conUnued. 

— Licensing Adts. 

See Licensing- Acts— L icence. 

— Shops. 

See Shops. 

MAEDATOEY lEJITECTIOE — Building in 
street. 

See Local Goveenment— S treets. 

MAEITOBA— Laws of. 

See Canada. ^ 

MAEOE — Common, Rights of — Trespass by 
commoner — Serious injury to waste — 
Suit by f#low commoner — Injunction. 
See Common. 

MAESLATJGHXEE — Murder or — Provocation. 
See Ceiminal Law — Murder. 

— Person convicted of — Defendant in probate 

action — Striking out.’ ^ 

See Peobate. 

r 

MAEDPACTDEEE — Dangerous article — Sale by 
manufacturer to shopkeeper — Purchase 
by plaintiff from shopkeeper — Defect 
unknown to manufacturer — Injury to 
plaintiff — Liability of manufacturer. 
See Negligence. 

MAPS — Evidence — Market — Presumption of lost 
grant— Easement — Copies from Record 
Office. *■ 

See Maeket. 

MAEIEE lESBEAECE. 

See Insueance — Marine. 

MARKET — Cattle — Facilities for weighing — 
“ Mart ” within cattle marhet occupied exclusively 
by a firm of auctioneers as a cattle, sale yard — 
Weighbridge within marliet but outside sale yard 
— Marhets arid Fairs ( Weighing of Cattle) Act, 
1887 (50 4* 51 Viet. c. 27), s. 4 — Marhets and Fairs 
(Weighing of Cattle:) Aet, 1891 (54 4* 55 Viet. 
0 . 70), s. 4, siib’S. 1. 

Sect. 4, sub-s. 1, of the Markets and Fairs 
(Weighing of Cattle) Act, 1891, enacts that “ An 
auctioneer shall not, unless exempted by order 
of the Board of Agriculture from the require- 
ments of this section, self cattle at any mart where 
cattle are habitually or periodically sold, unless 
there are provided at that mart similar facilities 
for weighing cattle as are required by the princi- 
pal Act and this Act in the case of cattle *sold 
at a market or fair to which the principal Act 
applies.” 

The corporation of 0. let an enclosed space 
within their cattle market ^ the respondents, a 
firm of auctioneers not exempted from tlie above 
section, for their exclusive use as a sale yard. 
To reach this sale yard all cattle to be sold there 
passed through the market on payment of toll to 
the corporation. There was a weighbridge pro- 
vided by the corporation within the market but 
outside the sale yard, and any animal sold by the 
respondents could be weighed on it. The respon- 
dents had n 9(5 weighbridlge in working order in 
their sale yaref, and were summoned' for not pro- 
viding at “ that mart ” such facilities for weigh- 
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MAEKET — continued. 

ing cattle as were required by tbs Markets and 
Fairs ^Weigliiug of Cattle) Acts, 1887 and 
1891 

Held, that the market weighbridge outside 
the respondents’ sale yard or “ mart ” afforded 
the facilities for weighing cattle required by s. 4 
of the Act of 1887, and that therefore the respon- 
dents had not contravened s. 4, sub-s. 1, of the 
Act of 1891. 

Qufcre^ whether a sale yard within a market 
be a mart at all within the meaning of s. 4, sub- 
s’ 1, of the latter Act. Knott n. Stride and 
Another - - Biv. Gt. 11 L. G. E. 534 ; 

109 L. T. 181 ; .77 J. P. 222 

Extension of market — ^^Charter days — 
By days — In simfuxta — Ourflom — Streets sub- 
ject to market rights — Presumgdion of lost grant 
— Basement — Dedication subject fo obstruction — 
Pr I mte m arket — Tolls — Reasonable — Payment 
by sellexs-^ Publication of charges — Bmdence — 
Maps — Copies from Record Office. 

Ill 1682 Cffarles II. granted to H.’s pre- 
decessor -«n title a right to hold markets on 
Thursdays and Saturdays. In Att.-Gen. v. 
Homer (1884) 14 Q. B. D. 245 ; (1885) 11 App. 
Cas. 66, it was held that this charter authorized 
an overflow of the market into the adjoining 
streets on Thursdays and Saturdays, and that a 
lost charter for the other days of the week was 
not to be presumed. H. held markets on all the 
days of the week, made use of the adjoining 
streets for the purposes of these markets, and 
took tolls from the persons who used them ; and 
took tolls from sellers instead of from buyers. 
An action was brought to restrain him from 
doing so : — 

Held^ that the question of a lost grant of a 
market on days other than Thursdays and 
Saturdays could not, after the decision in Att.- 
Ben. V. Horner^ 14 Q. B. D. 245, be raised in that 
Court ; that the deft, had no right in respect of a 
private market to overflow into the streets on days 
other than Thursdays and Saturdays ; that he had 
always claimed to act under the franchise, and 
the Court would not presume a legal origin for 
a usage which was inconsistent with the right 
claimed and would not presume that the streets 
had been dedicated to the public subject to the 
right of overflow ; that in the absence of custom 
or prescription or individual contracts to the 
contrary, market tolls were payable by the buyers 
and not by the sellers : that the tolls taken were 
reasonable and there was no obligation on a 
franchise owner to publish a list of his charges ; 
that the fact that other members of the 
public would be benefited by the continuance of 
the illegal acts was immaterial. 

Maps from the British Museum and Guildhall 
Library not admitted as evidence of particular 
facts without further proof. 

Copy from the Record Office of a petition, 
stated to have been filed there but not produced, 
admitted. 

Decision of Warrington J. [1912] W. N. 199, 
varied. Att.-Gen. v. Horner (ISTo. 2) 

C. A. [1913] 2 Ch. 140 ; 82 L. J. (Ch.) ,«39 ; 

11 L. a. E. 784 ; 108 L. T, 609 ; [19131 
W. N. 77 J, P. 157 ; 29 T. L. E. 

451 ; 57 S. J. 498 


MAEKET — contin/uMd, 

Tollable goods — Ckmtract of sale made outsidm 
I market limits — Delivery within marhet limits — 
Whether toll payable — Markets and Fairs 
Clauses Act, 1847 (10 # 11 Viet c. 14), .9. 13. 

The urban district council of llfracembe 
constructed a market place iif their district 
under the powers conferred by s. 166 of the 
Public Health Act, 1875. That Act incorporated 
the provisions of the Markets and Fairs Clauses 
Act, 1847. 

On Dec. 9, 1912, the appellant, a farmer, at 
his dwelling-house, whi^ is situate within the 
urban district of Ilfracombe, entered into a 
contract with one Trebble, a butcher, for the 
sale to him of two specific pigs, then alive, at the 
price of 10.9. 6^. per score, it being a term of the 
contract that the appellant should kill and 
deliver them, and that they should he at the 
appellant’s risk until delivered. The appellant 
then killed the pigs, and on Dec. 13, at a 
time when the market was open, delivered the 
carcases to Trebble at his shop, which is also 
situate within the prescribed limits. The 
carcases were weighed and the price ascertained 
at the said shop. On toll being demanded of 
him for the pigs he refused to pay it. He was 
thereupon summoned under s. 13 of the Markets 
and B’airs Clauses Act, and was convicted, upon 
the ground that the sale was not complete until 
delivery, and that the delivery was at a place 
where the appellant was prohibited from 
selling : — 

Held, that the word “ sell ” in s. 13 was not 
to be construed with reference to the niceties of 
the law of sale or to the question whether the 
property had passed, but was to be understood 
in a popular sense ; that the sale by the appellant 
for the ‘purposes of the said section took place on 
Dec. 9, when the contract was made, and 
not when the carcases were delivered ; and 
that as the contract was made at the 
appellant’s own dwelling-place, he was not liabl<^ 
to pay toll. Lambert r. Bows - Biv. Ct. 

[1913] W. N. 289 ; [1914] 1 K. B. 38 

MAEKET CrAEBEIf — Notice to quit — ‘^Good 
and sufficient cause.” 

See Landlord and Tenant— Agri- 
cultural Holdings. 

MAEEIAGE— Divorce. 

See Divorce and Husband and Wipe. 

MAEEIAGE SETTLEMENT. 

See Settlement. 

MAEEIAG-ES — Non-paroehial registers — Certifi- 
cates of recording clerk. 

See EviDENCE—Public Bocument. 

MAEEIEB WOMAN. 

See D I voRCE and Husband and Wipe. 

MAEEIEB WOMEN’S PEOPEETY ACT, 1893, 
See Divorce— C osts. 

MAESHALMNG ASSETS.^ ^ 

Sec Administration. 

MASONS. 

^(2^^EEVENUE— Corpe^ation Duty. 
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MASTER (SUPREME COURT) — Practice— 
♦ Assessment of damages by a Master — 
Appeal from Mastef' — Court to which 
appeal lies. 

^ See Appeal— Court of Appeal. 

MASTER AND BmYAm~-Autkority of servant 
— Tort — Liahility of maste7* — By-laws — Train- 
loays — Bnfoi^c'mg 'by-laivs — Authoi'ity of con- 
ductor — Liability of L. O. C. for Ms acts. 

By-law 14 of the London County Council’s 
Tramway By-laws provided that “ No person 
shall hold or hang on By or to any part of a 
carriage or travel therein otherwise than on a 
seat provided for passengers” ; and by-law 
22, ^‘The conductor of each carriage shall 
enforce or prevent the breach of these byelaws 
.... to the best of his ability.” 

A tramcar conductor in the employment of 
the defts. left the car he was in charge of in 
pursuit of boys who were following it with the 
intention of hanging on to the rear platform ; he 
ran after, fell over, and injured the infant pit., 
a boy of nine years of age, under the mistaken 
impression that the pit. was one of the boys 
following the car. It was admitted that he had 
acted as he did in order to punish the pit. or 
any other boys ho might catch and to deter 
them : — 

Ileld^ that the act of the conductor was not 
^done in the course of his employment, nor within 
the scope of his authority, and that the defts. 
were not liable in damages for the injuries 
sustained by the infant pit. Radley i?, London 
C. C. - Div. Ct. 11 L. G. R. 1036 ; 109 L. T, 
162 ; 29 T. L. R. 680 

Common employment — Breach by employers 
of statutory duty — Canada — Ontario. 

The doctrine of common employment does 
not apply to protect employers where in viola- 
tion of a statutory duty they put in a position a 
servant not qualified for the particular work, 
«rnd a fellow servant is injured as a direct result 
of such unqualified servant’s acts. Jones v. 
Canadian Pacipio Ry. Co. - - P. C. 

29 T. L.R. 773 

Implied authority of servaiit — Liability of 
master — Emergency — Eegligeiice of servant. 

Hottghton r. PiLiairoTON - - Div. Ct. 

[19121 3 K. B.308 ; 82 L. J. (K. B.) 79 ; 107 
L. T. 236 ; 28 T. L. R. 492 ; 66 S. J. 633 

— Inland Revenue — Male servants — Driver of 
vehicle conveying children to school 
— “ Coachman.” 

See Revenue— Excise. 


• Negligence of servant- 
master for. 

See Nuisance. 


-Criminal liability of 


JTegligence of servant — Inspector of gas meters 
acting as repairer— -Scope of emgAoyment. 

An automatic gas meter, leased by the defts. 
to the plt.’s. father, having got out of order, the 
plt.’s nurse, seeing in the street P., who was a 
gas fittings inspector employed by the defts., 
asked him to mend the meter, Aftcy attempting 
to mend it, F. left his knife lying about open. 
The pit., aged four years, picked up the knife and 
injured his eye : — 

JFIeld^ that thoC’C was no evidence that F. was 


MASTER AND SERVANT— 

negligent, or th^ he was acting within th^cope 
of his employment. 

Decision of Bray J. affirmed. Fobsyth r. 
Manchestee Goepoeation - - C. A. 107 

L. T. 600 ; 76 J. P. 465 ; 29 T. L. R. 15 

Negligence of servant — Omnibus driven by 
conductor — Liability of employers. 

If an omnibus is driven by the conductor, his 
employers are not liable for the consequences 
of his negligence, in the absence of evidence 
that he was authorized by them to drive the 
omnibus or that the driver was under the 
necessity of delegating his duties. Ricketts v. 
Thomas Tilling, Ld. - - - Atkin J. 

♦ 30 T. I. R. 132 

— Restraint of trade — Area of restriction, 

whether insufficiently defined — Reason- 
ableness. 

See Resteaint op Trade. 

— Sale by servant of licensed person — Licensing 

Acts— Liahility of servafTfc to penalty. 

See Licensing Acts— O ffencq^<. 

Trade secret — Secret process — Confidential 
employment — Implied obligation of servant — 
hiformation as to secret process aeguired during 
employment — Information merely committed to 
memory — Improper use of information — Action 
to restrain — Secret process not disclosed to Court 
— Power of Court to grant injunction. 

An ex-servant who has been confidentially 
employed in the manufacture of an article under 
a secret process is under an implied obligation to 
his late master not to use or disclose any knowledge 
or information as to that secret process acquired 
by him during his employment. 

Morison v. Moat (1851) 9 Hare, 241 ; Inch <^* 
Sons V. Priester (1887) 19 Q. B. D. 629 ; and 
Bobb V. Green [1895] 2 Q. B. 1, 315, applied. 

This principle applies to information acquired 
and retained in the servant’s memory, as well as 
to information committed to writing and existing 
in a tangible form. 

The observations contra in Merryweatker v. 
Moore [1892] 2 Oh. 518, 524 ; Lamb v. Evans 
[1893] 1 Ch. 218, 236 ; Louis v. Smellie [1895] 
W. N. 115; 73 L. T. 226, 228; and Measures 
Brothers.^ Ld. v. Measures [1910] 1 Ch. 336, 346, 
were not addressed to the case of a secret 
process. ' 

Where the Court is satisfied that there is a 
secret process, and that the ex-servant has 
learnt a material part of it during his employ- 
ment, and has made an improper use of ^the 
knowledge so obtained, it can grant an injunc- 
tion, although the actual details of -the secret 
process are not disclosed to the Court at the 
trial. 

Newbery v. James (ISIB') 2 Mer. 446,451, 
distinguished. Amber Size and Chemical 
Co., Ld, V. Menzel - Astbury J. [1913] 2 Oh. 

239 ; 82 L. J. (Ch.) 573 ; 30 R. P. 0. 433 ; 

109 L. T. 520; [1913] W. N. 189; 29 
T. I. R. 690; 57 S. J. 627 

— Workmen’s compensation. 

C See Workmen’s Compensation. 

MATRIMONIjfi CAUSITS ACTS. 

See Divorce — Costs and Maintenance. 
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“ MAY ” ■ — Statute — Construction — Enabling 
% words — “ May ” equivalent to “ must.’” 
See Justices— Criminal Law— 

dioiion. 

MEASURES— Weights and. 

See Coal. 

MEBICAL EXAMIMATIOH— Right of employer 
to require medical examination of work- 
man — Refusal of workman to submit. 
See Workmen’s Compensation — 
Compensation — Review — Incapacity. 

MEBICAL OEEICER — Certificate o{ — Detention 
of alleged lunatic in^^JSS^orkhouse — Action j 
for false imprisonment against work- 
house master — Stay of proceedings. 

See Lunacy. 

MEBICAL PRACTITIONER — National Insur- 
ance Act, 1911, ss. 14, 67 — Rule of 
appiwed society that only a certificate 
nf a panel doctor will be accepted — 
ultra vires. 

See Insurance (National). 

MEBICAL REFEREE — Workmen’s compensa- 
tion. 

Workmen’s Compensation. 

MEETING. 

See Company— Meeting. 

“ MEMBERS ’’—Company — ^Winding-up — Direc- 
tors “ex officio members.” 

See CoA[PANY — WiNUiNG-uP — Contri- 
butories, List of. 

MERCHANDISE -False trade descrip- 

tion — “ British Tarragona Wine ” — Merchandise 
Marls Act, 1887 (50 # 51 Viet. c. 28), 2, 

sub-s. 2. 

It is an offence under s. 2, sub-s. 2, of the 
Merchandise Marks Act, 1887, to sell as “ Fine 
British Tarragona Wine ” a mixture of 85 per 
cent, of wine made in England and 15 per cent, 
of mistella, a form of Tarragona wine used solely 
for blending. Holmes v. Pipers, Ld. 

Biv. Ct, 30 T. L. R. 28 

MERCHANT SHIPPING. 

See Shipping^ , 

- — Mortgage. 

See Mortgage— Priority. 

MERGER — Settled estate — Tenancy for life and 
freehold reversion — Executory gift over — Con- 
veyance of life estate — Intention— 'Merger at law 
and in equity. 

Under the will of a testator, C. A., who died 
in Feh., 1889, a freehold farm stood limited to 
the use of the testator’s widow for life with 
remainder to the use of her son 0. B. A. in fee, 
with an executory gift over to G. A. in the event 
of the death, unmarried, of C. B. A, in the life- 
time of the widow. By a deed of Dec. 9, 1889, 
the widow, in consideration of 10^. and of natural 
love and affection, conveyed the farm unto and 
to the use of C. B. A. for all the remainoer of 
her life. G. A. died inTl900, hav^iig by his will 
devised the farm to trustees upon trust for sale 
and division amongst his children. In 1902 the , 
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MERGER — continued. 
farm was sold and ®he money invested. C. B. A. 
died intestate and unmarried on July 22, 1912, 
and letters of administration to his estate were 
granted to his mother. She was still alivS. 
Upon an originating summons by the su/viving 
trustee of the will of C. A., for the purposes of 
the Settled Land Acts, to determine who was 
entitled to the capital moneys representing the 
proceeds of sale of the farm : — 

Held, that there was a merger of the life 
interest of the widow ^nn the freehold reversion 
by operation of law and also in equity, inasmuch 
as no presumption could be made of an intention 
on the part of the grantee to preserve the life 
estate; and therefore the capital moneys in 
question belonged to the trustees of the will of 
G. A. In re Attkins. Life Attkins 

Eve J. ! 1913] 2 Cb. 619 ; 109 L. T. 155 ; 
[1913] W. N. 262 ; 67 S. J. 786 

METROPOLIS. 

See London. 

METROPOLIS MANAGEMENT ACT, 1855. 

See London. 

METROPOLITAN WATER BOARD (CHARGES) 
ACT, 1907. 

See Water— Rate and Supply. 

MICHAEL ANGELO TAYLOR’S ACT, 1817, ^ 

See London — Streets. 

MILK — “ Carrying on trade of purvey or of mill ” 
— Sale of mill at railway station buffet— Necessity 
for registration — Fairies, Cowsheds, and Mill- 
shops Orders, 1885 and 1886. 

Spiers & Pond, Ld. v. Green - Biv. Ct. 
[1912] 3 K. B. 676 ; 82 L. J. (K. B.) 26 ; 
10 L. G. R. 1050 ; [1912] W. N. 238 ; 

77 J. P. 11 ; 28 T. L. R. 14 
See Adulteration. 

MILL STREAM. 

See Water. 

MINE. 

See Mines. 

MINERAL RIGHTS BITTY. 

See Revenue— Mineral Rights Duty, 

MINERALS. 

'Mines. 

MINES. 

Coal Mmes, col. 399. 

Execution. See Canada — Ontario. 

False Imprlsomnent. See FALSE Im- 
prisonment. 

Grant. See Revenue. 

Lease. See Settled Land. 

Mineral Rights Eutg. See Revenue. 
Mimmum Wage. See above, CoS,l 
Jffines. 

Partnership. See StannariIs. 
Reservations, col. 404. 

R^^emie. See Revenue. 

Settled Estates, /S?^*Sbttled Land. 
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Stannaries. See S’fATs^N'ARiES. 
Worlinmi^s Compensation. See WOEK- 
men’s Compensation. 

y Coal Mines. 

Bxplosiws — Supply of— Actual net cost to 
the owner ’’ — Cost of carriage — Cost of disPnhution 
—Coal Mines Act, 1911 (1 2 Geo. 6, c. 50), s. 61, 

sub-8. 2. 

Sect, 61, sub-s. 2, of the Coal Mines Act, 1911, 
provides that no explosiTes shall be taken into or 
used in any mine except explosives provided by 
the owner, and the price, if any, charged by the 
owner to the workman for any explosives so 
provided shall not exceed the actual net cost to 
the owner : — 

Meld, that the “ actual net cost to the owner” 
includes the cost of carriage to the owner’s 
magazine, but does not include the cost of 
distribution from the magazine to the workman. 
Bvans V. Gwendeaeth Anthracite Colliery 
C o., Ld.' - - Div. Ct. [1913] 3 K. B. 100 ; 

82 L. J. (K. B.) 983 ; 109 L. T. 102 ; 

[1913] W. N. 131 j 29 T. I. E. 455 

— “ Improvements ” — Payment out of capital — 
Collieries — Works required by Coal 
Mines Act, 1911. 

See Settled Land. 

^ Mmimum icage — Ambiguous award — Deolara- 

to7^y judgment as to meaning of— Jurisdiction of 
Court — Coal Mines {Minimum Wage) Act, 1912 
(2 Geo. 5, c. 2) — R. S. C., Order xxv., r. 5. 

Where a joint district board under s. 2 of the 
Coal Mines (Minimum Wage) Act, 1912, make an 
award settling the minimum rates of wages in 
their district, and the award is expressed in 
ambiguous terms, although there is no right of 
appeal from the award, the High Court has 
jurisdiction under Order xxv., r. 5, to determine 
what it means, and declare the ’rights of the 
^^rties under it accordingly. Lopthouse 
Colliery, Ld. v. Ooden - Bailhache J. 

[1913] 3 K. B. 120 ; 82 L. J. K. B. 910 

Minimum wage — District ovules — Method of 
ascertaming earnings of miner — Validity — 
Certificate — Right to sue — Dei^bysHre (exclusive 
of South Derby shire) District Rules — Coal Mines 
(Minimum Wage) Act, 1912 (2 Geo. 5, c. 2), s. 1. 

By r. 4 of the rules for the district of Derby- 
shire (exclusive of South Derbyshire), made 
under the provisions of the Coal Mines (Minimum 
Wage) Act, 1912, for the purpose of ascertaining 
what sum is due to a workman for any pay- week 
in respect of his right to wages at the minimum 
rate regard shall be had to the amount of his 
actual earnings during the period consisting of 
the pay- week in question and as few preceding 
pay-weeks as shall be necessary to make up a 
period during which the colliery has worked not 
less than ten full days, provided that the period 
shall in no case be longer than four pay- weeks 
in all. By r. 7, if any question shall arise 
whether any workmaii in the distrKjJ; is a work- 
man to^hom the minimum rate of wages is 
applicable, the question shall be decided (in the 
last resort) by the district board, and, failing a 
settlement by them, by the independent chair- 
man, and a certificate of the decision shall be 
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signed by the ^chairman and vice-chaiif^ian of 
the board or by the independent chairman, as 
the case may be, and such decision shall in every 
case be final and binding. 

By reason of a strike of miners work at the 
defts’ colliery in the early part of 1912 ceased 
for about six weeks. On April 10 work was 
resumed, but for the pay-week ending on 
April 16 the colliery worked only one day, and 
for the pay- week ending on April 23 the colliery 
worked only five and a half days. The plL, 
who was a miner employed at the colliery, 
claimed to be entitled to wages at the minimum 
rate settled' und^ the Coal Mines (Minimum 
Wage) Act, 1912, for the pay- week ending on 
April 23. The defts. disputed his claim and 
the question came before the district board and 
finally before the independent chairman, who 
gave a certificate that by reason of r. 4 the pit., 
was excluded from the operation of s. 1 of the 
Act, and was not a workman ^to whom the 
minimum rate of wages was applicable ^n respect 
of the pay- week in question. The pit. thereupon 
brought an action in the county court to recover 
the difference between the minimum rate of 
wages and the amount actually earned by him 
for'that week : — 

Meld, that it was a condition precedent to 
the plt.’s right to sue that he should have 
obtained a certificate that he was a workman to 
whom the minimum rate of v/ages was applic- 
able ; that r. 4 was not ultra wires ; and that 
therefore the action was not maintainable. 

Davies v. Glamorgan Coal Co. [1913] 3 K. B. 
222, discussed, Eandle v. Olay Cross Co., Ld. 

Biv. Ct. [1913] 3 K. B. 795 ; 522 I. T. 109 ; 

29 T. L. E. 624 

Minimum wage — Method of asoerta%ning 
actual daily earnings of mmers — Rower of joint 
district board to rnahe rules as to— Inability of 
worhman to earn minimum wage — CircuTnstances 
beyond his cniitrol — Rule requiring notice to 
official — Regularity and efficiency of the loorh — 
South Wales Dlst7iGt Rules — Coal Mines (Mmi- 
mum Wage) Act, 1912 (2 Geo. 5, c. 2), s. 1, 
sub-s. 2. 

Appeal from a judgment of Bickford J. 
[1913] 3 K. B. 222. 

The pits, were colliers-employed by the defts. 
in their colliery, which was within the South 
Wales (including Monmouth) district created by 
the Coal Mines (Minimum Wage) Act, 1912. The 
joint district board constituted under that Act 
to settle the mmimum rate of wages and the 
general district rules for the district failed to 
agree, and thereupon the chairman of the board 
by his award, dated July 6, 1912, settled the 
minimum rates of wages, an^. fixed the standard 
rate of day wage for a collier working at piece 
work. He also by his award made district rules 
for the district, r. 7 (1.) of which provided that 
“ in ascertaming whether the minimum wage 
has been earned by any workman on piece work, 
the total earnings during two consecutive weeks 
shall be divided by the number of shifts and 
parts of shifts he has worked during such two 
weeks.” The j^lts. claims a declaration that the 
rule was ultra vires and void. The district rules 
also contained a rule, r. 5, which provided that 
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“ if ^ any time any workman shall, in conse- 
quent of circumstances over which he alleges 
he has no control, be unable to perform such an 
amount of work as would entitle him under the 
price list or other agreed rates to a sum equal to 
the daily minimum rate, then and in such case 
he shall forthwith give notice thereof to the 
official in charge of the district in which he shall 

be engaged If any workman shall act in 

contravention of this rule he shall forfeit the 
, jight to wages at the minimum rate for the pay 
in which such contravention shall take place.” 
The pits, also claimed a declaration that this 
rule, so far as it provided for giying notice to 
the official in charge of th« district was con- 
cerned, was ultra vires. 

Pickford J. held that r. 7 (1.) was ultra vires 
and that r. 5 was intra vires as prescribing a 
condition with respect to the regularity and 
efficiency of the work to be performed. 

The defts. appealed against the first part of 
'the judgmoni?! and the pits, gave notice of cross- 
appeal against the second part. 

The 0. A, held that r. 7 (1.) was ultra vires. 
The Act gave no power to the district board 
to make a rule for ascertaining the rate of 
wages actually earned. They held that r. 5 
was intra vires. The Court substituted the 
following declaration for that made by the Court 
below : The Court, without expressing any 
opinion as to how the rate is to be ascertained, 
but expressing the opinion that the district board 
has not under the Act power to determine 
over what period the actual earnings of the 
workman are to be taken for the purpose of 
determining the rate of such earnings, and the 
deficiency, if any, of such rate below the 
minimum rate, declared r. 7 (1.) to be ultra vires, 
and the disputed portion of r. 5 — “and in 
such case he shall forthwith give notice thereof 
to the official in charge of the district in which 
he shall be engaged” — to be intra vires. Davies 
AJ iTD Others v. G-lamorg-ait Coal Go. 

C. A. [1913] W. K. 3d5 ; 30 T. L. R. 161 

Minimum wage~-^^Pits ^'-^Meaning of—Wages 
— Coal Mines (^Minimum Wage') Act, 1912 
(2 Geo. 5, 0 . 2), s. 2, sul-s. 5. 

The joint district board for West Yorkshire 
constituted under Mie* Coal Mines (Minimum 
Wage) Act, 1912, were empowered by s. 2, sub-s. 5, 
of the Act to subdivide West Yorkshire into two 
or more districts if desirable for the purpose of 
settling minimum rates of wages. The masters 
and men upon the board were unable to agree as 
to the division, and his Honour Judge Amphlett, 
the chairman of the board, divided the district 
into two parts, fixing the Great Northern main 
line to Leeds as Ifhe line of division. 

By an award dated June 10, 1912, the eastern 
sub-division was to include all pits situate on the 
east of the Great Korthern By. line, as therein 
described, and the western sub-division was to 
include all pits situate on the west of the same 
ry., as similarly described, and by the same 
part of his award minimum rates of wa^es were 
fixed for each sub-division. 

The pits., who were the ovgiers of the mine, 
claimed that their collieries yrere in the western 
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and the defts., who represented the miners 
claimed that they vlire in the eastern sub-division 
the importance of the matter being that th( 
rates of wages applicable to the western sub' 
division were lower than those applicable to tine 
eastern sub-division. The queation of construc- 
tion wsLS the sense in which the word “pits” 
was used in the chairman’s award. 

The learned judge found as a fact that the 
word “ pits ” was used to denote (a) the shaft ; 
(&) the underground workings, with or without 
the shafts ; and Qe) the* colliery as a whole ; and 
that the primary meaning of “pits” was the 
shafts : — 

Meld, that the word “ pits ” was used to mean 
the shafts by which the men came up and weni 
down, and that upon the true meaning of the 
word “ pits ” the pits.’ colliery was in the eastern 
sub-division of West Yorkshire. Lofthouse 
Colliery, Lb. v. Ogden - - Bailhaehe J- 

107 L. T. 827 ; 29 T. L. R. 179 ; 57 S. J. 186 

Minimum wage — Wages — Agreement that in 
eemtain oircumstaiices loorhnem should get fiill 
day'^s pay although full day not loorhed — 
Whether superseded hy miles under Coal Mineh 
(^3Hnimum Wage) Act, 1912 (2 Geo. 5, c. 2). 

Bj an agreement made prior to 1912 between 
the defts. and their workmen it was. agreed that 
if a fatal accident occurred in the defts.’ mine 
before 12 o’clock, the day wagemon in t}%e 
district in which the accident happened, if they 
came out, should be paid a full day’s wage : — 

Meld, that in the case of a workman who was 
getting a higher wage than the minimum rate, 
this agreement was not superseded by a rule 
made under the Coal Mines (Minimum Wage) 
Act, 1912, which provided that, in the event of 
any interruption of work during a shift due to 
an emergency over which the management had 
no control, the workman should only be paid 
such a proportion of the minimum rate as the 
time he worked bore to the total numbenrof 
hours of the shift. Mackinkon North’s 
Navigation Collieries (1889), Lb. 

Pickford J. 29 T. I. R. 615 

/Special rules — Refusal to obey lawful com- 
mand — Offence — Coal Mims Megulation Act, 
1887 (50 I* 51 Viet. c. 68), 61. 

Under the powers given by s. 51 of the Coal 
Mines Regulation Act, 1887, special rules were 
made for a mine providing that all persons 
employed in the mine should be under the 
control of the manager, under-manager, and 
deputies, and should at ail times obey their law- 
ful commands, and that any person committing 
a breach of any of the special rules should be 
guilty of an officnce against the Act. 

A number of trammers in a mine, whose duty 
was to convey tubs when filled with coal to the 
“ straight road,” and bring back the empty tubs, 
their pay varying with the number of tubs con- 
veyed by them, after being at work some hours 
stopped work, and asked to be drawn out of* the 
mine. JJiey were ordered by the under-manager 
to return to work, but they refused to do so, 
saying that they had not a sufficiency of tubs, 
and owing to their stopping work certain miners 
were als# compelled to leave work, Ope of the 
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tr^immers having been summoned under one of 

the above special rules, and convicted : — 

JSeldj that the conviction tinder the special 
rule v^as right. Colbeck: v. Whitwham 
"" Div. Ct. 23 Cox, C. C. 50 ; 107 I. T. 

r 22; 76 J. P.281 

Stall system — Ga7igs — Stallmen — Daymen — 
Payment of gang^s laages to stallman — Terms of 
contract between owners and dayman. 

The pit. was a dayman at a colliery at which 
stallmen and daymen wo];Jjed together in gangs, 
the system being known as the “ stall system,” 
and the practice being for a stallman to receive 
the wages due to the whole gang and to pay the 
daymen. The stallman, after receiving the 
wages, absconded without paying the pit. 
Thereupon the pit. brought a county court 
action for his wages against the colliery owners. 
The judge held that there was no contract by 
the defts. with the pit. to pay him wages, and 
that when the defts. had paid the stallman 
they had carried out their part of the contract, 
and he gave judgment for the defts. : — 

Held, on the facts, that there was evidence 
to support the judge’s finding that payment to 
the stallman was payment to the pit. Higgin- 
soN V. Blackwell Colliery Co. 

Div. Ct. 30 T. L. E. 175 

Statutory loorldng day — Coal Mines Regula- 
fion Act, 1908 (8 Ddw. 7, e. 57), s. 1, sub-ss. 1, 2 
— Exceeding limit of worMng day — ’‘''Meeting 
any danger or apprehotded dangevT 

It is no defence to a prosecution under 
s. 1, eub-s. 1, of the Coal Mines Begulation Act, 
1908, that workmen were employed for more 
than the statutory working day to meet a 
danger, or apprehended danger, arising from 
a regularly recurring incident in the working 
of the mine, and not from an extraordinary 
occurrence. 

Accordingly, it is a contravention of s. 1 
tif^mploy miners for more than the statutory 
worldng day in carrying out ordinary repairs 
rendered necessary by falls of roof which have 
accumulated during the idle period at each 
week-end, and which must be attended to, 
before work in the mine can be resumed. 

Appeal dismissed. Thorneyoroft x>. 
Archibald - - Ct. Just. Sc. 7 Adam, 78 

Statutory worliing day — Thme allowed below 
ground — Conti*arention of Coal Mines Regulation 
Act, 1908 (8 Mdto. 7, c. 67), ss. 1, 7 — Conniranao 
by manager. 

By s. 1 of the Coal Mines Kegulation Act, 
1908, an onsetter shall not be below ground for 
more than nine and a half hours during any con- 
secutive twenty-four hours, and by s. 7, sub-s. 1, 
if any person connives at any contravention of 
the Act he shall be guilty of an offence. 

The appellant was manager of a coal mine in 
which several onsetters were below ground for 
periods longer than that provided by the Act on 
numerous dates extending over several months. 
No entry as to the cause 'Was made in tlj,^ register 
kept by tH appellant under the AetJ^ as the 
appellant was unable to ascertain a definite 
reason for the men failing to reach the surface 
in proper time, bn^t on some ocesrsions he, 


MINES (Coal Mines) — continued. 
cautioned the m^. The appellant had acted in 
good faith and he had not aided the i^n in 
evading the Act or encouraged them to disobey 
it. A Court of summary jurisdiction convicted 
the appellant of connivance at the contravention 
of the Act, but quarter sessions quashed the con- 
viction : — 

Held, that the order of quarter sessions must 
be affirmed. Gregory v. Walker - Div. Ct, 

77 J. P. 55 

— Support — Eailway — Mines lying outside the^ 

forty yards limit. 

See Railway— M ines. 

JRxecution. 

— Fieri facias — Unpatented mining claim in 

Ontario — Seizure and sale. 

See Cakada— O ntario. 

False Imprisonment. 

— Miner in coal mine — Refusal^ to work — 

Refusal of employers to afiord :^cilities 
for leaving the mine. 

See False Imprisonment. 

Grant. 

— Grant of right to let down surface — Lease of 

“ right to work the minerals.” 

See Revenue — Mineral Rights Duty. 

Lease. 

See Settled Land, o 
M ineral Eights Duty. 

— Rental value — Rent paid by working lessee in 

last working year — ^Arrears of rent— 
Landlord’s property tax — Super-tax. 

See Revenue — Mineral Rights Duty. 

Minimum Wage. 

See above, Coal Mines. 

Partnership. 

— Mining partnership of two — “ Company” — 

W inding- up — J urisdiction — H i gh Court 
— County court. 

See Stannaries. 

Reservations. 

Deed — Construction— 'Gra^d of fee sim^ple — 
Reservation of "mimes, guarries of metals and 
minerals and S'prings ofoiC' by grantor — Natural 
gas not within reservation. 

In an exception in a conveyance of land 
of “ all mines and quarries of metals and 
minerals and all springs of oil in or under 
the said land, whether discovered or 

not *’ : — 

Reid, that natural gas, which at the date 
of the conveyance possessed no commercial 
value, was not included, but passed to the 
grantee. Barnabd-Argue-Both-Stearns Oil 
AND Gas Co. and Others u. Earquharson 
P. C* [1912] A. C. 864 ; 82 L. J. (P. C.) 30 ; 107 
^ L. T. 332 ; 28 T. L. B. 690 

Grant of land l>y Crown-^ReservaPion of mines 
and minerals — Action by s-ervm owner to restrain 
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Mi:NrES (Keservations) — contlmed, 
removc^f minerals — Waiver of Rights of Crown 
after comnenoement of action — Effect of waiver 
—Ceylon. 

The respondent was the owner of land 
under a grant from the Crown which ex- 
pressly reserved to the Crown all mines and 
minerals in or upon the said lands, and he 
brought an action against the owner of adja- 
cent land to restrain him from trespassing on 
his land and taking minerals from under it, 
a^d for the value of the minerals so taken. 
After the commencement of the action he ob- 
tained a written statement from the Crown 
that no claim was made on the .part of the 
Crown to the minerals in qizsstion, “anything 
in the wording of the Crown grant notwith- 
standing ’’ : — 

Held, that this waiver of the rights of the 
Crown had no retrospective effect so as to vest 
the title to the minerals in the respondent, and 
that the acti^ would not lie. Fernando and 
Another v. De Silva 

T. C. 82 L. J. (P. C.) Ill ; 107 L. T. 670 

Eevenue. 

— Mineral rights duty. 

See Eevenue — Mineral Rights Duty. 

Settled Estates. 

— Power of leasing — Tenant for life—Statutory 

powers — Mining lease — Rent and 
profits — “ Contrary intention.’* 

See SE^jfTLED Land. 

Stannaries. 

See Stannaries. 

Workmen’s Compensation. 

See Workmen’s Compensation. 

MISBESCRIPTIOR—Will—Latent ambiguity— 
Falsa demonstratio. 

See Will. 

MISJOINDER. 

See Parties. 

MISREPRESENTATION— Fraud— Contract in- 
duced by fraudulent misrepresentation. 
See Fraud. 

— Fraudulent — Com|>afly — Contract to lake 

shares — Rescission— Quotation in pro- 
spectus of report by one of the direc- 
tors. 

. See Company— Prospectus. 

— Infant — Contract — Necessaries — Bill of sale— 

Fraudulent misrepresentation as to age. 
See iNi^ANT — Contract. 

MISTAKE — Money'Jfaid under bona fide — TFater 

— Supply by co7vtract — Claim to recover money 
overpaid — Ignorantia legis — Liability to supply 
at lower rate dependent on failure of customer's 
supply frotn other sources — Absence of notice of 
such failure. 

Upon a special case stated by an arbitrator, 
it appeared that by an indenture dated Ja’*. 17, 
1900, and made between the claimants, owners 
of brick and tile works, and thci urban district 
council bf Nuneaton and Chilvers Ooton, prede- 
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cessors of the Nuneaton Corporation (inter alia)^* 
as the local water authority, the council cove- 
nanted that they and their successors would, in 
the event of the claimants being unable to. 
obtain sufficient water for the purposes of«rtheir 
brick and tile works from source's therein speci- 
fied, supply the claimants at a cost price not 
exceeding 2d. per 1000 gallons. The claimants 
had, previously to the making of such contract, 
been supplied with water for their brick and tile 
works by the council frojji their main at the full 
rate of M. per 1000 gallons, and, after making 
the contract, continued to pay the full rate of 
^d. down to Jan., 1910, when they claimed to be 
entitled to have had the water supplied to them 
at 2d. per 1000 gallons, and demanded a return 
of &d. per 1000 gallons overpaid during the pre- 
ceding ten years, as money paid under a mistake 
of fact : — 

Held^ on the question of the corporation’s 
liability to repay and reversing the decision of 
Bailhache J. on that point, 11 L. G. R. 897, 
that the right of the claimants to be supplied 
with water at the lower rate arose only wheB*the 
supply from their own sources had become 
exhausted, and that they could then, and not till 
then, require a supply at cost; price for the pur- 
poses of their works. No such notice having 
been given by the claimants, they were liable to 
pay for such water as they had used at the^ 
standard rate charged to any other ratepayer. 

SembleAhe money sought to be recovered was 
paid under a mistake of law. 

Qxfjcere whether, in any event, the claimants 
could have recovered overpayments more than 
for six years back. Stanley Brothers, Ld. r. 
Nuneaton Corporation - C. A. 11 1. G. R. 

902 ; 108 L. T. 986 ; 77 J. P. 349 ; 

57 S. J. 592 

— Money paid under mistake of fact — Right to 

recover — Tithes paid under mistake 
of fact to sequestrator. 

See Tithe Rent-Charoe. 

Poor rate — Statutable deduction fur poor rate 

— Waiver for many years of right to make dcduc- 
tho7i — Mistake axid ignoraiice of law — Presuuip^ 
tio7i of lost deed. 

The defis. and their predecessors in title liad, 
since 1838, paid to the pit. and her predecessor 
in title a rent-charge of 50/. Irish, charged on 
certain premises vested in the defts., without 
making any deduction for poor rate. In 1911 
the dei'ts. for the first time claimed to make the 
statutory deduction for poor rate : — 

Meld^ that mistake and ignorance of law was 
a reasonable explanation, and that a lost deed 
releasing the right to make the statutory deduc- 
tion for poor rate ought not to be presumed 
against the defts. Corcoran i\ Wade 

Ross J. [1913] 1 1. E. 25 

— Sale of goods — Auction — Misleading catalogue 

— - Lot put up for sale — Mistake "by 
bidder as to subject-matter. • 

/S^Sale op Goo1)S. 

— Workmen’s compensation. ^ 

See Workmen’s Coaipensation — 
Accident — Notice, and Compensation 
^Agreement. 
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“ MODEBATE ” SPEED— Collision— Fog, 

^ See SHiBPi3srG! — Collision. 


MOHEY HAD AKD ^mWimJi~~Payme7it7mder 
^0}}i27ulsio)i of laia — Legal pf'oecss m a foreigyi 
oomLi'y — Action for recovery of money. 

The xule that money paid under compul- 
sion of legal process cannot be recovered back 
applies, where the legal process is that of a 
foreign Court of law. Clydesdale Bank, Ld. 
V. SchbUdbk & Co. - Bray JT. [1913] 2 K. B. 1 ; 

82 L. J. (K. B.) 750 

MONEY PAID IN MISTAKE. 

See Mistake. 

MONEY-DENDEE — hiterest grossly in excess of 
risit — Transaction re-ojyened as harsh and uyicon- 
sdoyiaMe — Money-lenders Aot^ 1900 (63 64 

Viot. c. 51), s. 1. 

Where on a loan by a money-lender the rate 
of interest charged is grossly excessive as com- 
pared with the risk, having regard to the facts 
as to the financial position of the borrower known 
to the lender, or which would have been known 
to hjm, if he had made proper inquiries, the 
Court may re-open the transaction as being 
“ harsh and unconscionable ” within the meaning 
of s. 1 of the Money-lenders Act, 1900, although 
the borrower is competent, and there is no 
element of fraud or other unfairness in the 
^ transaction. 

Interest charged at the rate of 80 per cent, 
per annum, where the Court was of opinion that 
the reasonable rate, having regard to the risk 
and all the circumstances, should not have 
exceeded 25 per cent., held sufficient of itself to 
entitle the borrower to have ihe transaction 
re-opened. Thomas r. Ashbrook (Viscount) 
Div. Gt. (Ir.) [1913] 2 I. E. 416 

Pe-ogycning transaction — LJxcessive interest — 
Marsh andj unconsoionalle''' — Money -leyiders 
Act, 1900 (63 (& 64 Viet. c. 51), 1. 

The Court, being of opinion that the interest 
charged by the money-lender for a loan was, in 
view of the borrower’s financial jjosition, ex- 
cessive, re-opened the transaction of loan and 
reduced the rate of interest. Stirling v. 
Musgbave - - Bankes J. 29 T. L. E. 333 

Pe-oiiening transaction — “ Marsh and uncon- 
scionable ” — Excessive mterest — Money-lenders 
Act, 1900 (63 4' 64 Viet. c. 51), 1. 

The deft, bori’owed from the pit., who was a 
money-lender, the sum of 1000?., and gave a 
promissory note for 1600Z., which was paj^able in 
instalments spread over twelve months, the first 
payment to be 150?., at the end of three months, 
and there was the usual default clause. The 
deft, made default in paying the first instalment 
and the pit. brought an action to recover the 1600?. 
The deft, gave evidence that the pit. agreed that 
the interest should be 60 per cent, per annum, but 
did not explain the default clause, and that it 
was agreed that he should be at liberty to pay ofi 
the whole amount at any time and only pay 
interest at 60 per ccSat. After action the deft, 
paid thet^rincipal and offered to paJ^OO per cent, 
interest : — 

Meld^ that the note did not contain all the 
terms of the bargain, that the dpft. did not 
understand the effect of the default clause, that 
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MONEY-LEITDEB— 

the transactioF, was harsh and uncons^j^onable, 
and that the pit. should have judgmem for 60 
per cent, on 1000?. up to the date when the offer 
was made. Stirling r. Ross - Avory J 

30 T. L. E. 67 

MONOPOLY VALDE — Licensing Acts. 

See Licensing Acts. 

MOEA— Trustees, Liability of — Breach of trust — 
Contributory negligence — Right of pur- 
suers to represent beneficiaries — Rate^^ef 
interest- 

See Scottish Law. 

MORTGAGE. ^ 

Clog on Equity of Redemption. See 
below, Redemption. 

Conreyance, col. 408. 

Corporation Euty. See Revenue. 

Eebentures. See Company — Debentures, 
and below, Priority and Redemption. 

Equity of Redemption. See below, 

Redemption. 

Foreclosure, col. 409. 

Insurance. See Insurance. 

Lease, See Set-opf. 

Limitations, Statutes of. See Limita- 
tions, Statutes of. 

Priority, col. 411. 

Receiver, col. 413. 

Redemption, col. 413. 

Sale. See CANADA— Alberta. 

Transfer, col. 415. 

Trustee. See Trustee. 

Clog on Equity of Redemption. 

See below, Redemption. 

Conveyance. 

Conveyance of portion of mortgaged lands 
'‘free from incumbrances'' — Right of indemnity 
— Notice — Indemnifying lands moHgagedwitih- 
out notiGe--Right of contribution. 

If the owner of lands A and B, on which a 
charge exists, conveys Iknds A for value, and 
gives a covenant that the lands are “free from 
incumbrances,” the purchaser is entitled to 
throw the charge on lands B, so long as lands B 
remain in the hands of the mortgagor or. of 
volunteers under him, but the equity ceases on a 
conveyance of lands B to a purchaser for value 
without notice. 

The owner of lands A and B, subject to an 
annuity and a mortgage, cOhveyed lands A for 
value with a covenant that the lands were free 
from incumbrances. He subsequently mort- 
gaged lands B to a mortgagee without notice of 
the conveyance : — 

Meld, that the mortgagee of lands B was 
entitled to make lands A contribute rateably 
witf lands B. towards the payment of the 
superior charges. OgEAN Accident and 
Guarantee Corporation, Ld., and Hewitt 
V. OoLLUM - Ross J. (Ir.) [1913] 1 1. R. 837 
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CASES. 


% Corporation Duty.® 

• Fund for redemption of debenture stock 
issued by corporation — Liability of 
income of fund to duty. 

See Revenue— Corporation Duty. 


Debentures. 

See Company — Debentures, and below, 
Priority and Redemption. 

Equity of Redemption. 

See below, Redemption. 

Foreclosure."^ 

Mcence hy mortgagees to wmdt peat — Juris- 
diction of Court to sanction — Conveyancing and 
Law of Property Act, 1881 (44 45 Viet. c. 41), 

s. 25, subs, 2. 

Mortgagees of land, which was in the posses- 
sion of a rec(^er appointed by the Court in 
foreclosm^e proceedings, applied to the Court 
before any foreclosure order had been made to 
sanction an exclusive licence for a term of years, 
and at a premium and royalties, to work deposits 
of peat on the mortgaged land : — 

Ifeld, that the Court had no power to sanction 
the licence. 

Quaere, whether s. 48 of the Chancery Amend- 
ment Act, 1852, s. 25 of the Conveyancing Act, 
1881, s. 13 of the Law of Property Amendment 
Act, 1859, s. 2 of the Confirmation of Sales Act, 
1862, and s. 44 of the Trustee Act, 1893 (as 
amended by s. 3 of the Trustee Act, 1893, 
Amendment Act, 1894), raise the necessary 
implication that the sales of minerals apart from 
the land and other sales therein referred to could 
not, apart from those provisions, have been 
ordered by the Court in proceedings for fore- 
closure or sale. Stamfoed, Spalding- and 
Boston Banking Co. v. Keeble - Sargant J 
[19X3] 2 Cb. 96 ; 82 L. J. (Ch.) 388 ; 

109 L. T. 310 

Parties — Mortgagor and mortgagee — Pirst 
mortgage of one share— Second mortgage of three 
shares by three co-mortgagors — 'Right of hidem- 
mty between themselves — Foreclosure of first 
mortgage — Co-mortgagors under second mortgage 
not made parties — Fffmt foreclosure. 

A co-mortgagor, liable as between himself 
and the other co-mortgagors to contribute a pro- 
portion only of the total debt and entitled to 
indemnity for any excess out of the shares of his 
co-mortgagors, is a necessary party to proceed- 
ings by a prior mortgagee to foreclose the share 
of one of his co-mortgagors. 

Stdhes v, Clendon nL790) 3 Swans. 150, n. 
followed. ^ 

On an event which happened in 1912 John, 
or the persons claiming under him, became 
entitled to 20,OOOL part of, and John, William, 
and Walter, or the persons claiming under them 
respectively, became entitled in equal third 
shares to the residue of a fund in Court repre- 
senting the residuary estate of a testator^who 
died in 1860. In 188J. William mortgaged his 
share to a first mortgagee. %a 1882 John, 
William, and Walter joined in a mortgage to the 
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MORTGAGE (Foreejoswe) — continued, 
trustees of an insurance society whereby, in con-^ 
sideration of money I advanced in part to John 
and in part by John’s direction to William and 
Walter, John covenanted within six months after 
the happening of the said event to pay to the^ 
society the sum of 17,876?. with interest ’com- 
puted from the happening of the said event, and 
John assigned his 20,0001. and each of the three 
mortgagors assigned his one third share to the 
trustees of the society, subject as to William’s 
share to the prior mortgage of 1881, and subject 
as to all the premises to redemption on payment 
by the three mortgagors, or any of them, within 
six months after the happening of the said event, 
of the said sum of 17,876?. with interest ; and 
it was thereby agreed that, as between the 
three mortgagors and the respective premises 
mortgaged by them respectively, John and 
the premises mortgaged by him should be 
primarily liable for 13,407?., William and the 
premises mortgaged by him for 3129?., and 
Walter and the premises mortgaged by him for 
1340?., and that each of them would accordingly 
contribute in those proportions to the paym^J of 
the total sum of 17,876?. and would indemnify 
the others agaiust the payment of the proportion 
for which he was to be primarily liable, but this 
provision was not to affect the mortgagees or 
preclude them from enforcing their security in 
such order as they thought fit. In 1882 the first 
mortgagees brought a foreclosure action against ** 
William and the trustees of the society and 
obtained a foreclosure order absolute. John and 
Walter were not parties to these proceedings ; — 
LTeld, that John and Walter were necessary 
parties to the foreclosure proceedings and were 
therefore unaffected by the foreclosure ; and 
that as against John and Waiter, or persons 
claiming under them, William’s share must be 
applied, first, in payment of the amount due 
under the first mortgage, and secondly in making 
good its due contribution to the mortgage to the 
trustees of the society. ^ 

Held, also, that as against William, or persons 
claiming under him, the foreclosure remaitied 
absolute, and that the balance of his sliare after 
making the payments aforesaid belonged there- 
fore to the first mortgagee or persons claiming 
under him. Gee v. Liddell - Warrington J. 

[1913] 2 Ch. 62 ; 82 I. J. (Ch.) 370 : 

108 L. T. 913 ; [1913] W. R. 136 

Insurance. 

— Mortgage owned by a company — Condition — 
Policy— Insured company in liquidation 
— Power of liquidator to assign. 

See INSUEANCE— Mortgage. 


Lease. 

• Action by mortgagee for rent— Right of tenant 

to set off damages claimed from lessor. 
See Set-off, 

% 

'•Limitations, Statutes ol ^ 

• Mortgage — Real estate— Trust for sale— Pro- 

ceeds of sale. 

SS Limitations, Statutes of. 
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mo:SimAGtl^-’Oonti7i'ued. ^ 

* Prioritf. 

DeheMure — Constructkm — Floating charge — 
Comgyany reBtrainedf rou creating further charge 
'‘in j^riority to f rst debentures — After-acquired 
property — Specific mortgage subject to pronsions 
of first security. 

By a debenture stock trust deed a co. 
gave a specific and a floating charge reserving 
power to deal with its a^-sets but not to create 
any further charge over its property generally to 
rank pari passu with in priority to or other- 
wise than subject or in subordination to the 
security thereby created. After the date of 
this deed the co. purchased freeholds. By a 
subsequent debenture stock trust deed the co. 
granted to trustees and their heirs certain 
freeholds, including the after-acquired property, 
by way of mortgage, upon the trusts thereinafter 
mentioned, subject to the provisions of the first 
deed. The second deed also contained a general 
charge on all the co.’s assets subject to the* first 
issue. The securiry constituted by the first deed 
wajg^now crystallized : — 

Meld, affirming the decision of Parker J., that 
the security of the debenture stock holders under 
the second deed was postponed to that of the 
stockholders secured by the first deed. In re 
Eobert Stephenson & Co., Ld. Poole 
The Go. * - - C. A. [1913] 2 Ch. 201 

Equitable charge by deposit — Subsequent legal 
mortgage to another inctimbrancer subject to prior 
charge-~-No notice to first mortgagee — First mort- 
gage subsequently paid, off — Title deeds handed 
\o mortgagor — Title deeds then pledged to secure 
mortgagor''s banldng account — Priority. 

The owner of leasehold premises charged 
them with the payment of certain moneys to the 
Gr. and M. Bank and deposited the lease as 
security. He then mortgaged the premises by 
sub-demise expressly subject to the bank’s 
Charge. The legal mortgagee did not give the 
bank notice of his mortgage. The mortgagor 
subsequently, without the knowledge of the legal 
mortgagee, paid offi the G. and M. Bank, obtained 
the lease from them, and deposited it with the 
defendant bank, who had no knowledge of the 
legal mortgage, to secure moneys advanced by 
them. In an action by the executors of the 
legal mortgagee to establish their priority over 
the defendant bank : — 

Ileld, that the legal mortgagee had not been 
guilty of any misconduct, negligence, or want of 
caution for which he could be held directly or 
indirectly responsible ; and that nothing had 
happened to take away or affect his original 
priority. Gbierson v. National Provincial 
Bank of England, Lb. - - - Joyce J. 

[1913] 2 Ch, 18 ; [1913] W. K. 136 ; 

108 I. T. 632 ; 29 T. L. K. 501 ; 

57 S. J. 517 

Merger — Meconreyance and neic mortgage 
vpthout notice of intermediate charge — Common 
mistalte. o 

AppegJ from a decision of the 0. ite, Manlts v, 
WMteley [1912] \ Oh. 736, reversing the decision 
of Parker J. [1911] 2 Ch. 445. 

On April 4, 1900, Ogden mortgaged p, farm in 
Yorkshire to Ackr<?yd to secure 300/. 


M OBTG-AGE (Priority) — continued. 

On Oct. 16fl901, Ogden mortgaged^e farm 
to Manks, whose executors were the respondents, 
as a collateral security. 

Both these mortgages were duly registered in 
the Yorkshire Kegistry. 

In 1907 Ogden, being unable to pay Ackroyd, 
who was pressing for repayment, offered to 
sell the farm to his daughter, the appellant 
Mrs. Whiteley, for 450/. On July 12 Mrs. 
Whiteley consulted a solicitor, Walshaw, and 
told him that she wanted to find some one 
would advance the 300/. due to Ackroyd and 
that she would pay the balance of the purchase- 
money. Walshaw introduced the appellant 
Earrar, who agff^d to advance 300/. on a first 
mortgage of the farm, and some time in July 
handed that sum to Walshaw, who paid it to 
Ackroyd and got from him the deeds. No one 
was aware of Manks’ mortgage except Ogden, 
who did not disclose it. Walshaw, who acted 
for all parties except Ackroyd, framed the 
necessary deeds in the belief that Ogden had a 
clear title to the equity of redemption.^ 

By the . first de^, dated Aug. 16, 1907, 
Ackroyd, in consideration of the repayment of 
the principal and interest due under his mort- 
gage, conveyed the farm to Ogden in fee simple. 
By the second deed of the same date, which 
recited that Ogden was seised in fee simple free 
from incumbrances, Ogden, in consideration of 
450/. paid to him by Mrs. Whiteley, conveyed 
the property to her. By the third deed, dated 
the following day, which recited that Mrs. 
Whiteley was seised in fee simple free from 
incumbrances, Mrs. Whiteley mortgaged the 
property to Farrar to secure 800/. All these 
deeds were registered on the same day in the 
Yorkshire Eegistry. 

In 1910 Manks brought an action against 
Mrs. Whiteley, Ogden, and Farrar, for a declara- 
tion that, on the execution of the reconveyance 
to Ogden of Aug. 16, 1907, his mortgage of 
Oct. 16, 1901, became a first charge on the 
property. 

Parker J. held that in the circumstances the 
reconveyance did not operate as a merger of 
Ackroyd’s mortgage and dismissed the action. 

The C. A. held that there was a merger of 
Ackroyd's mortgage the reconveyance to 
Ogden, and that Manks \^*as entitled to priority. 

The H. L. reversed the decision of the 0. A. 

Viscount Haldane L.G. said that the effect of 
the payment by Walshaw of the 300/. to Ackroyd 
on the terms of getting the deeds was to make 
the latter a trustee for Farrar as transferee in 
equity of the mortgage, and Walshaw, if he had 
known of Manks’ incumbrance, would have so 
framed the deeds as to keep-alive the equitable 
transfer of Ackroyd’s mortgage to Farrar. His 
Lordship inferred from the facts that the parties 
had come to a definite agreement under which 
Walshaw was to frame the deeds so that Farrar 
should have a first mortgage, and that Walshaw 
failed to carry out that agreement owing to a mis- 
taken belief that the property was subject to no 
furti ar incumbrances. He therefore thought that 
the appellants would havewbeen entitled to invoke 
the assistance a Court of Equity in rectifying 
the deeds on the ground of common mistake. 
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MOET0AGE (Prioi ity) — contirme-d. 
Neitho^Ogden, whose misrepi^fesentation had 
given rise to the difficulty, nor any one claiming 
through him could have insisted on a title arising 
from the mistaken form of the deeds. Manks 
claimed through Ogden and had no better title, 
and for the purposes of a question with Farrar 
his title was that of a volunteer who had given 
no consideration for the new priority he claimed. 
That title therefore remained subject to Ackro3^d’s 
prior mortgage, Avhich equity would not treat as 
dtsplaced by the act of Ogden. On those grounds 
alone the appellants were entitled to succeed. 
The Yorkshire Registries Acts, having regard to 
s. 15 of the Act of 1884, did not assist the 
respondents. ^ 

Totdmhi V. Steer'e. (1817) 3 Mer. 210, dis- 
cussed. Whiteley and Another v. Delaney 
AND Others - H. I*. (E.) [1913] W. N. 368 

Mortgage to hank to secure current account — 
Buhseguent mortgage — Notice — Api^ropriation 
of pagmenis — Rule in Clayton’s Case. 

Deel$iy V. Lloyds Bank, Ld. - H. L. (E.) 

[191S] A. C. 756 ; 81 L. J. (Ch.) 697 ; 107 
L. T. 465,- [1912] W. N. 223; 29 
T. L. R. 1 ; 56 S. J. 734 

Receiver. 

Ag)])ointment in second mortgagee's action — 
First mortgagees not parties — CJlaini hy first 
mortgagees for possessloyi — Notice to receirer and 
tenants — Application to Court — Rents collected 
hy receiver hetioeen notice and application. 

In re Metropolitan Amalgamated 
Estates, Ld., Fairwbather r. Metropoli- 
tan Amalgamated Estates, Ld. Yorkshire 
Insurance Co., Ld. r. Metropolitan 
Amalgamated Estates, Ld. - Swinfen 
Eady J. [1912] 2 Ch. 497 ; 81 L. J, (Ch.) 

745 ; 107 L. T. 546 ; [1912] W. R. 219 

Redemption. 

Floating charge — Clog on eipuity — Collateral 
bargain — Opti on of pre-emption. 

Appeal from an order of the C. A., 29 T. L. R. 
393. 

The appellants were wool brokers and the 
respondents were a co. carrying on the business 
of preserving meat. ^ 

By an agreement dated Aug. 24, 1910, the 
appellants agreed to lend the respondents 
10,000L, repayable on demand with interest at 
6 per cent. To secure the loan the respondents 
by^he agreement charged their undertaking and 
property both present and future with the pay- 
ment of the principal sum and interest to the 
intent that the charge should be a floating 
security. By the .agreement the respondents 
were not for five years from the date of the 
agreement to sell sheepskins to any one but the 
appellants, so long as the latter were willing to 
buy at a price equal to the best price (c.i.f. 
London) offered by any one else, and the respon- 
dents were to pay to the appellants a commission 
of 1 per cent, on the sale price of all sheep^Jdns 
sold by the respondents to any one else. ‘The 
respondents paid off thu loan, and claimed that 
such payment had put an end to %e appellants^ 
option of pre-emption. Thereupon the appel-l 
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MORTCA0E (TiGd.em.Tgtion)~eontmued. 
lants moved for aif interlocutory injunction to 
restrain the respondents from selling sheepskins 
to any one else than the appellants. 

Swinfen Eady J. held that the clause con- 
ferring the option was void as clog upon the 
equity of redemption, and his decision was 
affirmed by the C. A. 

The H. L. reversed the decision of the 0. A., 
and declared that the appellants were entitled to 
an injunction. The stipulation in question was 
a contemporaneous but"" collateral contract, in 
substance independent of the security, and there 
was no reason either in morals or in equity 
which ought to prevent the intention of the 
parties from being left to have its effect. 

Noakes 4* Co., Ld. v. Rice [1902] A. C. 24 ; 
Bradley v. Carritt [1903] A. C. 253, discussed 
and distinguished. Cr. & C. Kreglingbr r. 
New Patagonia Meat and Cold Storage 
Co., Ld. - H. I. (E.) [1913] W. N. 336 ; 

SOT. L. R. 114; 58 S. J. 97 

Mortgage of land — Transfer of stock as 
collateral security — Authority to pledge stg^ik — 
Fraudulent pledge of stock to hank to secure 
advances to mortgagee — Subsequent equitable sub- 
mortgagee of land to bank — Mortgagor's right to 
redeem land as against bank. 

Appeal from a decision of Warrington J. 

The pit. had contracted to purchase certain ^ 
land on the security of which he desired to 
borrow 4OQ01. He accordingly executed a 
mortgage of the property to his solicitor C., who 
obtained the money from the deft. bank. At 
the same time the pit. transferred to C. a sum of 
3000L debenture stock by way of collateral 
security. C. then fraud ulezitly induced the pit. 
to execute a memorandum giving a security on 
the stock in favour of the deft, bank, not 
merely as a security for the 40002., but for all 
the advances of the bank to 0., and the stock 
was transferred into the names of trustees 
the bank. C, afterwards sub-mortgaged the 
land to the bank, by way of equitable deposit of 
the title deeds, to secure his general indebtedness 
to the bank. The bank subsequently obtained 
from C. a -written memorandum of deposit of 
which they gave notice to the pit., and after- 
wards obtained a legal transfer from C., wdio 
shortly afterwards was adjudicated bankrupt, 
being indebted to the bank in a sum far exceed- 
ing 40002. 

The pit. sought to redeem the mortgage on 
payment of the balance of the 40002. over and 
above the value of the stock. 

The bank contended that he could only 
redeem on payment of the full 40002. 

Warrington J. gave judgment for the pit., 
and the bank appealed . 

The G. A. dismissed the appeal. The bank, 
being ignorant of O.’s fraud, were entitled as 
against the pit. to apply the stock towards the 
general indebtedness of C., but as regards the 
mortgage of the land they were in no bettef 
position thaji their assignoi^ who could not have 
resisted the plt.’s right to redeem on payment of 
40002, less the value of the stock. De Lisle r. 
Union Bank op Scotland - C. A. [19131 
W, 3Sr. 317 I [1914] 1 Ch. 22 ; 

SO T. I. R. 72 ; 58 S. J. 81 
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MOBTGACrE (Eedemption) — continued. 

— Redemption — Order declaring priorities and 

for foreclosure or sale by Court of 
^ Appeal — Appeal to House of Lords — 

Enlargement of time for redemption — 
Application to Court of first instance. 
See APPEAL—Court of Appeal. 

Sale. 

— Chattel mortgages — Damages for negligent 

sales of horses — Law of Canada. 

See Canada— A lberta. 

Transfer. 

Tramferee for mine without notice — Negli- 
gence of mortgagor — Fraud of moHgagee — 
Egmtie,H as beUmen mortgagor and transferee— 
Two innocent parties — Which must suffer from 
fraud of third fartg ? — Estogipel. 

A., a solicitor, in the year 1897, mortgaged 
certain property to P., to secure a sum of 6002. 
In the year 1905 P. advanced a further sum of 
3172. to A., and a new mortgage was executed, 
9172,, of the lands subject to the 
moi-iigage of 1897 and additional lands. This 
mortgagecontained no reference to the mortgage 
of 1897, nor was the deed effecting that mortgage 
handed over to A., it being alleged by P. to havd 
been lost. In 1907 P. transferred the 1905 
mortgage to himself and H., as joint trustees of 
^ a trust fund, by way of sub-mortgage to secure 
a sum of 15002., the circumstances being such as 
to constitute P. and H. transferees for value. 
The principal sum of 9172. was then due on foot 
of the mortgage of 1905, and H. had no notice of 
the mortgage of 1897. A. acted as P.’s solicitor 
in connection with the transfer, and approved 
of the transfer deed. In 1908 P. transferred 
the mortgage of 1897 to a bank, which subse- 
quently realized the amount. The sub-mortgage 
of 1907 was afterwards transferred to H. and M., 
as the then trustees of the trust fund, and they 
^'histituted the present proceedings for a sale of 
the lands comprised in the mortgage of 1905, 
alleging that the sum of 9172. was due on foot of 
such mortgage. A. claimed to be entitled to 
credit in respect of the moneys realized on foot 
of the mortgage of 1897 ; — 

TTeld, that in consequence of A. having left 
the mortgage of 1897 outstanding in the hands 
of P., it was not open to A. to say that the whole 
amount secured by the mortgage of 1905 was 
not due. In re Ambeose’s Estate 

Ross L [1913] 1 1. R. 506 

Trustee. 

— Appropriation of security by defaulting 

trustee to meet breach of trust — 
Declaration of trust — Equitable mort- 
gage. 

See Teusteb. 

— Investment — Breach of trust — “ Two-thirds ” 

limit — Duty of valuer. 

. See Teustee. . 

MOTIOR — ^AbandoneS — Costs — Hotiqe. 

'^ee Costs— M otion. 

MOTOR BOAT — “ Passenger'steamer ” — “Vessel 
used in navigation.” r 
See Shipfino — P assenger Steamer, 


MOTOR OARS — Sorse-poimr of motor cars — 
Regulations^ dfied November 22, 1912, by 
the Treasury for the purpose of $. 86, sub-s. 2, of 
the Finance (1909-10) Act, 1910 (10 Fdw, 7, 

c. 8). 11 I*. 0. R. Orders, p. 5. 

Motor Cars (Vse and Constructmi) Order, 
1901 : Amending Regulations. L. G. R. 07*der, 
April 19, 1913 - 11 L. 0. R. Orders, 139 

— Heavy motor car — Bridge' — Notice prohibit- 
ing passage of heavy motor cars ov^a* 
bridge. 

See Beidge. 

Lamp — MotoiimCars (^Use and Construction') 
Order, 1901, art. II., condition 7 — Fsoemption — 
Bicycle — Motor bicycle. 

Case stated by justices. 

Art. 11. of the Motor Gars (Dse and Construc- 
tion) Order, 1901 (Statutory Rules and Orders, 
1901, No. 315), provides (condition 7) that 
the lamp to be carried attachedn:o a motor car 
on a highway shall be so constructed s-nd placed 
as to exhibit, during the period between one 
hour after sunset and one hour before sunrise, a 
red light visible within a reasonable distance in 
the reverse direction to that towards which the 
motor car is travelling. The art. contains a pro- 
viso exempting from its provisions any bicycle, 
tricycle, or other machine to which s'. 85 of the 
Local Grovernment Act, 1888, applies. 

The appellant was charged with having ridden 
a motor bicycle at 10 P.M. on ^Mar. 21 without 
having attached thereto a lamp which would 
exhibit a red light in the direction contrary to 
that towards which the motor bicycle was pro- 
ceeding. 

It was contended for the appellant that the 
motor bicycle, although a motor car as defined 
by the above order, was exempted from the pro- 
vision of condition 7 hy the proviso. 

The justices held that the motor bicycle was 
not “ a bicycle .... to which s. 85 of the Local 
G-overnment Act, 1888, applies,” and that it was 
obliged to exhibit a red light as provided by con- 
dition 7, and they therefore convicted the appel- 
lant. 

The Div. Ct. Iwld that the decision of the 
justices was right. Appeal dismissed. Webstee 
Teeey - - Ct. [1913] W. N. 290 ; 

[1914] 1 K. B. 51 ; 30 T. L. R. 23 

Offence — Owner — Refusal to g ire information 
as to drirer — Conviction — O^nusion to specify 
offence committed by driver — Motor Car Act, 
1903 (3 Fdw. 7, c. 36), s. 1, sub-s. 3. 

In the conviction of the owner of a motor car 
under sub-s. 3 of s. 1 of the Motor Car Act, 1903, 
for refusing to give informaJftion which may lead 
to the identification of the driver, it is sufficient 
to state generally that the driver had committed 
I an offence under sub-s. 1 without more par- 
ticularly specifying that offence. Faj parte 
BebCHAM - Div. Ct. [1913] 3 K. B. 45 ; 82 

L. J. (K. B.) 905 ; 109 L. T. 442 ; 29 T. L. R. 

586 

Use without lamp bmming so as to illuminate 
identification ^ate offence at night — Defence open 
to defendant — Motor Car Act, 1903 (3 Fdio. 7, 
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MOTOE CAES — doiitiimed. 
c. 36)^. 2, 8ub-8. C—Motor C(w (Itegistratwn 
and Lwiuing') Order ^ 1903, art. 11. 

PbintZ'?;. SbweTjL - Biv. Ct. [1912] 2 K B. 
611 ; 81 L. J. (K. B.) 906 ; 10 L. Gr. B. 665 ; 
23 Cox, C. C.23 ; 106 L. T. 880; 76 J. P. 295 ; 

28 T. L. E. 896 

MBBICIPAL COEPOEATIOK. 

See CORPOBATION. 

MBEBEE — Manslaughter or — ProYOcation by 

- words. 

See Obimiital Law — Murder. 

BAME — Trade mark~Registrs^ion~Application 
to register surname — Passing-oS — 
Action to restrain — Use by defendant 
of his own name. 

See Trade Mark. 

ISTATIOBAL DEBT ACT, 1870. 

See R]§;^ENDE--Income Dividends, 

HATIOBAL IBSTTEANCE. 

See INSURAKGE (National). 

NATIONAL INSTJEANCE ACT, 1911. 

See Insurance (National). 

NATURAL JUSTICE — Proceedings contrary to 
— ^Foreign judgment — Action — Defence 
of fraud — Exclusion of evidence of 
fraud. 

See Foreign Judgment. 

NAVIQ-ATION — “ Passenger steamer ” — “ Vessel 
used in navigation.” 

See Shipping— Passenger Steamer. 

NECESSARIES — Infant — Contract— Benefit- 
Consideration received — Executory con- 
tract — Liability. 

See Infant— C ontract. 

— Infant — Maintenance — Reversion in fee to 

real estate — Loan — Charge — Security — 
Judgment — Land charges. 

See Infant — Maintenance. 

NE0LIUENCE. 

Agent. See Scottish Law. 

Carrier^ col. 

Contributory Negligence, See Scottish 
Law — T rust. 

Dangerous Animal^ col. 418. 

Dangerous Article^ col. 419. 

Dangerous Worh on Building adjoining 
Miglmay, col. 419. 

Flooding, ^ee LOCAL GOVERNMENT — 
Bre-inage. 

Highway, col. 420. 

Joint Tortfeasors, col. 420. 

Leave and Licence. See below, Unfenced 
Land. ^ 

Malicious Act of Third Person, col. mG. 

Master and Serva^d, S^ Master and 
Servant, 


1 

NEGLIGENCE— 

Motor Car^ col. 421. 

Onus of Proof , col. 421. 

Railway Com/pany. See above, Onu^ 
of Proof. 

Sale. See Canada — Alberta. 

Schoolmaster, col. 423. 

Shipping. See Shipping. 

Tramway Company. See above. Onus 
of Proof. 

Unfenced Land, col. 423. 

Worlimen's Compensation. See Wobk- 
i MEN’S Compensation. 

Agent. 

— xA.gent and client — Breach of duty — Solicitor 

and bank agent. 

See Scottish Law, 

Carrier. 

Lighter mam — Contract — Damage corera]^ by 
insurance — Fxemption from respomibiUiy — 
Liability for negligence. 

The deft, contracted with the pits, that he 
would lighter certain goods from the import ship 
to a wharf on the Thames. The goods, when 
on the deft.’s barge, were damaged, and the., 
plt.’s brought an action against the deft, alleging 
negligence of the deft.’s servants. The deft, 
denied negligence and relied on the following 
notice : — “ The rales charged by me for lighter- 
age are for conveyance only. I will not be 
responsible for any damage to goods, however 
caused, which can be covered by insurance. 
Merchants are advised to see that their policies 
cover risk of craft and are made without recourse 
to lighterman” : — 

Held, on the facts, that the damage was not 
caused by negligence, but senible. on the authority 
of Price V. Uiion Lighterage Go. [1903] 1 Jv. B. 
750, that the above notice was not sufficiently 
explicit to protect the deft, from liability for 
loss by negligence. Joseph Travers &: Sons, 
Ld. r. Cooper - Pickford J. SO T. L. R. 9S 

Contributory Negligence, 

— Trustees — Breach of trust — Mora— Rate of 

interest. 

See Scottish Law— T rust. 

Dangerous Animal. 

Breach of duty — Horse and carriage hired 
by husbaiid — Vieious horse — Tnjuip to wife — 
Dangerous animal — Knowledge of owmr of 'horse 
— Means of knowledge — Control of carriage — 
Acceptance of lolfe as passenger. 

The male pit. hired from'thc deft, who was a 
livery stable keeper, a landau with a horse and 
driver for the purpose of taking a drive. Ilis 
wife accompanied him in the carriage. The 
horse shewed considerabl^j signs of rcativeness 
when meefcAMg motor cars, and when passing a 
traction engine shied and became unmanageable, 
and the carriage was upset and both husband and 
wife were injured. In an action by the husband 
and wife to'^rccover damages ^r the injuries the 



( 419 ) 


TBp COMPLETE CU:^RENT DIOEST, 1913. 


cmo ) 


HECxLIGrElirCE (Dangerous Animal) — continued, 
jury found that the deft, ouf^ht to have known, 
if he had used proper care, that the horse was 
jinsafe to be sent out with the carriage, but that 
“the driver was not negligent. The deft, upon 
these "findings, ^while admitting liability to the 
husband, contended that he was not liable to the 
wife : — 

Held that, as the deft, ought to have known 
of the vicious propensity of the horse, he was in 
the same position as if he had known, and that 
therefore it was his d^ty to the wife, who he 
must have contemplated would use the carriage, 
to warn her of the dangerous character of the 
horse ,* that this duty arose independently of 
contract ; and that therefore the deft, was liable 
to the wife. 

Held, also, that the deft, was liable to the 
wife upon the ground that, as he kept control of the 
carriage and accepted her as a passenger therein, 
he was under a duty to use reasonable care to 
carry her safely and for that purpose to provide 
a proper horse.' Whitk Steadman - LushJ. 

[1913] 3 K. B. 340 ; 83 L. J. (K. B.) 846 ; 

109 L. T. 249 ; [1913] W. N. 172 ; 

29 T. L. K. 563 


NEGrLIGrEECE (Dangerous Work on Building 
adjoining Highway )— ^ 
side the station, was injured by some timber 
falling on her from the building, and in re- 
spect of her injuries she sued both the ry. co. 
and the contractors, Neither of the defts. 
called any evidence as to how the timber fell. 
The jury found that the accident was caused 
by negligence, as there was not sufficient pro- 
tection to the public on the footpath : — 

Held, that there was a duty on the ry. co. 
to safeguard the public during the buildir^ 
operations on their premises adjoining the 
street, and that they did not fulfil that duty 
by delegating to it an independent contractor ; 
that the contra'TGors were negligent in that, 
having the management of the building opera- 
tions, timber fell from the building and they 
offered no explanation of its falling ; and 
that there must be judgment against both 
defts. Huelstone v, London ElecteicRy. 
Oo. AND Another - Scrutton ^ 39 T. L. K. 514 

Blooding. ^ 

See Local Goveenment— Drainage. 


Dangerous Article. 

Sale by manufaciurevto sliojylmepev — Purchase 
^ by plwmtiff from shopheeper — Defect unknown to 
manufacturer — Means of knowledge — Injury to 
plaintiff — Liability of manufacturer. 

The defts. manufactured ginger beer which 
they placed in bottles bought from another firm ; 
they sold the bottled ginger beer to a shopkeeper 
from whom the pit. bought one bottle ; owing to 
a defect in the bottle it burst when the pit. was 
opening it and injured him ; the defts. did not 
know of the defect, but could have discovered it 
by the exercise of reasonable care : — 

Held, that the defts. were not liable, inasmuch 
as they did not know of the defect, although they 
•^ould have discovex^ed it by the exercise of 
reasonable case. 

^Yh%te V. Steadman [1913] 3 K. B. 340, dis- 
tinguished. Bates Batey & Co., Ld. 

Horridge J. [1913] 3 K. B, 351 ; 83 L. J, 
(K. B.) 963 ; 108 L. T. 1036 ; [1913] 
W. K. 313 ; 39 T. D. R. 616 

Dangerous Work on Building adjoining 
Highway. 

Personal iiijuries — Dmployment of contractor 
— Liability of principal — Absence of precautions 
against danger to public. 

By an agreement between a ry. co. and 
a firm of contractors the latter were to build 
a superstructure over the ry. co.*s statioui 
and were to have a 99 years" lease of same. 
The new building, which adjoined a public 
street, required scaffolding and hoardings, 
which the contractors were to erect in such 
a way as should be reasonably approved by 
the ry. co. A gantry was also necessary by 
means of which building materials might be 
raised tojT'the top of the existing bmlding, and 
this gantry could only be erected in a parti- 
cular manner as provided by the agreement. 
During the progr^ of the building; operations 
the pit., while walking on the pavement out- 


Highway. 

Sheep — No light at night. 

There is no rule of law that to drive sheep 
along the highway at night without a light is a 
negligent act. Catohpolb v. Minster 

Div. Ct. SO T. L. R. Ill 

Joint Tortfeasors. 

Indeninitg by one of joint tortfeasors. 

A contractor was employed by a district 
council to do certain work which involved an 
excavation by the side of a road. A person 
having fallen into this excavation and sus- 
tained injuries from which he died, his widow 
and daughter sued the contractor and district 
council under Lord CampbelLs Act claiming 
damages. The jury returned a verdict for the 
pits. The district council thereupon claimed 
that under the terms of the contract between 
them and the contractor they were entitled to 
an indemnity from him : — 

Held, that it was not against public policy 
that the district council should take an in- 
demnity from the cGhtractor and be allowed 
to enforce it against him, and therefore a 
declaration should be made that they were 
entitled to such indemnity, which should in- 
clude the costs of the action. Newoombb v. 
Yewen and the Croydon R. D. 0. 

Darling J. 39 T. D. R. 299 

Leave and Licence. 

See below, Dnfenc^ Land. 

Malicious Act of Third Person. 

Proximate cause of damage — Reasonable pre^- 
catftions — Ove^glow of water from laratory in 
upper floor — Appeal from Yictoria. 

To sustain an action for negligence it must 
be snewn that the negligence found by the jury 
is the proximate cause «>f the damage. Where 
the proximatf cause is the malicious act of a 
third person against which precautions would 
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HEGIIGEITCE (Alicious Act of Third Persoa) 

— Gontinued. * 

have beS^ inoperative, the deft, is not liable 
in the absence of a finding either that he 
instigated it or that he ought to have foreseen 
and provided against it. 

In an action for damages to property 
located on the second floor of a building leased 
to the deft., through a continuous overfllow 
of vsrater from a lavatory basin on the top 
floor caused by the water tap having been 
to*ned on full and the waste-pipe plugged, 
the jury found that this was the malicious 
act of some person” : — 

Held, (1.) that the deft, was not respon- 
sible, unless either he instigated the act or the 
jury had found that he ought reasonably to 
have prevented it ; (2.) that his having on 
his premises a proper and reasonable supply 
of water was an ordinary and proper user' of 
his house, and that although he was bound to 
exercise all reasonable care, he was not respon- 
sible for damag§ not due to his own default, 
whether caused by inevitable accident or the 
wrongful acts of third persons. 

Rylands v. Fletaher (1868) L. E. 3 H. L. 330, 
distinguished. EiCKARDS 'g. Lothiak - P. C. 

[1913] A. C. 263 ; 82 L. J. (P, C.) 42 ; 101 
L. T. 225 ; 29 T. L. E. 281 ; 57 S. J. 288 

Master and Servant. 

See Master aito Servant. 

^ Motor Car. 

Control of owner — Responsibility for damage. 

The deft, was the owner of a motor car which 
was being driven by his son. The deft, was not 
in the car, but his driver was sitting beside his 
son. A collision occurred between the deft.’s 
car and a car belonging to the pit. owing to the 
negligent driving of the deft.’s son. In an 
action for damage caused by the collision the 
deft, stated that he permitted his son to use the 
car, but never allowed him to go out without the 
driver : — 

Held^ that there was evidence that the deft, 
was responsible for his son’s negligence. Eeich- 
ARDT V. Shard - Div.^Ct, 30 T. L. E. 81 

Onus of Proof. 

Defendants liable in the alternative — Nonsuit 
as against one defendant "^eio trial as against 
that defendant — Daddies — R. S. t7., Order XVI,^ 
r. l~^Accident to publie coach — Onus of proof of 
soundness', 

A ^bus belonging to T. upset owing to a wheel 
being wrenched off by tramlines belonging to 0. 
so that the pit., a passenger, was injured. In an 
action against T. and 0. in the alternative the 
judge nonsuited the pit. as against T. and the 
jury found in favour 'of C., after evidence had 
‘been called by the pit. to prove that the ’bus was 
sound and that the accident was due to a defect 
in the tramline 

Seld^ that there was some evidence of negli- 
gent driving, and that the onus lay on T. to 
prove that the ’bus was sound and that the 
attempt of the pit. to prove in the first trial th Jt 
the ’bus was sound was nonobjection to granting 
him a new trial. Lilly r, Thos. T]^lin&, Ld., 
AND I.ONDON 0. G. - - C. A. 57 S. J. 59 


1 

KEGLIGEHCE (Onu^of Proof) — continued. 

Fatal accident — AxUon for damages — Death 
caused by fire burning doion a loch~up in which 
deceased laas confined — No proof of negligent 
act or omission. 

McKenzie and Others r. Chilliwack 
Corporation - P. C. [1912] A. C. 888 ; 82 

L. J. (P. C.) 22 

Railway crossing road — Omission to give 
learning — Injury to foot 2 >assenger — Canada. 

A person passing from one side to the other 
of a street across which a Ty. passed on the level 
was injured by an engine belonging to the ry. 

CO. By the Canadian Eailway Act, in the case 
of a train approaching a highway crossing on the 
level the duty is imposed of giving warning by 
whistling and the ringing of a bell. In an 
action to recover damages by the perso]) who was 
injured the jury found that he had not taken 
sufficient precautions in crossing the track, and 
that the co.’s servants had ivot given warning of 
the approach of the engine : — 

lield^ that to make the ry. co. liable it must 
be shewn that the omission to whistle or gi^ciU^ 
other warning, or both combined, and not'^e 
folly and recklessness of the person injured, 
caused the accident. Grand Trunk Ky. Co. 

OP Canada r. McAlpine - P. C. [1913] A. C. 

838 ; 29 T. L. E. 679 

Railway platform — Fog — Insufficient lights ^ 
— No adequate warning of danger to intending 
passengers. 

The pit. sued the deft. co. to recover 
damages for personal injuries sustained by 
her at one of their ry. stations. She intended 
travelling from that station. The night was 
very foggy, and the lamps on the platform 
did not shew through the fog. While walking 
along the platform the pit. fell on to the 
rails and was injured. Several other people 
had fallen off the platform earlier on the same 
evening. The jury found that the accident 
was due to the negligence of the defts. : — 

Held, that the pit. was entitled to recover, 
as the ctrcumstanccB imposed upon the defts. 
a duty to take all reasonable precautions to 
protect the pit. effectively from the dangers 
besetting all movement on the platform on 
the night' in question, and that there was evi- 
dence which entitled the jury to find the defts. 
had failed to discharge the duty that rested 
upon them. London, Tilbury, and Southend 
Ry. V. Paterson - H. L. (E.) 29 T. L. E, 413 

Tramways — Mrtent of duty of tramway com- 
pany to ensure safety of passengers — Injury 
from fall of trolley. 

I'lic deft. CO. were empowered to work a 
system of electric tramways aud employed the 
overhead wire and trolley system. It bad been 
found ill practice impossible to prevent the wheel 
on the trolley arm sometimes leaving tlie over- 
head wire, and the trolley arm was liable then 
to become entangled in the overlieatl gear. To • 
prevent a serious accident «the head of the 
trolley ai'm ttAs made detachable, but«» as it 
occasionally failed to detach itself, the whole 
arm was also made detachable at the socket when 
subjected to severe strain. Cases of the wliole 
arm being detached were extreihely rare. The 
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IfEaLIGENCE (Oeus of 'Pdof)--oo7i6mu6d, 
pit. met with an accident while travelling outside 
one of the defts.’ tram<^rs through the arm 
becoming detached and falling on him. In an 
action for damages for negligence the defts. called 
evidence to disprove certain alleged acts of negli- 
gence and proved that the tramcar was in perfect 
order and that the system in use was the best 
and most widely used overhead system. The 
jury found, however, for the pit. on the ground 
of negligence, giving as their reason that the 
defts. had used a detachable arm, knowing the 
risk, and did not take sufficient precautions to 
ensure the passengers’ safety, but they said they 
could not specify what precautions ought to have 
been taken : — 

ITeld by the 0. A. (Farwell L.J. dissenting), 
that there must be judgment for the defts., 
because the jury had by their verdict, as j 
explained by themselves, negatived all the 
alleged acts of negligence and had found that 
the clefts, had successfully met the burden cast 
on them of proving a reason for the accident 
consistent with the performance by them of their 
tfUiSbractual duty to safeguard the passengers by 
all practical care and skill. NEWBBRRy 
Bristol Tramways and Carriag-e Co. - C. A. 
11 L. e. R. 69 ; 107 L. T. 801 ; 29 T. L. R. 177 ; 

57 S. J. 172 


NEaLIGERCE (ITEfenced Land) — eonimued, 
person and w^s shortly afterwards foim^ upon a 
heap of paving stones, one of whichmad fallen 
upon her hand and injured it. There was no 
evidence to shew how the accident happened. 
In an action for negligence the jury found that 
children played upon the land with the know- 
ledge and permission of the defts. ; that there 
was no invitation to the pit. to use the land 
unacconipanied ; that the defts. ought to have 
known that there was a likelihood of children 
being injured by the stones ; and that the d6>^'ts. 
did not take reasonable care to prevent chil^’en 
being injured thereby. Upon these findings 
Scrutton d. held that the case came within Coohe 
-^.Midland Qi^t Western Ry. of Ii'ela7id [1909] 
A. 0. 229, and gave judgment for the pit. with 
damages : — 

Held, on appeal, that, there being neither ^ 
allurement nor trap, nor invitation, nor dangerous 
object placed upon the land, the clefts, were not 
liable. 

Coolie V. Midland Greaz Western Ily, of 
Ireland (sn^rd) considered and distfeiguished. 

Decision of Scrutton J. reversed. Latham 
r. B. Johnson & Nephew, Ld. - C. A. [1913] 

IKB. 308 ; 82 L. J. (K. B.) 258 ; 108 L. T. 4 ; 

77 J. P. 137 ; [1912] W. K. 290 ; 29 T. L. R. 

124 ; 57 S. J. 127 
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Railway Company. 

See above. Onus of Proof. 

Sale. 

— Negligent sale by mortgagee. 

See Canada— A lberta. 

Schoolmaster. 

Duty of schoolmaster to hoys. 

Per Darling J. : The duty of a school- 
master in relation to his pupils is that of a 
careful father. Shepherd v. Essex 0. 0. 
AND Another - Barling J. 29 T. L. R. 303 

‘ Shipping. 

— Charterparty — Exceptions — Neglect to close 

discharge valve- — Incursion of seawater 
— Damage to cargo. 

See Shipping— C harterparty. 

— Pilot— Limitation of pilot’s liability. 

See Shipping— P ilot. 

Tramway Company. 

See above, Onus of Proof. 

XJnfenced Land. 

Landowner — Leave and licence to enter — 
Children — Invitation — Allurement — Dangerous 
object — Injury — Liabilily. 

The defts! were owners of a plot of unfenced 
waste land from which old houses had been 
cleared. It did not adjoin any public highway, 
but was accessible by a path leading from the 
back of the house in which the pit., a child 
between two and three years old, lived with her 
parents. The public wei’e allowed by the defts. 
to traverse the land, and children^of all ages were 
in the habit of playing upon heaps of sand, stone, 
and other materials which from time to time 
were deposited there by the clefts. The pit. 
went upon the find unaccompanied by any older 


Safety of the public — Unfenced sandpit on 
orivate ground — Use of jyit by children as 
olayground — Hidden danger. 

Tn an action by a fathecr for solatium for 
the death of his daughter, aged seven, the 
pursuer averred that the defenders were the 
owners of ground abutting on a public path 
and separated therefrom by a hedge in which 
there were gaps ; that on the ground there 
was an unfenced sandpit 80 yards from the 
path ; that children were in the habit of 
entering the ground and using the pit as a 
playground ; that the defenders knew of this 
practice and “ allowed ” it ; that the pur- 
suer’s child was killed by a faU of sand while 
playing in the pit ; and that the defenders 
knew, before the accident happened, that the 
face of the sand was at a dangerous angle 
and liable to fall, but took no steps to have the 
danger removed or to exclude the children : — 
Held that thcj, pursuer’s averments were 
relevant, and issue allowed. 

Devlin v. Jeffrafs Tfnistees (1902) 6 F. 
130, and Cummings v. Darngavil Coal Co.,^ 
Ld. (1903) 5 F. 513, distinguished, on the 
ground that the dangerous state of the sandpit 
was not a danger that was manifest to a child 
of that age. Mackenzie v. Fairfield Ship- 
building AND Engineering Go., Ld. 

^ f«4. 1 €ii o n oi a 


Unfenceil rubbish heap infield freguenied hg 
public— Safety of the p a blic— Dangerous article 
^Injury to child— Liability of person using, but 
not ownbig the field. 

A father brought an action of damages 
against a burgh authority for the death of his 
Laughter, under three years of age, who had 
received fatal injuj^ies through her clothes 
becoming ignited at a fire burning upon a 
rubbish heap or ‘‘coupf’ where the burgh 



BiaEST OASES. 


C 426 ) 


( 425V^) 

V 

NEGLIGfEKCE (Unfen«ed Land) — continued. 
lubbislf^as deposited. He av^red that this 
coup was situated in a grass field in the neigh- 
bourhood of his house and was not fenced off 
from the field, nor was the field sufficiently 
fenced to exclude the public, who in fact used 
it as a public park, and that children were in 
the habit of playing upon the coup, all of which 
was known to the defenders. He further 
averred that it was the practice of the 
(l^fenders, or of those for whom they were 
responsible, to collect and burn inflammable 
material upon the coup, and that this practice 
had been followed by rag-pickers,^ with the 
acquiescence of the defende:^^. He alleged 
fault on the part of the defenders, in respect 
that they had failed to fence the coup or field 
or to take other precautions to exclude the 
public therefrom, and had failed, the coup 
being unfenced, to watch and properly extin- 
guish fires which might be lighted thereon : — 

B.eld, that tbw^e averments were irrelevant to 
found an :^sue against the defenders, in respect 
(1.) that it appeared therefrom that the defen- 
ders were not the owners of the field or coup, 
and had therefore neither the right nor the 
duty to fence them ; and (2.) that the material 
which they put upon the ground was not 
dangerous in itself but only became so when 
ignited, and there was no averment that the 
defenders, or those for whom they were respon- 
sible, had kindled the fire in question. 

Lowery v. Walker [1911] A. 0. 10, dis- 
tinguished. Johnstone u. Lochgelly Magis- 
trates - - Ct. Sess. 1913 S. C. 1078 

Workmen's Compensation. 

— Third party. 

See Workmen’s CoxMpensation. 

EETS — Collision clause of Lloyd’s policy — Con- 
struction of clause — “Collision .... 
with ship or vessel” — Collision with 
nets of fishing vessel. 

See Insurance (Marine). 

NEW SOUTH WALES. 

See Australia. 

HEW ZEALAND — Land — Native tiUes to land — 
New Zealand Settlement i4.Gt\ 1863 (27VicL No, 8) 
— Order in Council, 

By the New Zealand Settlement Act, 1863, 
s. 3, the Governor in Council was empowered to 
“set apart ” within any district, declared under 
s. 2 ^0 be a district within that Act, “ eligible 
sites for settlements for colonization.” Sect. 4 
provided : “ for the pui’poses of such settlements 
the Governor in Council may from time to time 
reserve or take any laad within such district and 
such land shall be deemed to be Crown laud, 
freed and discharged from all title, interest or 
claim of any person whomsoever.” By an Order 
in Council dated Sept. 2, 1866, made under the 
above Act, it was declared that certain lands 
should be a district within the above Act and 
that the said lands were required for the purposes 
of the Act, and were subject to the provisions 
thereof ; and it ordered'^that such|lands should 
be “ set apart and reserved as sites for settlements 
for colonization agreeably to the provisions of 
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NEW ZhKLikSlli— continued, 
the Act.” The Orde'^ further declared, “ no land 
of any loyal inhabitant within the district, 
whether held by native custom or Crown grant, 
will' be taken, except so much as may be jibso- 
lutely necessary for the security of the country, 
compensation being given for all lands so 
taken ” : — 

Seld, that the above Order in Council did 
not extinguish the native or other title of any 
loyal inhabitant of the district. 

Te Teira Te Paea v. 2'e Roera Tarelia [1902] 
A. C. 56, distinguished. Manu Kapua v. Bara 
Haimona - - P. C. [1913] A. C. 761 ; 

108 L. T. 977 

NEWEOUNDLAND— calles — Taxa- 
tion of telegraph cables landed in the Colony — 
Telegraph and Telephone Companies Act, 1905 
(5 Mw. 7, c. 7), s. 1. 

Commercial Cable Co. r. Att.-Gen. of 
Newfoundland - P. C. [191^] A. C. 820 ; 

82 L. J. (P. C.) 5 ; 107 L. T. 101 ; 

28 T. L. 

NEWSPAPER — Libel — Innuendo — Trade pub- 
lication — List of decrees in absence — 
Erroneous entry — Imputation of 
insolvency. 

See Defamation 

NEXT ERIEND— Discovery — Person of unsound 
mind — Affidavit of documents. 

See Discovery. 

NON-DISCLOSURE— Bank guarantee— Duty of 
bank to guarantor — Non-disclosure by 
bank to guarantor — of suspicions con- 
cerning conduct of debtor — ^Whether 
guarantor discharged. 

See Principal and Surety. 

NON-PAROCHIAL REGISTERS ACT, 1840, 

See Evidence — Public Document. 

NONSUIT — Appeal from county court — Point 
taken that county court judge ought to 
have nonsuited plaintiff — Consideration 
of all evidence given in county court. 

See County Court— A ppeal. 

NORTH-WEST PROVINCES CONSOLIDATED 
ORDINANCES, 1898. 

See Canada— A lberta. 

NOTICE — Assignment — Debt— Sufficiency of 
notice to debtor. 

See Chose in Action. 

— Bankruptcy, 

See Bankruptcy— N otice, 

— Building in street. 

See Local Government— S treets. 

— Coal Mines (Minimum Wage) Act, 1912 — 

Rule requiring nCtice to official — 
See Mines— Coal Mines. « 

— Company — Reconstruction — Notice of dissent 

— Form of notice. 

See Company— W iNRiNG-up — Recon- 
struction, 



( 427 ) 


TfiE COMPLETE CD»EBNT DIGEST, 1913. 


ii 

428 ) 


HOTICE — continued. 

— Habitual criminal — No^-ice of intention to 
insert charge in indictment of being 
habitual criminal — Sufficiency of notice. 
See Ceimijtal Law — Habitual Criminal. 

■ — MortgageS'^-Prioritj — Title deeds — No notice 
to first mortgagee. 

See Moetg-age — Priority. 

— To quit — Agricultural holdings — Market 

garden — “ Good and sufficient cause 
— Demand ofmncreased rent. 

See Lai^dloed and Tenant. 

— Workmen’s compensation. 

See W OEKMEN’s Compensation. 

NUISANCES. 

Common. See Manoe. 

JS^oise^ coL 427. 

Smelly col. 428. 

SmoJie^ col. 428. 

St7*eets, col. 428. 

Common. 

— Bights of — Turbary — Estovers — Abatement — 

Excessive trespass — Cutting down trees 
— Inj unction — Damages. 

See Manoe. 

^ Noise. 

Holding of annual feast — Kolse caused by 
steam organs a7id amusements — Dep'eciation of 
value of joroperty — l7ijwiction. 

The pits, in this action were the trustees 
of the Bedford Estate, Leeds, and they sought 
an injunction against the Leeds Corporation to 
restrain them from holding a certain annual 
feast known as Woodhouse Feast, which appeared 
to have been held on or in the neighbourhood of 
Woodhouse Moor for the past 200 years, on the 
ground that the noise caused by the feast con- 
stituted a nuisance. They complained that 
their property, which adjoined the moor, had 
depreciated in value owing to the noise caused 
by switchbacks, shooting galleries, roundabouts, 
steam organs, &c., brought on to the moor. For 
the defts. it was contended that the feast did not 
constitute a nuisance. It appeared in evidence 
that from 1908 to 1911 the defts. leased the con- 
duct of this feast to a contractor, and that during 
that time protests were lodged by the pits, 
against the nuisance thereby occasioned, but it 
was subsequently agreed that the pits, should 
accept compensation in respect of the feasts fx*om 
1908 to 1911 without prejudice to their rights 
thereafter. In the year 1912 the corporation 
wrote to the pits, threatening to again hold 
the feast on Woodhouse Moor ; whereupon a 
writ was issued by the pits, to restrain them 
by injunction : — 

Held^ on the facts, that the feasts from 1908 
to 1911 constituted a nuisance and that there 
must be a declaration to that effect, and that 
The corporation miisj^ pay the costs of the action. 
That with regard to the year 19J2, when the 
corporafiton conducted the feast, there was no 
actionable nuisance which would justify the 
Court in granting an injunction. Bbdpoed v, 
Leeds Coepobai«on - ^argant J. 77 

jr. P. 430 


NUISANCES — continued.^ 

SmeU. ^ 

Fried fish shop — Injunction. 

A fried fish shop, carried on in close 
proximity to a dwelling-house, may cause an 
actionable nuisance, and will be restrained, 
if the evidence shews that the odour causes 
“ an inconvenience materially interfering with 
the ordinary comfort physically of human 
existence” within the definition contained in 
the judgment in Walter v. Selfe (1851) 4 De 
Sm. 815. Adams v. Uesedl - Swinfen Eady J. 

[1913] 1 Ch. 269 ; 82 L. J. (Ch.) 157 ; 108 

L.X 2^; [1913] W. N. 18 ; 57 S. J. 227 

— London. 

See London — Nuisance. 

— Sewage farm — Discharge of sewage on private 

land — Smell — Agricultural ditch — 

Injunction — Damages. 

See Local Goveenment — Drainage. 

Smoke. 

Emission of smolie from furnaces con-- 
struoted to consime their ow7i srnohe — Negligent 
stohing — Oioners' liability for negligence of 
stohers — Bradfoi'd Coiporation Ac% 1910 (10 
Edm. 7 4’* 1 Oeo. 5, c. cxolL), s. 53. 

Sect, 63, sub-s. 2, of the Bradford Corporation 
Act, 1910, enacts that “ if any person using or 
permitting to be used any furnace so constructed 
[as to consume its own smoke] shall, in the 
event of smoke arising therefrom not being 
effectually consumed or burnt, fail to show that 
the said furnace has not been negligently used, 
he shall, if he is the owner or occupier of the 
premises, .... be liable to a penalty not exceed- 
ing five pounds ” 

The appellants’ furnaces, constructed so as to 
consume or burn their own smoke, emitted smoke 
which was not effectually consumed or burnt, 
and this emission was found to be due to negli- 
gent stoking on the part of their stokers and not 
to accident or any other cause which could not 
have been foreseen : — 

Held, that they were personally liable for the 
negligence of their stokers, and had been pro- 
perly convicted of a contravention of the sub- 
section above set out, 

Chisholm v. Douho7u(\m') 22 Q. B. D. 73G ; 
distinguished. Aemitagb, Ld. v. Nicholson 

Div. Ct. 11 L. G. R. 547 ; 23 Cox, C. C. 416 ; 

108 L. T. 993 ; [1913] W. N. U6 ; 77 
J. P. 239 ; 29 T. L. R. 425 

Provisional orde7‘ of Local Gove)‘7ime7it Hoard 
a7iie7idmg local Act — Saving cla^m for womaorhs, 

in Public Health Act, 1876, ove7ridde7i by 
coTnfirmation of gu’ovisional order — Bolton Ini^ 
provement Act, 1854 (17 18 Viet. c. clix.'), 

ss. 115, 116, 196 — Bolton Co}poration Act, 1872 
(85 4' 36 Viet. c. Ixxvlii.), ss. 97, 133— 

Health Act, 1875 (38 S,' 39 Viet. e. 55), ss. 303, 
m4:~-Bolton Order, 1893, art. II. (2) («). 

Bessemeb & Go., Ld. v. Gould - Div. Ct. 

10 I. 0. R. 744 ; 23 Cox, C. C. 145 ; 107 
^ L. T. 298 ; 76 J. P. 249 

Streets, 

Various co77hpa7i%es laymg mains mider st7^eets 

— Damage to electinc cables by burstmg of 
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NTTISAITCES (StreN^s) —eontinmdt, 
hydmulic mains — ^atmte, Construction of — Two 
Acts to W^onstnied together as on^Act. 

The pits, were the owners of electric cables 
which had been laid under certain public streets. 
The defts. were the owners of hydraulic mains 
which had been laid under the same streets under 
statutory powers. These mains burst in four 
different places, in each case damaging the 
pits.’ cables. The bursting of the mains was not 
due to any negligence on the' part of the defts. 
Tjyo of the mains which so burst had been laid 
under a private Act which did not contain the 
usual clause providing that nothing in the Act 
should exempt the co. from liability for nuisance. 
The other two had been laid uj^i^Jer a' later Act 
which did contain such a clause. The later Act 
also provided that the two Acts should be “ read 
and construed together as one Act ” : — 

Meld: (1.) That the doctrine of Hylands v. 
Fletcher (1868) L. R. 3 H. L. 330, applies not 
only to cases iu which the dangerous thing has 
escaped from th<f>deft.’s land on to the plt.’s land 
and done damage there, but also to cases in which 
the site of the plt.’s injury was occupied by him 
only under a licence and not under any right of 
property in the soil, and that in the absence of 
statutory authorization of the nuisance the defts. 
were liable for the damage caused by the bursting 
of their mains notwithstanding that they had not 
been guilty of any negligence. 

Midwood V. Manchester Cor^poration [1905] 2 
K. B. 597, followed. 

(2.) That the •effect of the two Acts being 
read together as one Act was to take away the 
privilege which, down to the passing of the later 
Act, the defts. had enjoyed, in respect of the two 
first mentioned mains, of not being liable for 
damage done by their bursting in the absence of 
n^^gligence, and that consequently in the case of 
all four of the mains the defts. were liable as for 
a nuisance. OHAEiNa Ckoss, 'W'est-End and 
City Electeicity Supply Co. r. London 
Hydeaulic Power Co. - Scrutton J. [1913] 

3 K. B. 442 ; 11 L. Q. R. 1013 ; 109 L. T. 

635 ; [1913] W. If. 230 ; 77 J. P. 378 ; 

29 T. L. B. 649 

Theatre — Crowd m street — Cbstruotion of 
adjoining prem ises. 

The defts., the manager and proprietors of a 
theatre, held (Phillimoro E*J. dissenting) liable 
for obstruction to access to the plt.’s premises by 
reason of the assembling of a large crowd or 
queue ift the street previously to the opening of 
the theatre. 

Decision of Joyce J., 29 T. L. E. 428, 
affirmed. Ijyons, Son & Co. v. Gulliver and 
THE Capital Syndicate, Ld. - - C, A. 30 

T. I. B. 76 ; 58 S. J. 97 

B ULLITY — Bi vorce. 

See Bivoece. 

OBSTBTTCTIOlSr— Highway. 

See Highway and Nuisance. 

— Light and air. 

See Light and Aie. ^ 

OPEENCE. 

See Oeiminal 15aw, Justices, Licens- 
ing Acts and Motor car. 


OEEENSIVE TRAB^ — Order of local authority 
declaring trade offensive. 

See Local C^vernment. 

OFFICE. 

See Revenue— I ncome Tax. 

OFFICIAL RECEIVER. 

See Bankruptcy — C osts, Receiver. 

OLD AGE PENSIONS. 

See Local Government — County 
Council. 

ONTARIO — Laws of. 

See Canada — O ntario. 

ONUS OF PROOF. 

See Evidence. 

OPTION — Agreement to give an option to 
purchase and also a commission on 
sale — Construction — Appeal from 
Manitoba. 

See Principal and Agent. 

ORBER — Form of — Action tried in Chancery 
Division with wdtuesses — Appeal — 
Schedule of evidence. 

See Appeal— Court of Appeal. 

ORBERS OF COURT — Rales and Orders of 
Court judicially considered during 1913, see 
Table of Rules and Orders of Court judicially 
cohisidered^ ante.^ p. cxxvii. 

Rules and Orders of Court, ^^uUished in 
the Weekly Motes, see ante, p. cxxxi. 

OTTOMAN DOMINIONS — Appeal from Consular 
Court in. 

See Insurance— F ire. 

^‘OUTGOINGS’* — Covenant by lessee to pay — 
Lease — Exterior of premises— Drain. 

See Landlord and Tenant— L ease. 

PAIGNTON IMPROVEMENT ACT, 1898. 

See Highway— D edication. 

PAPAL BULL — Publication of translation of 
Papal bull — 13 Fliz. c. 2. 

The translation of a Papal bull and its 
publication in a newspaper' simply for the in- 
formation of readers is not a contravention of 
13 Eliz. c. 2. The words of the statute “ pub- 
lish or ... . put in ure ” mean publishing so 
as to make the bull operative in this country. 
Mathew v. “The Times” Publishing Co., 
Ld. - - - Darling J. 29 T. L. B. 471 

PARCELS — Conveyance — Plan— -F alsa demou- 
stratio. 

See Vendor and Purchaser. 

PARISH CqjJNCIL - Chairman — Duration of 
office— New council— Annual uTeeting— 
Right of chairman to vote at election 
of his successor. 

See ^jOCAl Government. 



c 431 ) THE COMPLETE CUEEENT DIGEST, 1913. (/ 432 ) 


PABIIAMEHT. 

Dlsg^ualifioation, See below, House of 
Commons. t. 

2Io7m of Commons, col, 431. 

Occupation Franchise, col. 432, 

Otvne^sliip Franchise, col. 433. 

Rating. See above, Occupation Eran- 
cMse. 

Register, Correction of, col. 434, 

Eisqt^^lification. . 

Bee below, House of Commons. 

House of Commons. 

JDisgual ijication . 

Contract on account of public service — 
Actio7i for penalties — Vetme — Affidavit of in- 
former — Claim based on wrong statute — Amend- 
ment of lurit — Claim barred by prior wint — 
Fvidence — Test roll of Home of Com>mo7is — 
Return booh — R.eturn of writ of election — 
Official copy of division lists — Failnership 
Jac. 1, c. 4, s. 3 — House of Coinmons 
{Disqualification') Act, 1782 (22 Geo. 3, c. 45), 
ss. 1, 2, 9 — House of Commons {Disqualification) 
Act, 1801 (41 Geo. 3, t‘. 52), 1, 6. 

Held^ that the provision in s. 9 of tho 
House of Commons (Disqualification) Act, 
1782, requiring the pit. to sue for the penalty 
“ in any of His Majesty’s Courts at Wesit- 
minster ” was inconsistent with the provisions 
of 2(1 Jac. 1, c. 4, requiring actions for offences 
against penal statutes to be commenced in the 
county in which the offence was committed, 
and that therefore those provisions of the Act 
of 21 Jac. 1, c. 4, did not apply to an action 
for penalties under the Act of 1782, and an 
affidavit as to venue was not necessary. 

Semble, Order xxxvi., x. 1, of the Eules of 
the Supreme Court, 1883, abolishing local 
^venues has the effect of repealing ss. 1 — 3 of 
^21 Jac. 1, c. 4. 

The deft., being a partner in a firm of 
bankers and bullion brokers, was elected a 
member of the House of Commons. After his 
election and while he was still a member of 
Parliament, .the firm entered into contracts to 
supply silver to the Secretary of State for 
India in Council, On various occasions while 
the firm was executing the contracts the deft, 
sat and voted in the House of Commons : — 

Meld, that he was liable to penalties under 
the House of Commons (Disqualification) Act, 
1801. 

The writ in an action of penalties was 
issued on Hov. 9, 1912. Another writ claim- 
ing penalties for the same offences was issued 
on Hov. 8, 1912 : — 

Reldj that the right to penalties attached 
to the person who issued the first writ and 
that the present pit. had no right of action. 

ChSohm/m v. Wright (1604) Hoy, 118 ; 

' Girdlestone v. Briqhtom Aquarium (1878) 3 
Ex. D. 137, followed, 

The^writ and statement of claim in both 
actions claimed penalties under the Act of 
1782 

Held, that t^e penalties wer*^ recoverable, 


PAEIIAHEHT (House of Con^ions) — contbmed. 
if at all, under the Act 9t 1801 and not under 
the Act of 17^2, and that in the circ^stances 
the pit. should not b'e allowed to amend his 
writ and statement of claim so as to claim 
under the later Act. 

The test roll of the House of Commons and 
the official copy of the division lists. 

Held, admissible in evidence. 

As to the return book, quaere. 

The best evidence of membership of the 
House of Commons is the return of the writ 
of election with the returning officer’s indorse- 
ment thereon. 

A member of the firm in which the deft, 
was a partner was called upon subpoena to 
produce the 38ed of partnership. This he 
objected to do on the ground that the deed 
was in the joint possession of the partners and 
that his co-partners, one of whom had not 
been subpoenaed and was not before the Court, 
objected to the production. The deeds had 
been executed in multiple each partner 
had the right to possession of a duly executed 
copy ^ 

Held, that the witness was bound to pro- 
duce his copy. 

Att-Gen. v. Wilsmi (1839) 9 Sim. 526 ; 
Orowther v. Appleby (1873) L. E. 9 0. P. 
23 ; Kearsley v. ’Phillips (1882) 10 Q. B. D. 
36, distinguished. 

Bex V. Daye, [1908] 2 K. B. 383, applied. 
Eoebes V . Samuel - - - Scruttou J. 

[1913] 3 K. B. 708 ; 82 J. (K. B.) 1135 : 

109 L. T. 699 ; [1913] W. H. 177 ; 

29 T. L. R. 644 

• See Amendment. 

Contract with the Secretary of State for India 
hi Council — Co'ntract for the public' service — 
22 Geo. 3, c. 45—41 Geo. 3, e. 52—21 4^ 22 Viet 
c. 106. 

A member of a firm holding a contract with 
the Secretary of State for India in Council is, 
under 22 Geo. 3, c. 45, and 41 Geo. 3, c. 52, 
disabled from sitting and voting in the House of 
Commons. In re Samuel - P. C. [19131 ; 

A. C. 514 ; 82 L. L (P. C.) 106 j 108 L. T. 6'96 

Occupation ErancMse. 

Registration — Ihoefling-house — “ Wholly let 
out in apartments or lodgings ” — Point not taken 
before I'evising barrister — Parliament ary Vofe)‘s 
Registration Act, 1843 (6 4' 7 Viet. c. 181, s. 42 — 
Representation of the People Act, 1867 (30 4* 31 
Viet. c. 102), s. 7. 

Sect. 7 of the Eepresentation of the People 
Act, 1867, which prohibits the rating to the 
poor rate of the owners of dwelling-houses or 
tenements in a parliamc?ittary borough instead 
of the occupier save as thereinafter mentioned, 
provides : “ Where the dwelling-house or tene- 
ment shall be wholly let out in apartments or 
lodgings not separately rated, the owner of such 
dwelling-house or tenement shall be rated in 
respect thereof to the poor rate.” 

r An ordinary dwelling-house in a parlia- 
mentary borough was let in two portions, not 
structurally _separatedf to two tenants, certain 
portions, such as the front door and passages, 
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FARLIAMEHT (Oclipation Francliise) — oontS, 
being us^in conimon. Each tenant separately 
occupied me portion let to him as a “ dweiling- 
house” as defined in s. 5 of the Parliamentary 
and Municipal Registration Act, 1878, the land' 
lord not residing in the house nor reserving any 
part thereof for his own use. The tenant of one 
of those portions, who was not rated in respect 
of his occupation, claimed to have his name 
inserted in Division I. of the occupiers’ list of 
voters for the borough as the inhabitant occupier 
oP'a dwelling-house : — 

HeM, that the house, within which the 
dwelling-house ” occupied by the claimant was 
contained, was “wholly let out in apartments” 
within the meaning of s. 7 of thd^epresentation 
of the People Act, 1867, and that therefore the 
claimant was entitled to the franchise. 

Upon a case stated by a revising barrister 
the Court is confined to the points of law 
reserved therein for its opinion, and will not 
allow a new point of law to be raised. Cnow v. 
Hilleary ■- - Div. Ct. [19131 1 K. B. 385 ; 

8^L. J. (K. B.) 380 ; 11 KQ. E. 226 ; 7 
Smith, Eeg. Cas. 410 ; 108 L. T. 300 ; 

[19121 W, K. 303 ; 77 J. P. 164 ; 

29 T. L. B. 142 
See Bates — Rateable Value. 

Hegistmtion of electors — Household qvalijica- 
twn — “ Inhabitant OGOUjpler ” or “ lodger ” — 
OempieT of separate floor of house — Landlord 
rated for the tohole house and occupying ground 
floor in the day time — Representation of People 
Act, 1867 (30 ^5* 31 Viet. c. 102), ss. 3, 1—Poor 
Rate Assessment and Collection Act, 1869 (32 33 

Viet. c. 41), ss. 3, 4, 19 — Parliamentary and 
Municipal Registration Act, 1878 (41 42 

Viet. G. 26), s. *14 — Representation of the People 
Act, 1884 (48 Viet. c. 3), s. 9 and Schedule — 
Registration Act, 1885 (48 Viet. c. 15). 

The appellant occupied the top floor of an 
ordinary dwelling-house rented by a medical 
man who was the rated occupier, and who used 
the ground floor as a surgery, and who paid the 
rates for the whole house, but did not reside 
there in the sense of sleeping on the premises. 
The first floor was occupied by another claimant. 
The appellant’s name did not appear in the 
occupier’s column of the rate book, but it 
appeared, for part of the^qtthlifyius: period only, 
in the column headed “ Representation of the 
■ People Act, 1884,” as “ Plavercroffc, Josh., Top 
floor.” ^The appellant contended that he was 
entitled to be put on the occupiers’ list either as 
a householder or as a lOZ, occupier : — 

Held, that as the top floor occupied by him 
had not been rated as a separate hereditament, j 
since he had paid no rates in respect of it, he j 
was not entitled to be7:)ut on the register. Kent v, 
Plttall (No. 4) [191 J] 2 K. B. 1102, followed 
Havjsroeoft V. Dewey - - - Biv. Ct. 

11 1. C. R. 28 ; 2 Smith, Reg. Cas. 393 
108 I. T. 296 ; 77 J. P. 116 ; 

29 T. L. R. 62 

Ownership Franchise. ^ 

Receipt of rents and ptoflts — Llrection to pay 
rents to third 'person — Case stated by reuising 
barrister — Signature by regisiration agent on 


PARLIAMENT (0wf5ership Franchise)— 

behalf of claimants — Representation of the People 
Act, 1832 (2 # 3 Willh, c. 45), 26. 

By s. 26 of the Representation of the People 
Act, 1832, it is enacted that , No -person 

shall be ... . registered .... in respect of- his 
estate or interest in any lands or tenements as a 
freeholder . . . unless he shall have been in 

the actual possession thereof, or in the receipt of 
the rents and profits thereof for his own use” 
(for a period prescribed). 

Four brothers who weresfreeholders of certain 
houses authorized their trustee to send the rents 
of the houses to their father during his life, 
instead of dividing them amongst themselves : — 
Held, that the freeholders were in receipt of 
the rents of the houses within the meaning of 
the section and were therefore entitled to be 
registered as voters in respect of their interest 
as freeholders. 

At the end of a case stated by a revising 
barrister there was the following statement : — 

“ 1 for myself and on behalf of the other 
persons who are interested as appellants in this 
matter and whose names are hereunder 
in Schedule Number 1. do appeal against this 
decision. 

“ (Signed) Ernest L. White, Appellant.” 

The names of the claimants appeared in the 
schedule which was written below the statement. 
It appeared that Ernest L. White was a registra- 
tion agent, and that he was not personally 
interested in the appeal : — 

Held, that although the case ought to have 
been signed by the parties really interested, and 
not by an agent, the statement was equivalent 
to the agent saying that the persons whose 
names appeared in the schedule, i.e., the claimants, 
were appellants and had authorized him to sign 
on their behalf, and that therefore the Court 
had jurisdiction to entertain the appeal. 
White u. Bown - Div. Ct. [19131 1 K. B. 78 ; 

82 L. J. (K. B.) 89 ; 11 L. C. R. 23 ; 2 Sm.^ 
Reg. Cas. 386 ; 108 L. T. 169 ; 77 J. F. 78 

Rating. 

See above, Occupation Franchise. 

Register, Correction of. 

Lists of raters — OmissUm to expunge, names 
successfully objected to— Omission through inad-^ 
rertence — Lists transmitted to town clerk — 
Register grrinted from lists — Jurisdiction of Court 
to order reoising barrister to correct wldake — 
Lists destroyed — Mandamus — Parliamentary 
Voters Reg istr at ion Act, 1843 (6 4* 7 Vlct. c. 18), 
.w. 41, 47, 48. 

Rex V . Hanley Revising Barrister. 
Rex V . Stoke-on-Trent Town Clerk 

Div. Ct [1912] 3 K. B. 618 ; 81 L. J. (K. B.) 
1152 ; 10 I. G. R. 842 ; 2 Smith, Reg. Cas, 
362; 76 J. P. 438 ; 28 T. L. R. 613 

PARLIAMENTARY DEPOSITS ACT, 1846—- 

Trajmways — Abandonment. 
tramways — Abandonment^. 

P ARTIO DL ARS — Collision — Pica di 7 igs — I 

allegation of^ 9wgUge7iGe—A2)jflication for par- 
ticulars — Failure to glee jjarttculars — Allegation 
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Btni6Ji> ont~-'P(>we7* of Court to gwe effect to negli- 
gence 2 )roved hut not gdoadm. 

A vessel at ancliox was xiin into and 
damaged by a vessel in motion. 

Isa an action for damage, the owners of the 
vessel at anciAr d'Clivered a statement of claim 
in which they alleged that those on the vessel 
colliding with them did not take proper and 
seamanlike measures to keep clear. 

A summons for particulars of the measures 
which should have b«en taken was dismissed 
by the registrar. 

Ihe deXts. appealed to the judge in 
chambers. On appeal : — 

Eeldj that as the pits, could give no par- 
ticulars, the allegation should be struck out, 
the judge at the trial having powder to deal 
with any negligence proved but not pleaded. 
The “ Kaistawha ” - - Bargrave Deane J. 

12 Asp. Mar. law Cas. 617 ; 108 D. T. 433 

Extraordinary traffic — Damage to highway — 
Aetion to recover extraordinary expenses — Par- 
of average expense of highioays in nelgh- 
oou/rfiood — Particulars of average expense of the 
highway damaged — Highways and Locomotvees 
{Amondment:) Act, 1878 (41 42 Viet. o. 77), 

5. 23. 

In an action brought by a highway autho- 
, rity to recover expense incurred by them in 
repairing a highway in their district which 
they alleged to have been damaged by extra- 
ordinary traffic conducted thereon by order of 
the defts., which expense was alleged to be 
extraordinary, having regard to the average 
expense of similar highways in the neighbour- 
hood : — 

The 0. A. ordered the pits, to deliver to 
the defts. the best particulars that they could 
of the average expense for the past five years 
of the similar highways in the neighbourhood, 
^stating the cost of labour, the establishment 
’charges, and the nature and amount and cost 
of materials, but refused to order the pits, to 
deliver to the defts. particulars of the average 
expense for the past five years of the highway 
damaged, stating cost of labour, establishment 
charges, and the nature and amount and cost 
of materials- Morpeth R. D. C. ' o . Bullooks 
Hall Coliheey Co. 

C. A. [1013] 2 K. B. 7 ; 82 L. J. (K. B.) 547 ; 

11 1. G. B. 475 ; 108 I. T. 479 ; [1913] 
W- 66 ; 77 J. P. 188 ; 29 T. L. E. 

297 ; 57 S, I. 373 

Lihel — Justification — Partieidars of justifica- 
tion — P’^aets on tvh ich defendant relies in support 
ofjmtifieatio7i. 

* The pit., an owner and trainer of race- 
horses, sued the defts. for libel, alleging in 
his statement of claim that the meaning of the 
libel was that the pit. had been guilty of gross 
dishonesty in the training and running of 
• horses, and particularly that he had on several 
occasions conspixecT with other trainers and 
with j^keys to defraud boofmakers and 
owners of racehorses and the public generally 
for his own pecuniary gain. The defts. 
pleaded justificatipn, and under ajji order made 
by the judge delivered particulars ranging over 


fx 

PAETICDLAES — continued. • 
a period of l^ree years, specifying ajonumber 
of races, jockeys, and horses with tlJe weights 
carried by them, and giving the names of 
certain trainers. The particulars further gave 
numerous instances of races in which horses 
were asserted to have been “ pulled ” by their 
jockeys, acting under the plt.’s orders, with the 
result that other horses hacked by the pit. 
had won. A summons for further and b'etter 
particulars, naming the bookmakers with 
whom the pit. was alleged to have backed 
the horses in question and the amounts of the 
bets respectively, having been dismissed by 
the judge; the plaintiff appealed : — 

Held, thaf^e following rules were estab- 
lished, namely, that where a deft, radsesi an 
imputation of misconduct against the pit., the 
pit. ought to b'e enabled to go to trial with' 
knowledge of the acts which it is alleged ha 
has committed and upon which the deft, 
intends to rely as justifying tfae imputation ; 
and that if the particulars are such as the 
deft, ought to give, he cannot refuse to do so 
merely on the ground that his answer will 
disclose the names of his witnesses. 

Eeld, further, applying these rules, that 
the pit. in this case was entitled to have 
particulars of the names of the persons with 
whom or through whom the defts. proposed to 
prove that he had made the bets to which 
they intended to refer, and the places or times 
at which such backings tools^ place. He wasi 
not, however, entitled to particulars as to the 
amounts of such bets. Wootton v . Sievier 

C. A. [1913] 3 K. B. 499 ; 82 L. J. (K. B.) 

1242 : 109 L. T. 28 ; [1913] W. N. 187 ; 

29 T. L. E. 596 ; 57 S. J. 609 

Lihel — Puhliaation — Particulars . 

Kussell v. Stubbs, Ld. - C. A. [1913] 
2 K B. 200, n. ; 82 L. J. (K. B.) 766, n. 

— Undue preference. 

See Discovery— Interrogatories. 

PAETIES — Adding defendants— Rural district 

council — Assertion of right of way. 

See Local Government— Rural Dis- 
trict Council. 

— Joinder of Attorney-General. 

See LocAif* Government — County 
Council and Rural District Council. 

Misjoinder of defendants — Separate yauses of 
action — Claim for dam ages — R. 8. 6'., Order XVL, 
rr. 1, 4. 

The pit. was the owner and occupier of 54, 
Grooms Hill, Greenwich. He had a right of way 
over a narrow lane known as Mays Buildings 
Mews, about twelve feet '^cle, leading from the 
high road and running close alongside Ids house 
and garden wall for a distance of 240 feet or 
thereabouts, which gave access to a back door lead- 
inginto his garden, and also led to two factories 
or premises occupied by the two deft. cos. The 
pit. brought this action against both defts. for 
anf' injunction to restrain a nuisance and for 
damages. The statement of claim alleged that 
the Electric Light Goi*3 works were erected in 
1902, up to vCdch time the site had been used for 
garden ground, and they had a right of way for 
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PARTIES — conti%^ed, 

the piiTOOses of such ground only, and that the 
Gutta "^rcha Co.’s works had oeen erected in 
1908, up to which time the site had been, used 
for the purposes of garden ground and stables, 
and they had a right of way for the purposes of 
such ground and stables only. It then alleged 
that the deft. cos. had since 1908 and did 
continually through each day wrongfully cause 
numbei’s of carriers, carters and others to drive 
along Mayo Buildings Mews heavy lorries, 
dragons, and other vehicles with loads of heavy 
merchandise, including huge reels of cable and 
coils of wire and other heavy materials weighing 
three tons or thereabouts, and to turn.such lorries 
in the mews, causing a nuiss^^^e by the noise 
made by the shouting and sw^earing of the work- 
men, trampling of horses, jingling of harness, 
and the bumping and grating of the said vehicles 
against the wall. He also alleged that the said 
traffic had cut up the surface of the mews and 
made it foundrous, and caused an obstruction to 
his right of \t^xy ; and had caused structural 
damage t«^ his house and wall by vibration. He 
claimed an Injunction and damages against both 
deft. cos. 

The Electric Light Co. took out this summons 
asking that the pit. might be ordered to elect 
against which deft, he would proceed and that 
the motion might be dismissed with costs against 
the other deft. 

Swinfen Eady J. said that the pit. really alleged 
a separate cause of action against each deft. He 
never alleged tBat they joined to commit any 
wrongful act. As to the damage by vibration 
he did not say which deft, caused it, and as to 
the other acts complained of he said that each 
deft, did them. It was argued that the principle 
of the decision in Sadler '7. Great Western B/ij. Co.^ 
[1896] A. 0. 450, did not apply, because Order 
XVI., r. 1, had been altered. But the altered rule 
provided that : “All persons may be joined as 
plaintiffs .... where, if such persons brought 
separate actions, any common question of law or 
fact would arise.” In his opinion if separate 
actions bad been brought against these defts. no 
common question of law or fact could arise. 
The question in each case w’ould be wffiat legal 
wrong had the deft, committed, and each would 
be separately liable. He was of opinion that the 
case was governed by MaMer v. Great Western 
J?y. CiK^ and the action must be stayed against one 
deft., the pit. electing which, with costs. The 
costs 0 ^ the other deft, of this application must 
be costs in the action. But the order would not 
pr^eiit the pit. commencing separate proceed- 
ings against the dismissed deft. Muxday t. 
South Metropolitan Electric Lig-ht Co. 
AND New Gutta Perch a Co. 

Swinfem Eady J. [1913] W. N. 90 ; 

29 T. L. E. 346 ; 57 S. J. 427 

Misjoinder of plaintiff — Power of attorney — 
Plaintiff resident outride jurhdiot Ion — Joinder of 
attorney zotthin juried ietion haring no cause of 
action — Striking out 2^ ^(^i^diff — Security for 
costs. ^ 

In this case the pit., Jones, who was resident 
at Vancouver, B.C., had entered into an 'agree- 
ment with the deft., Miss Gurney, that she 
should undertake the guardianship of his 


TA'RTIEB~-co7itinu^d. 

daughter and provide for her maintenance and 
education in England, for the sum of 150Z. a 
year, payable quarterly in advance. This action 
was brought by Jones and Saldanha, as co-pits., 
against Gurney. 

The* statement of claim alleged that Gurney 
had not discharged the duties she had under- 
taken, but had placed Jones’s daughter at a 
cheap boarding school, for which she had paid 
much less than she had received from the pit. 
Jones and spent little or nothing on her clothing ; 
and that the pit. Jones had appointed Saldanha 
his attorney to take proceedings in England, 
and claimed an account and payment of the 
balance. 

The deft, now moved that the name of 
Saldanha, as pit., might he struck out, on the 
ground that he was not a necessary or proper 
party to any relief sought in the action, and that 
the pit. Jones might be ordered to give security 
for costs within seven days, in a sufficient sum. 

Swinfen Eady J. held that the statement 
of claim shewed no cause of action at all in 
Saldanha ; and his name was improperly 
Saldanha’s name must be struck out. The pit. 
Jones must give security for costs, but it would 
be better to make a fresh application in chambers 
as to time and amount. Jones and Saldanha 
Gurney - Swinfen Eady J. [1913] W. N. 72 

— Mortgages — Foreclosure, Effect of. 

See Mortgage. 

Parties — Persons having same interest — 
Unincorjwrated hody — Pefendants sued as repre- 
sentatives — Some tnemhers 7'esident abroad — 
Selection of regjresentatires hy Judge — i?. S. 0.^ 
1883, Order XVI., r. 9. 

The pit. brought an action for architect’s 
fees against four defts., who were members 
of a brotherhood of 1800 members and were 
sued as representing all the members. Some 
of the members of the brotherhood lived in 
England and some abroad. The work in ques- 
tion had been done for those living in England. 
The brotherhood was not a corporation. The 
judge in chambers gave the pit. leave to sue 
the four defts. named in the writ on behalf of 
all the members : — 

Held, tliat as the judge had not considered 
the question of authorizing such persons as 
he thought fit to act as representatives, and as 
the action, being an action of debt against the 
four persons named as defts., did not fall 
within Order xvi., r. 9, the judge’s order must 
be set aside. Walker v. Sub and Others 

C. A. 30 T. L. B. 171 

Plaintiffs — Mepresent afire action — Lloyd's 
indley — One underwriter suing on l/ehalf of other 
underwriters — Mwmerons parties haviny the same 
interest in one cause or matter i)?. S. (J., 
Order xuj., r. 9. 

The defts. entered into an a.gi‘cement of 
motor reinsurance with the pit. and eighteen 
other underwriters at Lloyd’s. The agree- 
ment, which provided that the deft^. should 
pay to the underwriters a premium of 25.^. 
on each car per annum, was signed by the 
underwrite:^ in the manner usual in the case 
of Lloyd’s policies. The pltybrmiglit air action 



( 439 ) 


COMPLETE CUBpNT DIGEST, 1913. 



TABTIES — eontuimd. 


PAETKEBSHIP— 


oa behalf of aad for the benefit of all persons 
interested in and named as tnderwriters in the 
agreement to recover certain premiums due 
under the agreement. The deft:s. said that 
the pit. was not entitled to maintain the action 
as the agreemeht was made with the pit. and 
the other underwriters as joint contractors : — 
EeMj that the pit. was entitled under 
E. S. 0., Order xvi., r. 9, to maintain the 
action as the underwriters who were parties to 
the agreement were numerous and had a com- 
mon inter^t in the action. 

De Hart v. Stevenson [1S7G] 1 Q. B. D. 
313, followed. Janson v. Peoperty Iksueaisx'E 
Co., Ld. - - Horridge J. 19 Com. Gas. 36 ; 

68 S. J. 84 


— Trade union — Expulsion of member — Ultra 
vires — Injunction — Unregistered asso- 
ciation. 

See Trade UisIok. 

PAETITIO H — Partition a ction — Inf a nt — Peq nest 
— Sale for infanfs henejit — Conversion — 
Pa^ion Aet, 1S6S (31 f 32 Viet. c. 40), ,s*. S— 
Partition Act, 1876 (39 4* 40 Tiot. c. 17), G — 
Settled Estates Act^ 1S5G (10 4* 20 Tict. c. 120). 
ss. 23, 24, 25 — Settled Estates Act^ 1877 (40 «)’• 4J 
Yict. c. 18), ss. 34, 35, 36. 

An infant’s share of the proceeds of sale of 
real estate, sold by the Court in a partition 
action, though sold at his request and for his 
benefit, is not converted. 

Foster v. Foster (1875) 1 Ch. D. 588, and In 
re Barher (1881) 17 Ch. D. 241, 243, applied. 

Dicta of Jessel M.E. in Wallace v. Greenicood 
(1880) 16 Ch. D. 362, 365, 366, not followed. 
Hopkinson V. Eichardson - Swinfen Eady J. 

[1913] 1 Ch. 284 ; 82 L. J. (Ch.) 211 ; 108 
L.T. 601 ; [1913] W. N. 19 ; 57 S. L 265 

Partition action — Real estate — Conversion — 
Prdo* for sale by Court — Married woman — 
Partition Act, 1876 (39 4* 40 Viet c. 17), ^•. 6. 

Herbert v. Herbert - [1912] 2 Ch. 268 ; 
81 L. J. (Ch.) 733 ; 107 L. T. 491 ; [1912] 
W. H. 166 

PABTHEE. 

See Partkership. 

PABTHEBSHIP — Company — Liquidation — 
Liability of partners — Joint and several 
liability — Bight of double proof. 

See Company — ^Winding-up — Proof. 

Gaming — Boolimalievs — Account. 

In 1908 the pit. and the deft, entered into a 
partnership to carry on a betting business. No 
money was subscribed at the time, but money 
was found by the pit. for the conduct of the 
business as required. In 1910 the partnership 
was dissolved by mutual consent, and on an 
account being taken the deft, agreed that lOOZ. 
was due to the pit. and he gave the pit. an I 0 U 
for that amount. Subsequently he paid 11. on 
account, but as he d^ not pay the balance of 
93Z., he ■\?s;as sued for that amount*^y the pit. 
It was proved in evidence that 173Z. had been 
drawn out of the partnership account by the 
deft, for private puraoses ; that 351. was standing 
to the credit of the partnership at th^ date of the 


dissolution ; and that thd^ lOOZ. for which the 
I O U was given was a rough estimat»^of the 
share due to the pit. : — 

Meld, (1.) that there was no evidence that the 
partnership business was carried on in a marxuer 
that was illegal within the Betting Act, 1853 ; 
(2.) that the X 0 U was not a promise, express 
or implied, to pay a sum to the pit. within the 
Gaming Act, 1892 ; and that the pit. was entitled 
to recover. Brookman v. Mather 

Avory J. 29 T. L. B. 276- 

Illegal sale, of g^artnershl}} property — Re- 
purchase from bona fide purchaser for value 
without notice — Fiduciary relation — Liability to 
account, 

A partner who has improperly, and with- 
out the knowledge of his partner, sold partner- 
ship property to a bona fide purchaser for 
value without notice, and has afterwards re- 
purchased it from him, stands in a fiduciary 
relation to his partner, and capnot take ad- 
vantage of the rule which protects a purchaser 
with notice taking fi'om a purchasef^ without 
notice, but is liable to accomit for profits 
made by subsequent dealings with the pro- 
perty. 

linjosc V. Gye. L. E. 6 H. L. 656, and 
Piddoche v. Burt [1894] 1 Ch. 343, distin- 
guished. Gordon v. Holland. Holland v. 
Gordon P. C. 82 L. J. (P. C.) 81 ; 108 L. T. 385 

— Income tax — Super-tax — Partner — Share of 
profits of partnership business — Method 
of assessing partner to super-tax. 

See Bevenue. 

Joint adventure — One jobit adveMurer 
using his own goods in fulfilment of contract — 
Liability to account to co-adventurer. 

The pit., who was an Austrian merchant, 
and the defts., who were English coal exporters, 
entered into an agreement to sell on joint 
account English coal to the Austrian Government, 
and in 1910 they secured a contract to supply 
that Government with 20,000 tons of coal of 
certain named qualities, deliverable in 1911. 
During 1911 the price of coal rose considerabi}’" ; 
the pit. and defts. foresaw a heavy loss in carrying 
out the Austrian contract ; and they thereupon 
agreed in July, 1911, that the completion of the 
contract should be lef7 entirely in the hands of 
the defts., who could act as they thought best in 
the matter, without taking the pit. into account 
in any w'ay, and that the pit. should pfty the 
defts. lOOOZ. as his share of the loss, that sum, 
however, to be reduced by any reductions in loss 
in the event of permission being received from 
the Austrian Government to supply coals of an 
inferior quality. In completing the Austrian 
contract permission was Obtained to supply 
Powell Duffryn coal, which was not one of the 
named coals, but was of somewhat inferior 
quality, and the defts. supplied a certain quantity 
of that coal which they had purchased in 1910 
at 14.9. 3d. per ton, and this was put by them 
into the joint account between them and the 
pit. **at 11s, 3d. per ton, which was the current 
market price at the time the coal was shipped to 
Austria; they^iad, however, to purchase other 
coal at the market price to maintain their 
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deliverable stocks? Ip a claim by the pit. for 
an acco«^t : — '» 

Ileld^ that the defts., although they acted in 
good faith, were not entitled, without the fullest 
disclosure to the pit., .to sell their own coal to 
the adventure, and that therefore they could not 
bring into joint account the Powell Duffryn coal 
at a larger price than that at which they 
actually purchased it. Kuhlirz r. Lambebt 
Beothers. Ld. - Scrutton J. 17 Com. Cas. 217 ; 

108 L. T. 565 

— Mining partnership of two persons — Stan- 
naries — “ Company ” — Winding-up — 
Jurisdiction. 

See Staknaribs. 

PAETY WALL — London building — Party 
structure — Defective party vrall — 
Making good or repairing. 

See Lokdoi^, 

PASSEUGEE-— Negligence — Breach of duty— 
Hors^and carriage hired by husband — 
S^icious horse — Injury to wife — Know- 
ledge of owner of horse — Control of 
carriage — Acceptance of wife as 
passenger. 

See Negligence. 

‘‘PASSENGEE STEAMEE “ Yessel used in 
navigation.” 

See Shipping. 

PASSING-OEF.^ 

Costs, col. 441. 

Imitation of OeU%y, col. 443. 

Patented Article, col. 443. 

Sale, col. 444. 

Trade Marli, Use of. See Trade 
Mark. 

Trade Name — Right of Person to use Ills 
own Name, col, 445. 

Costs. 

Action for injunction — Dismissal of action on 
defendants' application — Plaintiffs electing not 
to fTOceed therewith — Plaintiffs contending that 
under the circumstances of the case they ought not 
to pay the costs of the action — Plaintiffs ordered 
to pay the costs — Order^XX^XVl., r. 12. 

The pits., the proprietors of a blood tonic 
and nerve food, brought an action for an 
injunic^tion and other relief against the defts., 
alleging that the defts. by means of fraudulent 
advertisements were endeavouring to get part 
of the pits.’ business in Germany and in this 
country, and fraudulently to substitute their 
goods for those of the pits. On an unsuc- 
cessful motion by the pits, for an interlocutory 
injunction no order was made, except that 
the costs of the motion were made costs in 
the action. The pits, elected not to proceed 
to trial, and, on an application being made to 
dismiss their action, they contended that they 
ought not to be ordered to pay the costs, 
because the facts shewed that they were r'lsti- 
fied in bringing it, and its continuance had 
been rendered unnecoesary, partly because of 
what the defts. had done and<^artly because 


I PASSING-OEF (posW)— continued. 
of certain successful proceedings in Ger- 
many I 

Held, that no reason had been shewn for 
departing from the ordinary rule in such cases, , 
and the pits, must pay the costs of the ^tion^ 
including the costs of the application ib dis- 
miss the action, and the order thereon. 
Aktiengesellsghaft Hommel’s Haematogen 
V . Hommel and Others - Eve J. SO E. P. C. 133 

Action to restrain passing-off — Title of maga- 
zine — Alonopoly of purely descriptive wo7^ds — > 
Action dismissed with costs. 

The pits, were the publishers of magazines 
called “ The Magazine of Fiction ” and “ The 
Monthly Magazine of Fiction.” The defts., 
who were also publishers, had for many years 
issued a magazine called “ Cassell’s Magazine ” 
and had lately changed the name to “ Cassell’s 
Magazine of Fiction and Popular Literature.” 
The price of the pits.’ magazine was three- 
pence and the defts.’ fivepence. The pits, 
brought an action against the defts. claiming 
an injunction to restrain them from passing oS 
their magazine as and for the pits.’ 
and gave evidence to shew that when, oh many 
occasions, persons had asked for “ The Maga- 
zine of Fiction ” the defts.’ magazine had 
been tendered. At the conclusion of the pits.’ 
case and with-out calling on the defts. : — 

Reid, that the pits, had proved no title tO' 
relief ; that they had no right to the exclusive 
use of the words “ Magazine of Fiction,” which 
wepce purely descriptive words ; and that there 
was no evidence of deception. The action 
was dismissed with costs. William Stevens, 
Ld. -d. Cassell & Co., Ld. - - Ifeville J. 

30 E. P. C. 199 ; 29 T. L. E. 272 

Summons to review taxation — Action to 
restrain passing -off — Fees of third coimsel — 
JSxpenses of attendance of the country solicitor at 
the trial in London disallowed — Complexity — 
Numljer of exhibits — Mode of framing objections 
— Disallowance upheld. 

In an action for passing-off, the trial of 
which occupied eleven days and resulted in 
judgment for the defts. with costs, the taxing 
Master disallowed the fees of a third counsel 
for the defts. and the expenses incident to the 
attendance at the trial in London of their 
country solicitor. The defts. objected to the 
certificate as to the third counsel on various 
grounds, including the amount involved in the 
action, the length and complication of the 
documents and exhibits, as well as the im- 
portance of the case and value of the stake 
involved in it. As to the attendance of the 
country solicitor, they relied upon the neces- 
sity of his explaining the exhibits at the trial, 
but the objections made no reference to a 
charge of personal fraud made against the 
principal deft. : — 

Ueld, that the facts did not justify the 
allowance of the fees of a third counsel, and 
that the o^ections, which ought to be care- 
fully drawn, not having relied on the fact of 
charges of fraud being made, but on the neces- 
wty of explaining the large number of exhibits 
in the cas^, the taxing M^ter was right, on 
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the mateiials before him, iu disallowing the 
attendance of the country solicitor. The sum- 
mons was dismissed 'on both points. Pbkey 
M Co,, Lb. V. T. Hessih & Co. - - Eve J. 

30 E. P. C. 193 ; 108 L. T. 832 ; 57 S. L 302 

lihitation of Get-up. 

Get-up of motor cahs — Use l)y defendant of 
Jm initials in a style calculated to deceive — 
Inpmction granted. 

The pits, in a passing-off action, who were 
the proprietors of motor cabs, had for a long 
time adopted a particular style of get-up for 
their cabs, green and yellow being the prevail- 
ing colours, and the leading distinguishing 
mark being the initial letters “ W. & G.” in 
script characters on the panels below the 
windows, and in other places, written in a 
sloping direction, with the tail of the “G” 
elongated. The deft., who was also a motor cab 
proprietor, adopted a similar style of get-up 
for his cabs, and placed his initials “M. G.” 
on the panels below the windows written in 
script characters with a twist or curl between 
and the “ G.” The evidence shewed 
that the colours green and yellow were 
common to the trade ; that the pits.’ cabs 
were well known and very popular among the 
public ; and that they were generally known 
and asked for as “ W. & G.” cabs. The deft, 
“contended that there could be no monopoly 
of initials in script characters : — 

Held, that the deft, had got up his cabs 
in a way calculated to deceive by reason of the 
association of the green and yellow get-up 
with the “M. G.” painted in a deceptive 
manner ; that there was evidence of actual 
deception ; and that the pits, were entitled 
to an injunction. W. & G. Du Ceos, Lb. 
1 }. Golb - Swinfen Eady J. 30 E. P. C. 117 : 

29 T. L. E. 163 

Patented Article. 

^ Action to restrain passing-off — Words ickether 
descriptive or distinctive — Advertisements alleged 
to he deceptive — Words held descriptive — Passing- 
off not found — Advertisements held not calculated 
to deceive — Action disnmsed. 

The pits, were the successors of a co. in- 
corporated in 1897 for the purpose of acquir- 
ing and developing an invention consisting of 
a wire mechanism for transmitting power, for 
which a patent was granted in 1896, the 
mechanism being* generally known as “ Bowden 
Wire.” In 1901 the deft. co. was promoted 
by the pits, to take over the pits.’ business- 
of .the manufacture and sale of cycle brakes, 
such brakes being known as “ Bowden 
Brakes.” The defts.’ business, down to 1903, 
included the manufacture and sale of brakes 
for motor cycles partly propelled by human 
power, bht in 1903 all business connected with 
motor cycles was surrendered to the pits. 
Down to 1911 the pits, and defts. had practi- 
cally common directors, but from that year 
they had b'een managed independently of each 
other. Surly in 1912, the wire patent having 
expired, the defts. commenced to trade in fit- 
ments for motor cycles and in connection with 
that trade used words Bowdan Control.” 



PASSING-OEE (Patented Articy) — continued. 

The pits, alleged that the^xpression “ Bowden 
Control ” and/«r the word “ Bowdei^’ when 
used in respect of the control mechanism for 
motor cycles, meant, and was understood by 
the trade and public, to mean, control 
mechanism of the pits.’ manufacture and none 
other, and they complained of the use by the 
defts. of the word “ Bowden ” in advertise-* 
ments in connection with control mechanism 
of the defts. ’ manufacture, identical or closely 
similar in appearance to that of the pits., 
without suflSciently distinguishing their goods^ 
from those of the pits., and of the offering of 
such goods for sale and advertising the same 
under the expression “ Bowden Control.” The 
pits, claimed tS?ee injunctions restraining the 
defts., their servants and agents — (1.) from 
using in any advertisement or circular or 
otherwise “ Bowden Control ” in respect of * 
control mechanism for motor cycles not of 
the pits.’ manufacture ; (2.) from using the 

word “ Bowden ” in respeck of control 
mechanism, whether in advertisements, circu- 
lars, or otherwise, without sufficienify distin- 
guishing the defts.’ goods from those of the 
pits. ; and (3.) from advertising their goods 
in any manner calculated to lead to the belief 
that the same are the pits.’ goods and/or that 
that the defts.’ business is the pits.’ or in any 
way connected therewith. The defts. denied 
that the terms were in fact distinctive of the 
pits.’ goods, and alleged that the pits, were 
estopped, by reason of the relationship a nd 
certain agreements between the pits, and the 
defts.., from alleging that the expressions 
“ Bowden,” or ” Bowden Control,” or ” Bow- 
den Mechanism Control ” were so distinctive. 

,s. further alleged i.hat the terms 

III ill I tiiiiii p i ‘ p owde n Brake ” were 

purely descriptive ui LliifflliSlitoism comprised 
in Patent Ko. 25,325 of 1896 and Patent 
No. 14.402 of 1897 respectively. 

Reid: (1.) That the words “ Bowden. 
Control ” were descriptive of the particular 
system of effecting control by means of the 
Bowden wire. (2.) That their descriptive 
meaning had not been displaced by their ex- 
clusive connection with the pits.’ goods by 
reason of and during the continuance of the 
pits, ’monopoly of Bowden wire, and that they 
had not acquired suclf a definite secondary 
meaning that the pits, could prevent others 
from using them. (3.) That the defts. were 
entitled to continue using the word “ Bolden ” 
as they had hitherto done. (4.) That the 
defts.' advertisements were not deceptive. 

The action was dismissed with costs. 

In a passing-off action the Court is not 
concerned with the txuth^r falsity of state- 
ments in the defts.’ advertisements, except so 
far as they tend to induce the belief that the 
defts.’ goods are the pits.’ Bowden Wire, Lb. 

V. Bowden Beake Co., Ld. - 30 E. P. C. 609 

Sale. 

fade of old stocTi of footlalls hy plaintiffs as 
their new and improved halls — Advertisements — 
Injunction — Bescriptionmof goods in advertise- 
ments — Injtm$twn granted. 
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PASSING-OFF (ske)— 

The ^ts., who were manufacturers of foot- 
balls ano^ther athletic goods, sued the defts. for 
passing off certain of th.eir old and discarded 
stoch of footballs as and for their new and i 
improved balls. It appeared that certain balls 
manufactured by the pits, in 1910, and called by 
the name of Orb,” had been sold by them to a 
firm of waste-rubber merchants on account of 
their having proved unsatisfactory, and a new 
and improved ball was made and sold by the 
pits, as the “ Improved Orb.” The defts. pur- 
chased from the waste-rubber merchants the 
balls which they had so acquired, and advertised 
and sold them under the name of Improved 
Orb.” The defts. admitted C!I5,t they were 
wrong in describing them as Improved Orb ” 
and withdrew the advertisement. For a time 
they advertised and sold them as “ Orb ” balls, 
and claimed the right to do so : — 

Meld, that the defts. had not, by their second 
and corrected advertisement, shewn to the public 
that the balls Sdich were then advertised were 
different finm those to which the first advertise- 
ment would be taken to refer, and that the 
second advertisement was therefore likely to 
deceive. An injunction in a special form was 
granted, and an inquiry as to damages was 
ordered, and the pits, were given the costs of the 
action. A. Gf. dPALDiNa & Brothers v. A. W. 
Gamage, Ld. - Sargant J. 30 R. P. C. 388 : 

29 T. L. R. 541 

Tr^de Mark, Use of. 

See Trade Mirk. 

Trade STame — Inadvertent Use of. 

Imocent use of fancy trade name — Ts for 
port wine shipped by A, JD. T. — Mistalte — Admis- 
s-lon of plaintiffs’' rights — B’lselaimer of intention 
to repeat before mi it — Offer of undertahing — 
Offer insufh'eieni — Injunction granted. 

Yeatman V. Homrbrger k Co. - C. A. 29 j 
R. P. C. 645 ; 107 L. T. 742 ; 29 T. L. R. 26 

Trade Name — Right of Person to use his own 
Name. 

Injunction refused — Appeal dismissed. 

John Brinsmead & Sons, Ld., the well- 
known pianoforte makqj^, .^brought an action 
against Edward George Stanley Brinsmead', 
a pianoforte manufacturer, and Waddington 
k Sons* Ld., pianoforte dealers, to restrain 
them Som passing off pianos made by 
Stanley Brinsmead as and for the pianos of 
the pit. CO., and they also charged the defts. 
with conspiring together to so pass off the 
pianos. The pit. co. put on the fall of their 
pianos the words “ John Brinsmead & Sons, 
London,” in capital roman letters surrounded 
by lines. On the fall of the pianos made by 
the deft, there appeared in a running hand 
the name ‘‘ Stanley Brinsmiead ” with a broad 
dash at the foot of the “ d ” coming back 
under the whole of the name, and the word 
“ London ” in printed roman charactera under- 
neath. In the curls of the initial “ S ” in 
small letters were ^placed the names 
“ Edward ” and “ George.” Thb evidence 


PASSING-OPF (Tr^de Name— Right of Person 
to use his own Naye) — continued. 
the trade and to the public a piano made by 
the pit. CO., and that the Christian names used 
by the pit. co, and that of the deft, were not 
' generally known. It also appeared tha!; the 
deft.’s pianos were cheap instruments, and had 
a sale amongst a different class of people from 
that to which the pit. co.’s new pianos were 
sold. The defts. Waddington & Sons, Ld., 
previous to and at the trial offlered to submit to 
an injunction restraining them from passing- 
off, if the charge of conspiracy were with- 
drawn, which offer was not accepted by the 
pit. co. The evidence against Waddington 
& Sons, Ld., shewed that they had advertised] 
pianos of the deft. Brinsmead as ” Brins- 
mead ” by itself, and had represented to cus- 
tomers that one of such pianos was a ” Brins- 
mead ” piano : — 

Held: (1.) That the deft. Brinsmead had 
put his name Stanley on his pianos as promi- 
nently as the word “ Brinsmead ” and had 
not attempted to imitate the mode in 
the pit. co.’s name was used, and that fcfJmad 
not acted dishonestly, notwithstanding that he 
knew that he was deriving some advantage 
from the fact that his name was the same as 
that of well-known manufacturers ; (2.) that 

the charge of conspiracy failed. The .action 
as against him was dismissed with costs. 
Waddington k Sons, Ld., having submitted 
to an injunction restraining them from pass- 
ing-off, an order was made against them with 
the costs of the pit. co. up to the date of their 
first offer, except so far as the costs had been 
increased by the charge of conspiracy, but 
the pit. co. was ordered to pay the increased, 
costs and the costs from the date of the offer. 

The pits, appealed from the order dismiss- 
ing the action against Edward George Stanley 
Brinsmead : — ^ 

Heldj that the use by the deft, of his name"^ 
alone did not deceive, and that the appel- 
lants had failed to prove any intention on his 
part to enable or induce dealers to pass off 
his pianos for those of the appellants. The 
appeal was dismissed with costs. 

Turton v. Turbon (1889) 42 Ch. B. 128, 
explained by Buckley L.J. John Brinsmead 
k Sons, Ld. v. Edward George Stanley 
Brinsmead - 30 R. P. C. 493 ; 29 T. L. R. 237 ; 

57 S. J. 716 

- Trade mark — Surname — Action to restrain 
passing-off and infringement of trade 
mark — Use by defendant of his own 
name in similar business — Motion to 
expunge — Motion refused —Injunction 
granted — Order of Board of Trade. 

See Trade Mark — Registration. 

PATENT. 

Anticipation. See below, Infringement. 
Discovery^ col. 447. * 

Extmsion.^ col. 447. o 

Infringement^ col. 448. 

Injunction.) col. 460. ^ 
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PATENT — eontimied, ® 

Partlc 2 ilars, eol. 

PateM Agents col. 465. 

Revocaticni^ col. 466. 

Sj^ec'^cation, col. 466. 

Threats Aotioi, col. 467. 

Anticipation. 

See below, Infringement. 

Discovery. 

Infringement — Interrogatories — Application 
by plaintiffs for leave to deliver — One mterro- 
gatory objected to by defendants — application 
allowed. 

Marconi and Marconi’s Wireless 
Telegraph Co., Ld. v. Hblsby Wireless 
Telegraph Co., Ld. - Eve J. 30 R. P. C. 430 


PATENT (Extension) — eontmued. 
that the merits of the invention wem such las, 
in the interests of the public, would ^stify the 
extension of the term of the patent, and that 
they had not explained or attempted to ex- 
plain or justify their not having attempted to 
put the invention into use in this country ; 
also that if an extension were granted, the 
benefit of it would belong directly to the peti- 
tioners (who had not done anything to develop 
the invention), and indirectly to the Danish 
CO., and still more indirectly to the patented ; 
and that the petitioners were wanting in the 
required uberrima fides, in that they had not 
stated in' their petition the patentee’s profit 
and had stat^that the machines suffered from 
fragility. The petition was dismissed. 

Johnson's Patent [1909] 1 Ch. 114, 

followed. In re Poulsen’s Patent 

Warrington J. 30 R. P. C. 697 


Extension. 

Indention of great soieyitiji.c merit., but com- 
‘‘^"^tn^j^aly unsucce.ssful — No attempt by petitioners 
to ^wrh patent in United Kingdom — Patentee's 
lack of pecuniary interest in extension — Peti- 
tioners loanting in uberrima fides — PcUtio7i 
dismissed — Patevits and Designs Act, 1907, s. 18. 

In 1899 a patent was granted for a 
“ Method of and apparatus for effecting the 
storing up of speech or signals by magnetically 
influencing magnetisable bodies.” One of the 
claims was for “ The herein described method 
of receiving, storing and reproducing messages, 

• signals or the like, by subjecting a magnetis- 
able body, such as a steel wire or strip, to the 
action of an electromagnet which moves along 
it, or along which it is moved, the coil of this 
magnet being first in connection with a trans- 
mitter, so that the wire or strip is influenced 
in a manner corresponding to the signals trans- 
^mitted, and the coil being then in connection 
with a telephone receiver by which the signals 
which influenced the wire or strip are repro- 
duced.” A petition for the extension of the 
patent was presented by the assignees of the 
patent, an American co., which was not a 
manufacturing, but only a promoting co. The 
bulk of that co.’s stock was held by a Danish 
CO., which itself was not a manufacturing co., 
the manufacturing in Denmark being done by 
another D,anish co. No attempt had been 
made to work the patent in the United King- 
dom, beyond an endeavour to form a co. for 
the purpose. The invention was of great 
scientific merit, and apparatus made in accord- 
ance with it gave good results, but, although 
many attempts had been made to produce a 
commercially useful apparatus, no success had 
been achieved before the date of the presenta- 
tion of the petition. The petition did not 
state the fact that the patentee, with an 
associate, had received 10,000Z. from the sale 
of shares in one ^f the foreign cos. ; it stated 
that the great defect in the machines had been 
their '^difficulty of adjustment and their 
fragility, but the patentee in his evidence 
stated that a machine exhibited did not suffer 
from fragility ’T— n 

Ueld^ that the petitioners had not shewn 


Infringement. 

Anticipation — Patent already held by the 
House of Lords to be valid — Patent^held not to 
have been anticipated — Patent held to be infringed 
— Stay of inquiry as to damages. 

The pits, in an action for infringement were 
owners of a patent for “ improvements relating 
to the extraction of dust from carpets and other 
materials.” The specification stated that it was 
essential for practical success to drive by power 
the pump employed for producing a vacuum and 
to maintain a vacuum of ai least 5 lbs. per 
square inch in the filter on the side of the filter- 
ing medium where the air and dust entered, when 
the apparatus was at work, and that it was only ■ 
to extractors working with a considerable vacuum 
that the claims related. The first claim was for 
the combination of an extracting implement 
connected with a power-driven suction pump 
and dust-collecting means interposed between 
the said implement and pump substantially as 
and for thc» purpose specified. The patent had 
been held by the H. L. in a previous action to 
have subject-matter and to be valid. The pits, 
complaint of threats to infringe and of actual 
infringement. The machine alleged to infringe 
had suction bellows instead of a cylinder p’^mp. 
The defts. alleged that the patent was invalid on 
the ground of publication of two specifications of 
H. and the prior user of machines made under 
H.’s patent, and they denied infringement on the 
ground that the patent sued on did ^ot cover 
suction bellows although worked by motor, and 
on the ground that the machine complaiuped of 
did not work substantially 5 lbs. vacuum : — 

Held, that the previous decisions on the 
patent established that the vacuum mentioned 
by the patentee was the«^facuum at the filter by 
the engine and not at the nozzle ; that the state- 
meut as to a vacuum of 5 lbs. was directory 
only ; that the defence of anticipation failed ; 
that the defts. had threatened to infringe ; and 
that, although in one alleged infringing machine 
the highest vacuum practically obtainable was 
^ lbs. to 3^ lbs., the particular machine was not 
new, and that machines of that type, when new 
and of the best of materials, were capable of 
gfving a Higher working vacuum, and that in 
any case the defts, had infringed. 
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PATENT (Iiifriiig.^^eiit) — eonti nnecl. 

An injunction was granted and an inquiry as 
to damans and delivery up or destruction of 
infringing articles were ordered. Costs as 
between solicitor and client were given, the 
validity of the patent having already been 
certified. The inquiry as to damages was stayed 
in the event of an appeal. British Vagcjum 
Cleaner Co., Ld. r. James Robertshaw & 
Sons, Ld. - - Sargant J. 30 R. P. C. 413 

Antioipati07i — Buhject-m after — Injunction 
gmnted. 

The pits., who were the owners of letters 
patent for “ Improvements in and relating 
to gas lamps,” brought an action against the 
defts. claiming an injunction fo^^fringement. 
The pits.’ invention consisted of a new lamp 
containing an improved form of heater in com- 
bination with which was a heavy metallic 
nozzle protected by insulating material so that 
the tip could not become hot enough to ignite 
the gas and air mixture. It was alleged that 
the defts. had iS'fringed by selling a lamp con- 
taining thfi combination although the hcatex 
was in a different form. The defts. denied 
infringement and alleged invalidity of the 
patent on various grounds, of which the prin- 
cipal was lack of subject-matter. Certain 
anticipations were also alleged : — 

Eeld, that the pits.’ patent was valid, and 
that claim 1 had been infringed. An injunc- 
tion was granted with costs and the other 
usual relief, Keith (J.\mes) and Blackman 
Co., Ld. V, TiLLEi' High Presstjee Gas Syndi- 
cate Ld. - - Astbury J. 30 E. P. C 537 

Anticipation — of subject - matter — 

J'atent held to he mvalid. 

Letters patent were granted in 1906 for “ Im- 
provements in wheels for road vehicles.” The 
invention related to the road wheels of motor 
vehicles in which the rim of the wheel was 
detachably mounted on the felloe, so that in case 
of accident the damaged tyre, together with the 
rim, might be readily removed and replaced by 
another rim carrying a new and inflated tyre. 
In an action by the patentees for infringement 
the defts. denied infringement, and alleged that 
the patent was invalid owing to (inter alia) lack 
of subject-matter and anticipation. The pits, 
contended that their combination w'as such that 
it produced a practical :fts\8t which other and 
prior specifications had failed to produce : — 

Meld^ that the pits.’ invention was a mere 
adaptatidh of a previous discovery to the new 
fello<^ and the new rims which had subsequently 
come into existence. The action was dismissed 
with costs. Edge & Pqgh r, Vinet Rim 
Syndicate, Ld. and Fenestre, Cadisch 
& Co. - - - ^ Eve J. 30 R. P. C. 269 

Claim — Construction— Intention to use. 
Patentees claimed “the application to the 
manufacture of bags from a printed web or roll 
of paper or the like of means for enabling the 
rate of feed of the web in the bag-making 
machine to be accelerated or retarded, according 
as the web lags or creeps, so as to enable bags ^ 
be manufactured direct from a web or roll of 
previously printed paper wtth the printed matter 
or design upon the bags in correct %)osition of 


PATENT (Infringei^ent) — continued, 
register.” They described various means of 
giving practical effec| to that idea, all by vary-' 
ing the peripheral velocity of the rollers and 
therefore - the rate of feed of the roll of paper 
from the drum. The respondents in an auction 
of infringement, who were personally barred 
from contesting the validity of the patent, used 
in a bag-making machine a dance pulley, w’^hich 
by varying the length of the path the paper had 
to pass over between the drum and the knife 
accelerated or retarded a^will the rate of feed 
to the knife without changing the peripheral 
velocity of the rollers ; — 

Held, that on a sound construction of the 
claim it covered all mechanical means of varying 
the feed of paper at the knife, and that the 
respondents had infringed. 

Qucere whether the respondents infringed 
the complaiuers’ patent by having on their 
machine a device, w^hich they never used or 
intended to use, for keeping the bags in register 
but only for a different purpose, but which 
device was capable of being so used, and, if so 
used, would have been a clear 
E. S. & A. Robinson, Ld. t\ SMi^ra & 
Ritchie, Ld. - - Lord Hunter L.O. (So.) 

30 R. P. C. 63 


Claim — KonAnfringement found. 

In 1904 a patent was granted for 
“ Improvements in or relating to knitting 
machinery.” One of the claims was for “A 
latch needle for knitting machines, provided 
with a loop expanding finger pivotted to the 
stem of the needle and movable on its pivot 
substantially as and for the purpose - 
described.” In an action for infringement 
of the patent it was proved that the deft.’s 
needle had a piece of metal projecting late- 
rally from the stem so as to expand a loop 
passing over it, but the deft, contended that his 
needle was adapted for use in a cone knitting 
machine, and could not be used in a cylinder ® 
knitting machine, and in that respect differed 
from the plt.’s needle, and was not an in- 
fringement : — 

Eeld, that on the true construction .of the 
specification the claim was for a needle 
adapted for use only in a cylinder machine ; 
that the deft.’s needle was adapted for use 
in^ cone machine ; and that there was no in- 
fringement. J udgment was given for the deft, 
with costs. Grieve v. Spiers 

Warrington J. 80 R. P. C. 235 

Claim — Aorelfy — Counterclaim for relocat ion 
Insufftciency of specification — Amendment of 
specijicat io/i — Ultra vires — Jlon - inf ringement 
fou7id — Specification held misleading — Judgment 
for defendants on claim — Counter-claim for 
I'cvocation ordered to stand over, with lihei'ty to 
apply. 

In 1905 a patent was granted for “Internal 
combustion engines.” One of the claims was, 
after amendment, as follows»(the amendments 
being shewn hibitalic and the omissions in heavy 
type : — “ The herein described improvem*^nts in 
an internal combustion motor comprising the 
cylinder and a member telescoped therewith, 
said meniher mmprising a he^d and a valve 

I 2 
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I^ATEi^T (Infringement)— 
seat one inter naU and the other external to the 
cylinder^ said member an^ cylinder being rela- 
tively movable and the cylinder having ports 
adapted to be covered and uncovered by said 
relative movement, and a piston in the cylinder, 
in combinatioS with means substantially as herein 
described for imparting to otie of the aforesaid 
telescoped parts a movement which is relative to 
the other aforesaid teleseojjed part and variable 
with relation to the movement of the piston for 
covering and uncoveri^'g the ports.” In an action 
for infririgemenl of the patent, the defts alleged 
(inter alia) that the patent was invalid for want 
of novelty (several prior specifications being 
cited) and for want of subject-matter, and that 
the specification was insufficient. At the trial it 
was admitted that the drawings and part of the 
description were im-orrect, but it was contended 
by the pits, that the errors were not such as 
would mislead a competent gas engine engineer. 
In the defts.’ engine the sleeve that opened and 
closed the ports had not only a reciprocating 
movement, but also a simultaneous rotary 
"■fc^ijjating' movement. The defts. made a 
counrer-claim for revocation of the patent. It 
was held at the trial that two of the prior 
specifications described four-cycle engines in 
which a piston had attached to it a sleeve 
containing a port, which, by means of a rotary 
movement, applied to the piston and sleeve 
together, registered with a series of inlet and 
exhaust ports, or with slots placed on one side 
of the cylinder only, the sleeve making one 
revolution in four strokes ; that the amendment 
^ of the pits.’ specification, if it had enlarged the 
claim, must be rejected as ultra vires ,* that the 
deftsd device had a closer resemblance to the 
engines described in the two prior specifications 
than to the pits. ; and that the defts. had not 
infringed ; and, further, that the specification 
was misleading. The counter-claim for revocation 
^was ordered to stand over, with liberty to apply. 
The pits, appealed to the G. A. : — 

lield, that the defts. had not infringed. 
The appeal was dismissed with costs. 

Ifeld by Hamilton L.J., that whether the 
specification was misleading was, in the present 
case, a question of fact depending upon the 
evidence given at the trial, and that he was not 
prepared to differ from the finding below. 

Observations as to the comparative value t)f 
the evidence of experts and practical workmen 
in relation to that question. Knig-ht v. Augylls, 
Lb, - - - - C. A. 30 R. P. C. 321 

Claim — Pate7it held valid — Infringement 
found. 

In 1901 a patent was granted for “Im- 
provements in weighbridges, or platform 
weighing machines.” The first of the .claims 
was for “ The combination and arrangement 
of two weighbridges, so that the weight can 
be ascertained of either the two single loads 
. separately, or the one combined load, sub- 
stantially as described.” In an action for 
infringement of the patent, tho pits, .con- 
tended that, upon the true construction of 
the specification, the patentee had claimed 
the combination^ described in the first claim 
and the general opening words pi .the specifica- 
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PATENT (Infiringement)- 
tion, and that the patent 'was for three steel- 
yards and t^o weighbridges, with ^.eans for 
disconnecting the load from one lever and 
attaching it to the other two levers, or detach- 
ing it from the two separate levers and 
attaching it to the single one. The defts. 
contended that the patentee was claiming a 
principle, or that, if his claim .was limited 
to the particular means described of applying 
the principle, they had not infringed. They 
also contend^ that once the requirement was 
stated, there was no invention in finding a 
method of satisfying it : — 

Held, .that the construction put upon the 
specification the pits, was correct ; that 
the patentee had not merely claimed a prin- 
ciple, but had described his invention generally 
and shewn one method of carrying it into 
effect ; that the problem would not have been 
stated by any one requiring such a weighing 
machine as the pits, in such a way as to 
indicate the solution ; and ifcat the patent 
was valid and had been infringed. « Judgment 
was given for the pits, with costs. W. & T. 
Aveey, Lb. V . Heney Fooley & Son, Lb. 

Neville J. 30 E. P. C. 160 

Claim too wide — Novelty and subject’ matter 
— Patent held invalid. 

Pits, were the proprietors of a patent granted 
in luOl relating to the construction of radiators 
conveniently used, but not solely to be used, for 
motor cars. The fiat-sided tubes and the general 
ari’angement set forth in the specification were 
not to be found in any of the prior English 
specifications relied on as anticipations ; but in 
1900 the specification of a French patent granted 
to N. for a new assemblage of tubes iu steam 
boilers, square-shaped tubes being mentioned 
therein, was deposited in the Patent Office Library 
in London. It contained, however, no reference 
to motor cars or radiators, and was probably not 
published in English until the trial of the present 
action. It was held at the trial that N.’s specifi- 
cation was not part of the stock of common 
knowledge at the date of the pits.’ patent ; and 
that the evolution of the radiator with flat-sided 
tubes constituted a sufficient invention to support 
a patent. Judgment was given for the ifits. with 
costs, an injunctiqp being granted with an 
inquiry as to damages and an order for delivery 
up : 30 B. P. C. 21. 

The defts. appealed : — 

Ileld^ on appeal, that the particular method 
illustrated in the specification was not suffiijient 
to cut down the generality of the claims, that 
the claims were too wide, and that the patent 
was invalid. The appeal was allowed with 
costs. Mercedes DAia^BE Motoe Co., Ld. v, 
F.I.A.T. Motoe Cae Co., Lb. C. A. 30 E. P. G. 

369 

Pamages — Measure of damages — In what 
seme a jury question — Award by the Lord 
Ordinary^ but no reasons for it given — Appeal 
-j;Amard reviewable if materially inadequate — 
Measure pHma facie the proft pate7itee would 
have made on infrinoing articles- — Other con- 
siderations affectmg aamages discussed. 

W. L. « Go. raised an action against P. 0. 
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and W. for infringemei^b of a patent and for 
5000Z. damages. After it had beei? found that 
the patent had been infringed, proof was led 
as to damages. The Lord Ordinary, without 
srating his reasons, assessed the damages at 
1500L The pursuers reclaimed. 

The Second Division of the Inner House held 
that while the assessment of damages in such 
cases was a jury question in the sense that it 
was a matter for estimation rather than for 
exiMit arithmetical calculation, the basis on which 
such estimation was made should be disclosed by 
the Lord Ordinary in a reasoned opinion, and 
that, if the G. A. considered that the amount of 
damages awarded by him was .-zSiibstantially 
different from what should have been awarded, 
. it was proper for them to vary the award. 

^ Held, also, that prima facie in cases of infringe- 
ment a patentee was entitled in name of damages 
to the amount of the profit he could have made, 
if he had himself effected the sales actually made 
by tire infringei^ but that this prima facie 
aspect migh^ be readily altered by other con- 
siderations arising on a purvievv of the whole 
circumstances, such as the nature of the trade in 
question, the area of its exercise, and the volume 
of competition. 

The Court recalled the Lord Ordinary’s 
interlocutor and awarded 3000L damages. 

Observations as to the considerations that 
should have weight with the Court in fixing 
damages. 

United IIo7'se Syioe Hail Co. v. Stewart Co. 
(1888) 5 R. P. C. 260, and 3Ieters, Ld. v. Metro- 
politan Cm Meters, Ld. (1911) 28 B. P. C. 157, 
considered and followed. Watson, Laidlaw & 
Co., Ld. i*. Pott, Cassels, and Williamson 
Ct. Sess. 30 E. P. C. S86 

Default of defence — Judgment for plaintiffs. 

OsRAM Lamp Works, Ld. r. Apple, 

Warrington J. 30 E. P. C. 487 

Hssp.ntial elemeiits — Inverted gas burners — 
Dwnsen burner — Isolator preferably made of bad 
heat-eonducting material — Defleeting cone on 
isolator — Defendants^ apparatus not having 07ie of 
the essential elements oj the pateyited apparatus — 
Infrmg&yient not found. 

The pits, were the owners of a patent for 
“ Improvements in or rel*tii3g to gas burners.” 
The invention consisted in the use for incan- 
descence gas lighting of a Bunsen burner in 
which tt^fe mantle was suspended head down- 
wards provided with an isolator preferably 
made* of bad heat-conducting material with 
a deflecting cone on such isolator, the isolator 
terminating in a burner head projecting into 
the incandescence mantle. The object aimed 
at by their invention 'Cfas to prevent the strik- 
ing back of the lighted gas. The defts. had 
sold inverted gas burners of the incandescent 
type, the main portion of such burners being 
constructed of glazed pottery ware and 
moulded in three parts, namely, a top cylin- 
drical part furnished with air inlet holes, a, 
down tube forming the mixing chamber, and an 
air shield preventing heated fumes entering the 
burner. The tube of thSr burner^had inter- 
nally projecting radial ribs having a central 


PATENT (Infringeme|t) — continued, 
aperture in addition to radial spaces between 
them to break up the^ gaseous mixture before 
issuing at the burner nozzle: In an action for 
infringement of the patent Keville 3*. held 
at the trial that the defts ; were entitled^ to 
reduce the heating of the gases and to do it 
by the use of an isolator of any thickness 
that one of the essential parts of the patented 
invention was the deflector, and that element 
was wanting in the defts.’ apparatus ; con- 
sequently the defts. hadi, not infringed the 
patent and the pits.’ action, must be dismissed 
with costs (30 E. P. C. 169). The pits, 
appealed — 

Heldt by the C. A., that the decision of 
the learned judge in the Court below was 
right, that the defts. had not infringed the 
patent, and that the appeal must be dismissed 
with costs. Hew Inverted Incandescent Gas 
Lamp Co., Ld. v. M. Howlett & Co. 

C. A. 30 E. P. C. 699 

Hvidenee — Adyyiissibility of expert epideytoe — 
Construction of Specif cation — Suffioieiic^^^^^ 
Patent held invalid — Costs on the higher scale 
allowed. 

In 1903 a patent was granted for a “ process 
for converting unsaturated fatty acids or their 
glycerides into saturated compounds.” The pro- 
cess consisted in treating the fatty bodies with 
hydrogen in the presence of a finely-divided metal, 
such as platinum, iron, cobalt, copper, and 
especially nickel, adapted to act as a catalyzer. 
The specifi-cation stated that the saturation might 
be effected by causing vapours of fatty acid ^ 
together with hydrogen to pass over the catalytic 
metal, but that it was sufficient to expose the 
fat or fatty acid in a liquid condition to the 
action of hydrogen and the catalyst. The speci- 
fication gave no details of the process, but after 
having given, in general terms, an example of the 
process, stated that the quantity of the nickel ^ 
added and the temperature were immaterial 
and would only affect the duration of the process. 

In an action for infringement of the patent the 
pits, contended that the publication of the fact 
that the process could be carried out with bodies 
in the liquid state was of great merit ; they 
claimed that the patent was for a principle, and 
that, the patentee having shewn one way of 
putting it into practice, he was entitled to claim 
for all ways. The defts. contended that the 
experiments of their witnesses shewed that, for 
the success of the process, the catalyst must be 
prepared in a particular way and the process 
carried out with precautions not indicated in the 
specification and requiring research for their 
ascertainment : — 

Held, that the patentee claimed the hydro- 
genation of all unsaturated fatty acids and their 
glycerides by the use of finely-divided platinum, 
iron, copper, and cobalt, as well as nickel, and 
that if the process failed as to any of the bodies 
bo be hydrogenated or any o& the catalysts, the 
patent was inuftlid ; that no method of carrying 
the alleged invention into effect was sufeiently 
described in the specification ; and that the 
patent was invalid. The action was dismissed 
with costs. ® ^ 
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Chaniberlam v. Mayo7‘^ ^’c., of Bradford 
(1903) 20 E. P. C. 684, Mlomedu 

Observations as to the nature of the evidence 
of expert witnesses admissible in patent actions. 
JosjcPH Crospield & Sons, Ld. v , Techno- 
Chemical IfABORATORiES, Ld. - Neville J. 30 
E. P. C. 297 ; 29 T. L. E. 378 

See below, Licence. 

Subject-matter — Alleged prior grant- — Cognate 
indentions — Patent ^leld ralid — Infri'ngement 
found — Patents and Designs Act^ 1907 (J Bdw. 7, 
c. 29), S . A 6. 

A patent for “ Improvements in and relating 
to detachable wheels and the like ” was, under 
the provisions of s. 16 of the Patents and 
Designs Act, 1907, issued under No. 9033 of 
1909, but sealed as of date July 1, 1908. The 
complete specification, as amended in 1911, con^ 
tained the following claim, the omissions being 
shewn in italic type, and the addition in heavy 
type : ‘‘ 1. A detachable wheel hub, of the type 
indicated^ in which the inner hub part passes 
^^iSilSgh the outer hub part and through a locking 
ring screwed on to the inner hub part within 
which the end of the axle is contained, wherebj^ it 
may be seen, when fixing the wheel, whether or 
not the detachable hub part is properly home on 
the inner hub part, and in which the outer end of 
the inner hub part carries a device for admitting 
lubricant to the bearings of the inner hub part, 
which device is arranged so that the outer hub 
part may be taken off without removing said 
device from the inner hub part, suhstanticdly as 
- described, 2. A detachable wheel haring the 
features according to Claim 7, in combination 
with a withdrawal means arranged so that access 
may be had to the thread of the locking ring for 
re-tapping or for examination without removing 
the locking ring from the detachable hub part, 
substantially as described with reference to the 
accompanying drawing.” In^an action for 
infringement of the patent, the defts. alleged 
(inter alia) want of subject-matter, prior grant, 
and non-infringement. The defts.’ device had a 
cap screwed into the inner hub part, so that the 
cap projected beyond the outer hub part, but the 
latter projected slightly beyond the inner hub 
part without the cap. At the trial, the defts. 
contended that the cap was not a part of the 
inner hub part, and that the latter did not pass 
through the outer hub part, or that, if the cap 
was a part of the inner hub part, there was no 
lubricating device, and that in either case there 
was no infringement. The defts. alleged prior 
grant to the pit. of a patent issued under 
No. 7530 of 1908, with provisional specifications 
dated respectively April 4 and July 1, 1908. 
The latter specification had, with the provisional 
specification No. 9033 of 1909, formed part of an 
original provisional specification of July 1, 1908. 
The complete specification of 1908 contained the 
„ same drawing as the complete specification of 
1909, but no description of the invention claimed 
in the fatter specification, and •it contained a 
disclaimer of that invention. The defts. con- 
tended that the disclaimer, referring to the 
unamended clain^, did not apply tjo the amended 
claim : — '' " 
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It was held at the trial by Warrington J., 
30 E. P. Of 32, that a narrow instruction 
must be put on the specification, and, in con- 
sequence, the question of subject-matter did 
not arise ; that the defts.' cap was, in effect, 
part of their inner hub part, which thus passed 
through the outer hub part, and that there was 
infringement ; that the claim of the plt.’s 
amended specification was the same as the 
second claim of his unamended specification, 
and the disclaimer in the complete specification 
of 1908 applied to it, and the defence of prior 
grant faded. Judgment was given for the 
pit. with costs. The defts. appealed to the 
0. A. : — 


Reldy that the defences of want of subject- 
matter and prior grant failed ; and that the . 
defts. had infringed. 

The appeal was dismissed with costs. PuGH'^ 
r . -Eiley Cycle Co., Lb. - C. A. 30 E. P. C. 514 


SuhjecUm otter — CombinatiBn — Patent held 
invalid for want of subject-matter. " r 

In 1907 a patent was granted for an 
improved method and means for drying wool 
after washing.” One of the claims was as 
follows : — “In apparatus for drying wool con- 
sisting of a cylinder chamber and an air- 
heating chamber, the former containing a 
series of revolving cylinders of perforated sheet 
metal round which the wool sliver is passed 
and the latter containing steam pipes 'or 
radiators for heating the air previous to passing 
the same from the heating chamber through 
openings in the partition between the two 
chambers into the cylinders and thence through 
the perforations into the cylinder chamber ; 
the device of providing a second connection 
between the cylinder chamber and the heating 
chamber whereby the fan or other means 
forcing or drawiag the heated air through the 
perforations in the cylinders draws or forces 
the air back again to the heating chamber 
causing a repeated circulation of the heated 
air, and providing adjustable or intermittently 
opened shutters or doors, so that the saturated 
air may be allowed gradually to escape and 
similarly and simultaneously replaced by fresh 
air, for the purpose or purposes set forth.” In 
an action for infi^agf^ment of the patent, the 
pits, contended that the combination of the 
admittedly old elements, the cylinder chamber 
and air-heating chamber, with the means for 
causing the circulation of air, whereby the 
wool was dried by heated moist air, was'' new 
and gave great advantages over any machine 
previously used for the purpose. The patented 
machine was proved to have been very success- 
ful commercially. The^defts. contended that 
drying by means of perforated bands and a 
cixculatian of heated air was old, and that 
the alleged invention had been anticipated, 
or that it merely consisted in the nse of the 
parts for a purpose analogous to that for 
\^ch they had been used before, and that 
there was no subject-matter. 

It was held at the trial that the pits.* 
machine w|tS better *than any that had been 
in nse before, but that each of the two parts 
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of which it was compoDed performed only its 
own functi^, and no special resnifc arose from 
their combination, and that the patent was 
invalid for want of subject-matter. Judg- 
ment was given for the defts, with costs. 
The pits, appealed to the G. A. 

The appeal was dismissed with costs. 

Judgment of Joyce J., 30 R. P. 0. 249, 
aflSrmed. Laylaistb u, Boldy & Sons, Ld. 

C. A. 30 E. P. C. 547 ; 29 T. L. E. 651 

Subject-matter — Novelty — Patent held invalid. 

In an action for infringement the pits, were 
the owners of letters patent for an invention 
relating to vibrating trough co2??eyors, the 
objects of which were to reduce vibration by 
-balancing the conveyor trough, to reduce the 
r> 4 )ower required to operate it, and to avoid the 
necessity of making the conveyor trough 
heavier towards the driving end in the case of 
long ^conveyors. For the first object the 
patentee dividecPthe trough into sections, the 
adjacent settions being caused to move in 
opposite directions, thus reducing vibration. 
The defence relied on was mainly want of 
subject-matter in the patent : — 

Reld^ that the balancing method for re- 
ducing vibration and the particular method 
of balancing were well known, and that, in 
effect, the invention was one which had been 
used in a machine for the classification of 
goods ; and that, having regard to the state 
of knowledge, there was want of novelty, and 
that the patent was invalid. The action was 
dismissed with costs by Warrington J. (30 
R. P. C. 229). 

The pit. appealed. The appeal was dis- 
missed with costs, Phillimore L. J. doubting as 
to whether the patent was void for want of 
subject-matter, but holding that there was 
anticipation. Noeton v. W. H. Baeeee & Son 
C. A. 30 E. P. C. 741 

Subject-matter-Novelty — l7iju7iction — Patent 
held valid and infringed. 

In 1899 a patent was granted for an “ Im- 
proved marine torch,” One of the claims was : 
“The combination with a shell, having a 
chamber charged with carbide of calcium or 
equivalent material adapttd produce illumi- 
nating gas in the presence of water, and having 
a second chamber for air or gas to render the 
shell buo 3 %nt, of a burner communicating with 
said carbide chamber, and a pilot light com- 
prising a vessel charged with phosphide of 
calcium or equivalent material, said vessel having 
an opening through which the gas evolved may 
escape and said opening being adjacent to said 
burner, for the purpose Iht forth.” In an action 
for infringement of the patent, the defts. alleged 
(inter alia) want of novelty and of subject- 
matter. Prior to the patent, a light for the 
purpose had been produced by means of calcium 
phosphide. Later, in 1895, 0. had obtained a 
patent for the use of calcium carbide in conjunC| 
tion with calcium phosphide ; the two substanc^ 
were contained in separate chambers, but the 
phosphoretted hydrogen aiS acetylene evolved 
were described in the specification as^‘ mingling 
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as they issue.” The pits.’ torch was commercially 

successful : — y 

It was held at the trial by Swinfen Eady J., 

29 R. P. C. 686, that, upon the true construc- 
tion of G.’s specification, the gases evoiyed 
mixed before they reached the air, while in 
the pits.’ apparatus they were kept separate, 
with the advantage of using one as a pilot 
light to ignite the other ; and that the patent 
was valid and had been infringed. An injunc- 
tion was granted, with ^ an inquiry as to 
damages. The defts. appealed to the C. A. 

The appeal was dismissed with costs. 
Maeine Toech Co. v. Holmes Mabine Life 
Peotection Association 

C. A. 30 E. P. C. 631 

Subject-matter — Patent for method of forming 
piles of concrete or cemeJit — Plaintiffs uswg a 
hollow pile with an enlarged detachable head or 
'‘’‘shoe'"' — Defendants usmg a collar round the e7id 
of their tube — Counter-claim for 7'evocaiion. 

The pits, in an action for infringement 
were the owners of a patent for a metho^>f'^ 
forming concrete or cement pipes consisting in 
providing a hollow pile with an enlarged and 
detachable point, sinking the pile into the 
ground to form a hole larger than the pile 
stem, then slowly or intermittently withdraw- 
ing the pile without its point, filling the hole 
so left with concrete during such withdrawal 
and allowing the concrete to set. The defts. 
used a tube with a detachable point or shoe, 
which was larger than the tube, and a collar, 
some six or eight inches deep, round the end 
of the tube, which collar was of the same 
diameter as the shoe, and they alleged that 
they filled in their tube with concrete in a 
different manner from the patentee. The 
defts. denied infringement and alleged that the 
patent was invalid on the grounds set out in 
their particulars of objections. They also q 
counterclaimed for revocation of the patent : — 

Held, that the patented invention was a 
great advance on what had been done before, 
and that there was subject-matter for the 
patent, although the only novelty in the 
patented combination was the use of an en- 
larged detachable shoe or head ; that the 
defts. had infringed, as they ,were using a 
method of what was the patented invention. 
Judgment was given for the pits, on the claim! 
and on the counter-claim. Simplex Conceete 
Piles, Ld, v. J. & W. Stewaet 

Neville J. 30 E. P. C. 205 

Subject-matter — Patent held valid and in- 
fringed. 

In 1902 a patent was granted for “ Im- 
provements in or relating to safety and other 
razors.” In an action for infringement of the 
patent the defts. denied infringement and 
alleged that the patent was invalid for want 
of novelty and of subject-matter. The specifi- ’ 
cation had b«en amendtsd, consequent on a 
decision in a previous action in which certain 
claims in the specification had been held to 
be invalid for want of subje^- matter. The 
amendments cfesisted in confining the inven-. 
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tion to safety razors, and in striking out a 
passage in the specification and several of the 
claims, including those held to be invalid. 
The first claim in the, specification, as amended, 
wass for “ A safety razor comprising a thin 
flexible bl^e detachably combined with a 
holder by which the blade is positioned and 
supported and its cutting edge is given the 
rigidity necessary to make it operative for 
shaving, substantially as described.” The fifth 
claim was : “ In a safety razor the combination 
of a rigid backing, a guard and a flexible 
blade detachably held between the blacking and 
the guard, substantially as described.” The 
sixth claim was for “A holder forming part 
of a ‘ safety ’ razor and having a double-edged 
guard and a handle located between the e^es 
of the guard, substantially as described.”* The 
patentee, in his drawings, shewed a curved 
back and guard, which, when clamped to- 
gether, bent the flat blade transversely. In 
the defts.’ razor the guard and backing were 
flat, and there was therefore no bending of 

blade. The defts. at the trial contended 
that the claims did not cover a flat blade., 
and they contended that the claims 1, 5, and 
6, which had been held in a previous action 
to be good, were invalid for want of subj-ect- 
matter. They relied in particular on an 
American specification not referred to in the 
previous action. At the trial it was held that 
the first claim was framed so as to omit the 
element of adjustability secured by utilizing 
the transverse curvature of the blade, and 
that, with this element omitted, it was im- 
material whether the guard and backing had 
curved or flat clamped surfaces, and that the 
defts.’ razor was an infringement'; that the 
first claim was narrow, and limited to cases 
in which the thin flexible blade was positioned 
and supported by, and got rigidity from, the 
holder substantially as described, and the fifth 
was limited to cases in which the thin flexible 
blade was held between the backing and the 
guard, substantially as described, and that, 
notwithstanding the American specification, 
there was subject-matter in those claims ; and 
that claim 6 was for the whole apparatus 
described, where it was adapted for a double- 
edged bl^e, but without the blade itself, and 
had subject-matter. Judgment was given for 
the pits., an injunction being granted and an 
inquiry as to damages from a date mentioned 
in the order giving leave to amend the specifi- 
cation, delivery up, and costs. The defts. 
appealed to the C. A. It was held, on the 
construction of the specification, that the first 
claim included the element of adjustability, 
being for the complete article and not for a 
subordinate integer, and did not cover a blade 
not secured by being bent, and that the defts. 
had not infringed. The appeal wag allowed 
with costs. The pits, appealed to the H. L, 

Seld, that the defts. had not infringed the 
patent. 

The appeal was dismissed, with costs. 
Gillette Safety Eazoe Co. v, Anglo-Ameki- 
C4i^" Teadikg Go., Ld. 

^ jff. I*. (If; 30 B. P. C. 466 
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Subjeei-patter — ^officieney — Patent Imld 
valid and infringed. 

In 1904 a patent was granted for “im- 
provements in acetylene storm lamps.” One 
of the claims was for “ an acetylene storm- 
lamp wherein gas is produced at a high pres- 
sure in an acetylene generator and is caused 
to issue from a burner at a velocity exceeding 
that of the gas ignition, so that the actual 
flame will be situated at a distance from the 
burner head, substantially as hereinbefore'"'de- 
scribed.” In an action for infringement of 
the patent, the pits, alleged that it was very 
advantageous to ensure the separation of the 
flame froijf"%he burner, and so avoid the poly- 
merization of the acetylene and the blocking 
up of the -burner by deposited matter. It was' 
proved that the pits.’ lamp gave a powerful-r 
steady light, and that it had been a com- 
mercial success. The defts. alleged (inter 
alia) that the pits.’ lamp had been anticipated 
by the prior use of the ‘^Wells Light,” in 
which vaporized oil was ^urnt under 
pressure ; that the specification was insuffi- 
cient, in that it did not give sufficient direc- 
tions as to the pressure to -be employed ; and 
that, if the direction was to use a pressure- 
such that the velocity of flow from the burner 
should exceed the velocity of ignition, that 
condition had been fulfilled in every storm 
lamp burning acetylene or other inflammable 
gas with a naked flame be{,ore the date of the 
patent : — 

Reid, that the patentee had stated as ex- 
plicitly as he could the pressure required, as 
it would vary with the width of the flame re- 
quired ; that the fact that a lamp, similar to 
the patentee’s, had been used for burning gas 
or heated vapours did not prevent there being 
invention in using his lamp for acetylene ; 
and that the patent was valid and had been 
infringed. Judgment was given for the pits, 
with costs. Mabgreth v. Acetylite Lamp 
Co. - - - Neville J. 80 B. P. C. 184 

Injunction. 

Action for infringement — Motion for i^der- 
locutory injwiction — Patent six years old — 
Pvideme of nser^ extending over four years — 
Interlocutory ingimttion granted. 

Natural Color Kinbmatograph Co., 
Li>. V, Speer - Bankes J. 29 B. P. C. 669 

Action for infringement — Order by consent 
for injunction — Certificate of validity. 

In an action for infringement of a patent, in 
which the defts. denied the validity of the patent 
and delivered particulars of objections, at the 
close of the evidence ofri-the first witness for the 
pit. the case was settled and an order taken 
for an injunction without costs. A certificate 
that the validity of the patent came into question 
was, after discussion, granted. Gerhold v. 
Radnall - - Warrington I. 30 B. P. C. 283 

^ Interim injunction — Infnngermnt — Process 
'bf manufacture — Injunction granted. 

In 1904 a patei^ was granted for “ improve- 
ments relating to ^^he manufacture of incan- 
descent electric lamps.” The validity of the 
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patent was established in an ac’tioi;^ by Osram 
Lamp TFh?*A v. “ Z ” BUctrio Lamp Mam- 
facturiTig Co.^ Ld.^ 29 E. P. C. 401, in which an 
injunction against infringement was granted. 
Osram Lamp Works, Ld., brought the present 
action for infringement of this and another 
patent against L. S. & Co., who imported lamps 
from abroad which, it was alleged, the defts. in- 
fringed. The pits, moved for an interim injunc- 
tion, but the motion was only pressed as regards 
the’^1894 patent. The defts. denied infringement, 
and stated that the carbon was removed from the 
filaments of their lamps physically and not 
chemically. The pits, alleged that the defts.’ 
lamps were manufactured in the sai^^way as the 
lamps that were the subject of the previous 
•action, and filed afiidavits in support of this : — 

Meld that, for the purposes of the present 
motion, it was clearly established that the pro- 
cess by which the filaments of the lamps were 
made was in fact^the same as the subject of the 
former litigation.^ An interim injunction was 
granted on thte usual terms. 

The defts. delivered no defence, and the action 
subsequently came on upon motion for judgment. 
An injunction was awarded against infringing 
both patents ; delivery up of infringing articles 
and an inquiry as to damages were ordered ; and 
costs were given to the pits, as between solicitor 
and client, Oseam Lamp Woeks, Ld. v. Schloss 
& Co. - - Swinfen Eady J. 30 E. P. C. 359 

Method for Terming carlon from jilaments 
of lamps — Importation of lamps alleged to be 
made in infringement — Motion for interlocutory 
injunction — Injunction granted. 

The pits., who were the owners of two 
patents, one for “ improvements relating to the 
manufacture of incandescent electric lamps” 
and the other for an “ improved method of 
producing metallic incandescence bodies for 
ei'ectric glow lamps,” brought an action against 
the defts. for infringement of their patents, 
each of which consisted in a chemical process 
for removing carbon from the filaments of 
lamps. They moved for an interlocutory in- 
junction. The defts. contended that there were 
other methods of removing the carbon, and that 
the pits, in order to succeed must shew that in 
the defts.’ filaments it ha^ n^t been removed 
physically : — 

Meld^ that on the evidence it was doubtful 
whether in^the case of the defts.’ filaments the j 
carbon had been removed physically ; and that, 
on the balance of convenience, an interlocutory 
injunction should be granted. Oseam Lamp 
Woeks, Ld. t, David Smith & Co. 

Warrington J. 30 E. P. C. 114 
m 

Licence. 

Action for royalties — Construction of licence 
— Lapse of patent by non-paym.ent of fees — 
Implied covenant by patentee to pay fees — Lepem- 
dency of covenant to pay royalties — Impossibility 
of performance of substantial part of contract. 

A patentee of improvements for making re- 
inforced concrete called thQ^Cummings system, 
patented in the United Eingdom, Fnmce, and 
Austria, re^ectively, granted the exclusive 


PATENT (Licence) — ipntimied. 
right to work the patents during the full terms 
for which they werel granted ; the licensee 
expressly admitted the validity of the patents 
and agreed to pay a royalty of per cent, 
on the total amount included in every conttf^ct 
for work executed on the Cummings system, 
and a minimum amount of 6000 dollars each 
year during the continuance of the agreement. 
The patentee agreed to protect the patents 
against infringement, and to defend any pro- 
ceedings brought against the licensee for the 
infringement of other patents. There was no 
provision as to payment of the renewal fees. 
The patentee did not pay the renewal fees on 
the French and Austrian patents, and they 
lapsed owing to the non-payment. The 
licensee worked the invention in England only, 
and without success. The licensee paid the 
minimum royalty at first, but declined to pay 
at the end of the third year, and an action 
was brought by the patentee to recover the 
amount then due. The deft, resisted the claim 
on the ground (1.) of want of novelty of the 
invention ; (2.) that under the agreernenttSme 
pit. was bound to pay the renewal fees, that, 
owing to his failure to pay the fees in France 
and Austria, the patents in those countries 
lapsed, and that the lapse of the patents 
reliev'^ the deft, from liability to pay the 
royalty. The deft, counterclaimed for a de- 
claration that the agreement was not binding, 
and for a return of 62Z, 12^. 9d., paid under 
a mistake. The pit. contended (1.) that the 
agreement imposed no obligation on him to 
pay the fees ; and (2.) that even if it did, the 
breach of the agreement by him in that respect 
was no defence to the action, but only gave a 
right to damages to be recovered on a counter- 
claim ; and (3.) that as the United Kingdom 
patent remained valid, there was at most a 
partial failure of consideration, which did not 
release the deft, from his agreement to pay 
the royalty : — 

Meld — (1.) that the defence of want of 
novelty was not open to the deft, j (2.) that 
there was an implied covenant by the pit. to 
pay the renewal fees ; (3.) that the covenant 
to pay the royalties was not an independent 
covenant, but dependent on the performance 
by the pit. of the implied covenant to pay the 
fees ; (4.) that, owing to the lapse of the 
foreign patents, a substantial part of the sub- 
ject-matter of the agreement was destroyed, 
and the agreement in a substantial part became 
impossible of performance and ceased to he 
binding ; and (5.) that as the royalty was a 
fixed sum, the consideration was in&visible, 
and the failure of part was equivalent to 
failure of the entire. 

Mills V. Carson (1892) 10 E. P. C. 9, dis- 
tinguished ; Lines v. Usher (1897) 14 E. P, C, 
206, foEowed. Cummings u. Stewaet (No. 2) 
O’CojiEor M.E. (Ir.) [1913] 1 1. E. 96 ; 

30 E. P. C. 1 

99 

I OS 

Agreement to advance money to meet expenses 
necessary to prevent infringement — Infringement 
stopped — No mo'^y advanced — Miilure of con- 
sideration — Agi'eement void — Inj motion. 
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PATENT (Licence) — contir^Md. j 

The pit., while in the employ of the deft, i 
CO., registered a design ^or a patent wreath- 
band, which design was subsequently infringed 
by another co. The pit. then entered into an 
agreement \yith his employers that, in con- 
sideration of their paying the necessary ex- 
penses to bring an action to stop this infringe- 
ment, he should give them the sole right of 
sale, they paying him the same royalty as here- 
tofore. No expenses were in fact incurred, 
but the pit. was siJbsequently discharged by 
the deft, co., and brought this action against 
them for an injunction to restrain them from 
continuing to use and sell his patent wreath- 
band. The defts. pleaded the agreement : — 

Ueld, that as the defts. had not in fact 
been called upon to advance the money, the 
consideration for the agreement had wholly 
failed, and the agreement was accordingly 
void, and the pit. was entitled to the injunc- 
tion asked for, and to an inquiry as to 
damages. Templeman v, E. Gocqueeel & 
Ld. - - Neville J. 57 S. T. 405 

Co7istruGtion of documents — MecUficntion — 
Licence not established — Rectification refused. 

The owners of letters patent for “improve- 
ments in and relating to brakes for velocipedes 
and other road vehicles” brought an action for 
infringement in which the defts. contended that 
they did not infringe, or, in the alternative, that 
they were fully licensed under the patent to 
make, use, exercise and vend the invention the 
subject thereof free of all royalties. In the 
further alternative the defts. pleaded that it was 
the intention of the parties that, by the arrange- 
ment alleged to have been embodied in a certain 
memorandum and in certain letters, the defts. 
should be licensed as aforesaid, and, in the 
further alternative, the defts. alleged that the 
pits, at all times material until the issue of the 
writ, and with full knowledge of ail material 
facts, had acquiesced in the manufacture, sale, 
supply and use by the defts. of the articles com- 
plained of in the action, and they relied on such 
acquiescence and/or laches on the part of the 
pits, disentitling them to any relief in the action. 
The defts. counterclaimed for such rectification 
(if any) of the memorandum and/or letters as 
might be necessary to give effect to the intention 
of the parties wh6n entering into the arrange- 
ment the subject thereof. The defts’. 
predecessors, the B. M. Bowden’s Patents 
Syndicate, Ld.,in 1901 promoted the pit. co., and 
. in that year granted them the sole and exclusive 
licence to use their four patents, one of which 
was the patent sued upon, for the purpose of the 
cycle brake business, but not for brakes for 
motor cars or other vehicles propelled wholly by 
mechanical power. By an indenture of the 
same date, which was never registered at the 
Patent Office, the syndicate assigned the patent 
sued upon to the^plts. In 19o3 the pits., by 
indorsement on the licence, surj!;pndered to the 
syndictrte their right under the licence in respect 
of brakes for cycles propelled partially by the 
rider’s own physical force, but no reference was 
made to the assignment. Efom 1903 the 
syndicate or the defts. had worked under the 


PATENT (Licence) — coyitinfied, 
patent and continued to do so, to the knowledge 
of the pits, and without objection ^ing raised, 
until Aug., 1911, when the pits, wrote to the 
defts. stating that no formal permission appeared 
to have been given to use the patent. In 1907 
the defts. had executed a formal assignment of 
the patent to the pits, for the purpose, as was 
admitted, of certain proceedings at the Patent 
Office. This assignment was registered. It was 
admitted by the pits, at the hearing that the 
defts. must be treated as licensees of the plts( at 
will until Aug., 1911. The defts. sought to give 
evidence of the proceedings at the Patent Office, 
when lekve to amend the specification was 
granted, to^sSTew that a letter had been inserted 
in one of the claiming clauses for the express 
purpose of limiting the ambit of the claim, but ' 
were not allowed to do so : — ^ 

Held^ that the defts. had infringed both the 
claims of the patent ; that the licence under the 
patent to the pits, had beeotjj^e merged m the 
assignment to them of the same date, and that 
the letters and memorandum relied’^lpon by the 
defts. only applied to the other patents, com- 
prised in the licence, to the exclusion of the 
patent sued upon ; that the letters and memo- 
randum did not amount to a licence or to an 
agreement to grant a licence under the patent, 
and that, there being no evidence of any other 
agreement, the Oourt could not consider the 
intention of the parties. In order to rectify a 
written document it must proved that there 
was an agreement made between the parties that 
they intended to reduce that agreement into 
writing, and that by some mistake the writing 
did not represent the agreement. An injunction 
was awarded with costs, but the pits, were 
ordered to pay the costs of a motion for an 
interlocutory injunction. 

Evidence as to the purpose for which a letter 
has been inserted in a claim, upon amendment 
of the specification of a patent, is not admissible " 
for the purpose of construing the claim. 

Bowden Brake Co., Ld. v. Bowden 

Wire, Ld. Warrington J. 30 E. P. C, 661 

Sale by de-^endaiits of 2}ate7vted goods at prices 
below those fisced by the licence — Defence that 
the defendants boi^ht^ the goods complained of 
without hnowledge of the restrictions as to prices 
— Judgment for plaintiffs. 

The owners of a patent relating^ to sound 
records brought an action for infringement, 
alleging that the defts. had sold records at prices 
below those fixed by a licence granted by the 
pits. The defts. were not the licensees, but had 
bought goods originally supplied to a licensee. 
They denied that at the,^ate of the transaction 
they knew of the restrictions as to prices. On 
an interlocutory application for an injunction 
they had given an undertaking, and at the trial 
they did not resist an injunction, and as the 
pits, did not ask for damages, the question was 
substantially as to the costs of the action : — 

C Held, that the defts. knew oi the restrictions 
as to price ; and an injunction was granted with 
costs. Columbia BfioNooRAPH Co. General 
V. Regent^ittinos Co, - - Joye# J. 

30 E. P. C. 434 
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Particulars. • 

Particulars of breaches — Application for 
further and> better particulars — Application 
dismissed — Appeal dismissed without prejudice to 
a further application for particulars, after dis- 
covery, if the defendants were so advised, 

ACTIENaESELLSCHAFT FUR AKILIJT PABEI- 
KATION" IK BEBLIK AKD MEESEY CHEMICAL 
WOEKS, hT>. V, Leviksteik, Ld. - - C. A. 

29 E. P. C. 677 

Patent Agent. 

description by unregistered person — Offence 
— Patents a?id designs Act, 1907 (jh^dw, 7, c, 29), 
s, 84. 

The Patents and Designs Act, 1907, s. 84, 

^ suh-s. 1, proTides that a person shall not be en- 
titled to describe himself as a patent agent, 
unless he is registered as a patent agent. 

respondent, who was not a registered 
patent agent, issJied a circular in which his firm 
were described as “ experts and engineers,” and in 
which it was stated in effect that the firm were 
prepared to do the class of work which is usually 
done by patent agents, but the circular did not 
in terms state that the firm were patent 
agents : — 

Held, that the respondent had not described 
himself as a patent agent. Geaham v, Takkee 

Div. Ct. [1913] 1 K. B. 17 ; 82 L. J. (K, B.) 

119 ; 23 Cox, C. C. 217 ; 29 E. P. C. 683 ; 

107 I. T. 681 ; 77 J. P. 35 

Wrongful description as — Pigbt of Chartered, 
Institute of Patent Agents to prosecute — Patents 
and designs Act, 1907 (7 Edw, 7, c. 29), s. 84 — 
Scottish practice — Interpretation of “ exclu- 
sively ” in sub-s. 4 — Age?it for obtaining patents 
in United Kingdom and abroad. 

On a complaint made by the Chartered 
Institute of Patent Agents and their secretary 
with the concurrence of the Procurator-Fiscal 
Joseph Loch wood, of Glasgow, was convicted in 
the sheriff court of Lanarkshire of wrongfully 
describing himself as a patent agent in contra- 
vention of s. 84 of the Patents and Designs Act, 
1907, and a fine of 11, was imposed with 3L as 
expenses. The complaint was based upon certain 
letters, all of which were headed ‘‘British and 
Foreign. Joseph Lookwdbdj'^Patent, Design and 
Trade Mark Agent.” Lockwood presented a bill 
of suspension and liberation against the con- 
viction ®to the High Court of Justiciary in 
Scotland. It was contended on behalf of Lock- 
wood (inter alia) that the Chartered Institute 
had no title or interest to prosecute, and that the 
prosecution was one in the public interest which 
ought to have been insjjftuted by the Procurator- 
Fiscal. Secondly, that Lockwood was not holding 
himself out as a patent agent within the mean- 
ing of s. 84, because, as he stated, he was not 
exclusively an agent for obtaining patents in the 
United Kingdom : — 

Held, (1.) that the Chartered Institute of 
Patent Agents and their secretary, being entitled 
to keep a register of patent agents and to charge 
fees therefor, had an inteij^st sufficient to entitle 
them, with the concurrence of th^Procurator- 
Fiscal, to prosecute in Scotland a person who had 


PATENT (Patent A^nt) — continued. 
described himself in that country as a “ patent 
agent ” in contraveni|on of s. 84 of the Patents, 
&:c.. Act, 1907- (2.) That Lockwood had described 
himself as a “ patent agent ” within the section, 
although he did not confine himself exclusively 
to obtaining patents in the UniCed Kingdom. 
The bill of suspension was refused. Lockwood v. 
Chaeteeed Ikstitute of Patent Agents 
Ct. Just. (Sc.) 30 E. P. C, 108 

Eevocaljon. 

Invention claimed in *prior specification — 
Application dismissed by comptroller — Appeal to 
the Court dismissed — Patents and designs Act, 
1907 (7 Edw. 7, c. 19), 5. 26. 

An application was made by B. under s. 26 of 
the Patents and Designs Act, 1907, to revoke a 
patent granted to C. (No. 21,754 of 1911) for 
“ Improvements in measuring taps for casks, 
barrels, urns, bottles and the like ” on the ground 
that the invention was fully claimed in the 
applicant’s specification of patent (No. 19,751 
of 1909) for an “ Improved measuring spirit tap.^ 
The comptroller dismissed the applicati^^- on 
the ground that C.’s apparatus differed from the 
applicant’s. The applicant appealed to the 
Court : — 

Held, that O.’s invention was not claimed in 
B.’s specification. The appeal was accordingly 
dismissed. In re Chambees’ Patent (No. 
21,754 of 1911) - Warrington J. 30 E. P. C. 367 

Specification. 

Amendment, 

Application by plaintiff to amend specification * 
by way of disclaimer — Application allowed on 
terms — Patents and designs Act, 1907, s, 22. 

Lilley V, Aetistio Novelties, Ld. 

Neville J. 30 E. P. 0. 18 

Motion for leave to amend specification — 
disclaimer — Leave to proceed granted — Applica-^ 
tion to amend refised — Patents and designs Act, 
1907 (7 Edw, 7, c. 29), s. 22. 

The owners of a patent for “ A new or 
improved process for the manufacture of combs 
from celluloid,” who were the pits, in an action 
for infringement, applied under s. 22 of the 
Patents and Designs Act, 1907, for liberty to 
amend the specification by way of disclaimer. 
Parker J. gave liberty to proceed, the order, 
being in the same form as in Gillette Safety 
Bacor Co, v. Luna Safety Razor Co., Ld, 

27 E-. P. C. at p. 528. The application was 
heard by Warrington J. The specification, as 
originally framed, stated that it was not necessary 
to form the blank into the shape approximately 
of the finished comb, and the amendment sought 
to exclude that shape, and to make an essential 
part of the invention what had been previously 
described as merely an advantage. The defts. 
contended that this in effect was not disclaimer 
hut an alteration of the patent : — 

Held by Warrington J., that the real effect of * 
the amendmcftft, though in one sense disclaimer, 
was to render definite a claim whmh was 
previously indefinite, and that it was sought by 
the amendment to claim an in^ntion, which was 
not claimed the specification as originally 
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PATEITT (Specification)— 
framed. The application was refused with costs. 
Rheinisohe Oummi undIOelluloid Fabeik 
Beitise Xtbokite Co., Ld. Warrington J. 

29 E. P. C. 672 

* ^ Claims. 

See aboYe, Infringement. 

Novelty. 

See above, Infringement. 

Subject Matter. 

See above, Infringement. 

Threats Action. 

Cross-actioi for infringement — Staying 
threats action pending decision of infringement 
action — Costs — Patents and Designs Act^ 1907 
(7 Bdm. 7, c. 29), s. 36. 

In Feb., 1913, the pits, ascertained that the 
defts. were issuing threats with reference to 
the alleged infringement of their patent. On 
^hJ’eb. 14, 1911, they wrote to the defts. with 
reifejnce to the threats. On Mar. 31, 1911, 
they issued their writ in the present action, and 
on Apr. 13, 1911, gave notice of motion for an 
injunction to restrain the issue of the threats. 
On Apr. 21, 1911, the defts. issued their writ 
against the pits, for an infringement of their 
patent. On Apr. 25, 1911, the motion in the 
threats action came on for hearing, and by con- 
sent the action was stayed pending the result of 
the action for infringement, the costs being 
reserved, with liberty to apply. On Dec. 14, 
1911, judgment was given in the infringement 
action dismissing the action, and that judgment 
was subsequently affirmed lay the C. A. On an 
application by the first pits, that their action 
might be dismissed, but without costs : — 

Ileld^ that the pits, had adopted a proper 
course with a view of saving expense by staying 
their action pending the decision of the infiinge- 
ment action and not putting the defts. to the 
expense of proving that they had complied with 
the proviso to s. 36 of the Patents and Designs 
Act, 1907, and that they were therefore entitled 
to have their action dismissed without costs. 
Mbteobolitan Gas Metees, Ld. - y. Beitish, 
FoEBiaE AOT) Colonial Automatic Light 
CONTKOLLING Co. - Warrington J, [1913] 
1 Ch. 150 ; 82 L. J. (Ch.) 74 ; 29 E. P. C. 680 ; 
108 L, T. 151 ; [1912] W. N. 277 ; 67 S. J. 129 

PATENT AGENT — Description by unregistered 
person — Offence. 

See Patent — P atent Agent. 

PAITPER — ^Application by defendant for leave 
to appear in forma pauperis. 

See Appeal-— Bivisional Court. 

— Settlement. 

See PooB Law. 

” PAYMENT im(f COVBX — DUfiontinuance^ 
Costs--^enial of liability — J iinsdietion — Discre^^ 
ti&n — R. S. C., 1883, Cinder XXIL^ r. 6 (e) ; Order 
XXVI., T. 1. 

The pit., whc^sued as executor of a testator, 
commenced an action in June, 1911, and claimed 


PATMENT INIO OO-VSX-Seontinued. 

an injunction to restrain the defts. from dis- 
charging any effluent drainage from^heir works 
into a dyke surrounding the testator’s land. 

On Mar. 11, 1912, the defts. delivered their 
defence, having on Mar. 12 paid lOZ. into Court 
with denial of liability. The pit. did not take the 
lOZ., but proceeded with the action and applied 
for discovery and inspection. 

The defts. incurred considerable expense in 
preparing for the trial, and on May 6, 1913, 
applied to the Master to dismiss the action 'lor 
want of prosecution. 

t On May 9, 1913, the pit. applied by this sum- 
mons for* liberty to discontinue the action, or, 
alternativeiy^Tthat all proceedings in the action 
might be stayed upon the terms, in either case, 
that the sum of lOZ. brought into Court by the 
defts. might be paid out to the pit. and^ 
that each party should bear their own costs of 
the action. 

i . Eve J. said that if the pit. Jj,ad elected under 
Order xxii., r, 6 (Z^), to take the money paid into 
Court in satisfaction of his claim, hS would have 
been entitled to his costs down to the date of 
payment in. But as he had elected to continue 
the action, the money paid into Court coaid only 
be paid out in pursuance of an order of the Court. 
There was no jurisdiction under Order xxvi., r. 1, 
to make it a term that the money might be paid 
out to the pit. on his deciding to discontinue the 
action. The fact of the payment in must be 
considered in dealing with the^costs of the action 
but did not fetter the discretion of the Court 
under Order XXYI. : MIlwraithY. Gi'een 
13 Q. B. D. 887, affirmed on appeal, 14 Q. B: D. 

I 766, and Musman v. Boret (1892) 40 W. E. 352. 
His Lordship therefore thought that, in the 
exercise of his discretion, ho ought to make no 
order as to costs down to Mar. 12, 1912, the date 
of the payment in, and the pit. would be ordered 
to pay the costs of the action from that date, 
Doyle v. Bkightlingsea U. D. C. Eve J. 

[1913] W. N. 244 

PAYMENT OUT OF COURT— Lands Clauses Acts 
— Costs — Petition for payment out by 
trustees for purposes of Settled Land 
Acts — Separate appearance of tenant 
for life. 

See LanDo (X-auses Acts. 

PEAT — Foreclosure proceedings — Licence by 
mortgagee to work peat — Jurijidiction of 
Court to sanction. 

See Moetgage— F oreclosure. 

PENAL ACTION. 

See Amendment and Paeliament — 
Disqualifioati^ii. 

PENAL SERVITUDE — Holder of licence- 
Forfeiture of licence. 

See Ceiminal Law— S entence. 

PENAL SERVITUDE ACT, 1864, ss. 4, 9. 

^ See Ceiminal Law— S entence. 

PENALTIES — PenaliJles for sitting and voting, 
A^?^:ion for — Penal statute — Affidavit by 
. informer that offence was committed in 
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FENfALTIES —cotih'nued. 

. county where action brought — Necessity 

i%r —21 Jac. 1, c. 4. s. 3 — House of 
Commons (Disqualification) Act, 1782 
(22 Geo. 3, c. 45), s. 9. 

See Parliament. 

— House of Commons — Disqualification — Con- 
tract on account of public service — 
Action for penalties. 

See Parliament. 

PENSIONS — Proofs — Voluntary allowance — 
Ultra vires — Building society — Wind- 
ing-up. 

See Building Society 'T'^’V inding-up. 

PENSIONS, OLD AOE. 

See Local Government — County 
Council. 

PEpPETIJITIES— Rule against— Devise— Trust 
to con^'ey to uses subsisting in another 
estate at death of tenant .for life. 

See Will. 

PETROLEUM SPIRIT — “ Storehouse ” for — 
Motor cars — Stable and loft converted into 
garage arul living rooms — Cars housed in garage 
with gjetrol in thCtr tamlis — Regulations of 
Seoretarg of State^ July 31, 1907 — Statutory 
Rules and Orders^ 1907, Mo. G14. 

The respondent had converted a former 
stable and loft into a motor garage with dwell- 
ing rooms over it, in which the caretaker and 
family resided. The intervening floor between 
the garage and rooms above was unsubstantial 
and of inflammable material. Three motor 
cars were housed in the garage at night with 
their tanks more or less full of peti-oleum 
spirit : — 

Beld, that the garage was being used as 
a storehouse for petroleum spirit in contra- 
vention of Regulation 4 of the Regulations 
of the Secretary of State of July 31, 1907, 
which precluded such a building from being 
used as a dwelling. The petroleum spirit was 
none the less “ stored ” there, because it hap- 
pened to be at large in the tanks of the motor 
cars and not securely sealed in cans. Apple- 
yard u. Bangham - 3>iv%Ct. 11 L. G. R. 1220 ,* 
[1913] W. N. 300 ; 77 J. P. 448 ; 30 T. L. R. 13 

'PimSf DOCKS AND HARBOURS CLAUSES 
ACT, 1847. 

See Docks. 

PILOT — Negligence of— Limitation of pilot’s 
liability. 

See Shippii^ — P ilot. 

PILOTAGE — Ship — Collision — Compulsory 
pilotage. 

See Shipping— C ollision. 

PLAINTIFFS— Joinder. 

See Parties. * ^ 

PLAN — Conveyance — 4*arcels — Falsa demon- 
stration. % 

See Vendor and Purchaser. 


PLATE GLASS— Infurance. 

See Insurance (Plate Glass). 

PLEADING — Amendment. 

See Amendment. 

— County court. ^ 

See County Court. 

— Divorce. 

See Divorce. 

— Illegality — Not pleaded. 

See Restraint i)F Trade. 

Rocal government — Right of — Action by 

landowner for trespass — Resolution of district 
council to defend action — District council added 
as defendants — Pleadings — “ Neither claim nor ' 
deny ” — Motion to strike out defence of district 
council as emban^assing — R. S. 6L Order XIX, 

r. 27 — Local Government Act^ 1894 (56 57 Yict. 

c. 73), s. 26, sub-ss. 1, 3. 

The pit. claimed a declaration of title and an 
injunction to restrain certain persons from tres- 
passing on his lands, and they pleaded a public 
right of footway over his lands. The 
trict council then passed a resolutionf?nnder 

s. 3 of the Local Government Act, 1894, to 

defend the action. Thereupon the pit. added 
them as co-defts. and by his amended state- 
ment of claim alleged that they threatened and 
intended to exercise the alleged right of way. 
The district council, with the view of avoiding ’ 
liability for the costs of the action, by their 
defence denied that they threatened or intended 
to exercise the right of way and pleaded that 
they neither asserted nor denied the existence of 
the right of way ; — • 

Held by Neville J. and by the 0. A., that 
this defence did not infringe any rule of pleading 
and w'as not embarrassing, and the liability (if 
any) of the district council for costs would be 
determined at the trial of the’ action. Thorn- 
hill V . Weeks (No. 2) - C. A. [1913] 2 Ch. 
464 ; 82 L. J. (Ch ) 485 ; 11 L. G. R. 11821? 

109 L. T. 146 ; [1913] W. N. 220 

— ’ Public Authorities Protection Act. 

See Amendment. 

PLEDGE — A gent. 

See Principal and Agent. 

— Esecutpr — Power to pledge personal chattels 

— Pledge by one of two executors and 
trustees — Validity. 

See Executor. - 

— General lien — Goods in cold store — Pledge of 

bills of lading — Exercise of lien against 
holder of bills of lading. 

See Lien. 

POISON — Order in Cmvncil^ Oct. 11, 1912. 11 
L. G. R. Orders, 136. 

POLICY — Insurance. 

See Insurance. ^ » 

it * 

POLL — Coinpany — Poll — ^Adjournment ad hoc — 
No adjournment of meeting— Validity 
of proxies lodged forty-eight hours 
be:^re poll. t 

See Company — Meeting. 
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POOE LAW. I 

The Casual Paib^pers Order ^ 1913, 11 L. G. B. 

Orders, p. 31. I 

^ Hmland and Wife, See Justices— 

^ Husljand and Wife. 

Lunatic, See below, Settlement. 

Officers, col. 471. 

Pauper. See below, Settlement. 

Settlement, col. 471. 

• 

Hnsbaifd and Wife. 

— Separation order by justices — Duty of 

husband to maintain children. 

See Justices— Husband and Wife. 

Lunatic. 

See below, Settlement. 

Officers. 

Beard of guardiaiis — Dismissal of assistant 
^fffice^s loitkout notice — Assistant matron — 
Generhl Consolidated (^tJniojis') Order, July 24, 
1847, arts. 187, 188. 

By art. 187 of the General Consolidated 
(Unions) Order of July 24, 1847, made under 
the Poor Law Amendment Act, 1834 (4 & 5 
■ Will. 4, c. 76), every officer appointed to or 
holding any office under the order, other than a 
medical officer, shall continue to hold the same 
until he die, or resign, or be removed by the 
Oommrs. (now the Local Government Board) : 
^and by art. 188 every porter, nurse, assistant, or 
servant may be dismissed by the guardians 
without the consent of the Commrs. 

The guardians of B. Union dismissed an 
assistant matron without previous notice, and 
she brought an action against them to recover 
three months’ salary : — 

^ Held, that art, 188 gave the guardians an 
absolute right of dismissal in respect of assistant 
officers which they could exercise without 
previous notice to the person dismissed, and 
that the action must fail. 

McGuiqan v. Guardians of Belfast Union 
(1885) 18' L. R. Ir. 89, followed. Lloyb > 0 . 
BERMOisruSEY GUARDIANS Lord Alverstone C. J. 

11 L. G. R. 751 ; 108 L. T. 716 ; 

. 77 J. P. 72 ; 28 T. L. R. 84 

Pauper. 

See below, Settlement. 

Settlement. 

Child under sixteen years — Irremovability — 
Besidence — Father receiving poor law relief-^ 
Poor Bemoval Act, 1846 (9 4* 1^ Viet, c. 66), 
ss, 1, 3 — Divided Parishes and Pour Law Amend- 
ment Act, 1876 (39 4- 40 Viot. e. 61), 34. 

R A child under the age of sixteen years living 
for three years withits father in a^parish from 
which tlf^e father is irremovable nTay acquire a 
settlement in that parish under s. 34 of the 
Divided Parishes and Poor Law Amendment Act, 
1876, notwithstan^ling that the father through 
having received poor law relief may be disquali- 


POOR LAW (Settlement) — c(^tmued. 

fied from acquiring a settlement in the same 

parish. 

Hachney Union v. Fingston-upon-Hull Incor- 
poration for the Poor [1912] A. C. 476, followed 
and applied. Tewkesbury Union v. Upton- 
on-Sbvern Union. - Div.Ct [1913] 

3 K. B. 475 ; 10 L, G. R. 1019 ; 109 L. T. 

557 ; 77 J. P, 9 

Deserted wife — Irremovability — Pauper — 
Acciuisition of settlement by residence — Fowc 
Removal Act, 1861 (24 4* 25 Viet. 0 , 55), s. 3— 
Divided Parishes and Poor Law Amendment 
Act, 1876 (39 4* 40 Wet, c, 61), 34, 35. 

A deserl^^ wife can, under s. 34 of the 
Divided Parishes and Poor Law Amendment 
Act, 1876, acquire a settlement by residence 
in a parish for three years in such manner 
and under such circumstances in each of those " 
years as would render her irremovable there- 
from. 

Decision of the Div. Ct. [191r2] 2 K, B. ^35, ' 
affirmed. Paddington Guardian^ v . St. 
Matthew, Bethnal Green, Guardians 

C. A. [1913] 1 K. B. 508 ; 107 L. T. 841 ; 

[1912] W. N. 283 ; 77 J. P. 113 ; 29 
T. L. R. 114 ; 57 S. J. 171 

Lunatic — Adjudication of settlement — Ir7^e- 
m 0 vability — Comp utatlon of period of residence — 
Meaning of “ confined as a patient in a hospital ” 

— Inmate of A'uzareth House — Poor Removal 
Act, 1846 (9 4 * 10 Viet, c, 6$), s. 1 — Divided 
Parishes and Poor Law Amendment Act, 1876 
(39 4- 40 Viet G, 61), 5. 34. 

The main object of an institution in the 
parish of L. in the L, Union, calJed Nazareth 
House and supported by voluntary contributions, 
was to provide a home for the education and 
training for service of orphan and deserted 
Roman Catholic children, and a refuge for the 
aged and deserving poor ; but adults between 
the ages of 16 and 60, whose cases were suitable, 
were occasionally admitted as inmates. Inmates 
were medically treated and nursed there, if 
occasion arose, and incurable persons were 
received ; but such persons were admitted, not 
on account of their complaints, but because of 
other iiualifications. 

An unmarried wom^, 34 years of age, who 
had acquired a settlement by resideuce in the 
parish of S. in the Of Union, was received into 
the institution on Mar. 6, 1905. She was of 
weak intellect and quarrelsome, and at tfiat time 
was unable to obtain an ordinary situation, and 
was destitute. During her residence in the 
institution she gradually grew worse in health 
and mind : and ultimately becoming violent 
and dangerous, she was, o%May 24, 1911, sent to 
the county lunatic asylum as a pauper lunatic. 
An order adjudicating her settlement to be in 
the parish of S. was appealed against by the 
guardians of the 0. Union on the ground that by 
reason of her residence at Nazareth House she 
had become irremovable from and settled in the 
parish of L. And^ on a case stated by consent 
I under the Quarter Sessions Act, 1847, it was 

Held, that the instit?*^ion was not a “ hospital, ’ ’ 
nor was the jranper lunatic, during her residence 
there, ‘‘confined as a patient in a hospital” 
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PfiOE LAW (Settlement) — continued, 
within the meaning of^. 1 of the Poor Bemoval 
Ac^ 18^64 so as to prevent thet period 
resMence There from being computed in deter- 
mining whether she had acquired a status of 
irremovability from a settlement in the parish of 
L. ; and the appeal against the order of adjudica- 
tion was allowed accordingly. Oemskiek 
Union 'i\ Lancaster Union - - Div. Ct. 

10 L. G. K. 1041 ; 107 L. T. 620 ; [1912] 
W. E. 264 ; 77 J. P. 45 

?00E BATE. 

See Bates. 

POBT OP LOBBON ACT, 1908. 

See London— Port of Lo^on. 

POETIOKS — Vesting — Younger children — 
“ Eldest or only son ” — Younger son 
becoming eldest after vesting of portion 
— Bight to share in portions fund. 

See Settlement. 

« 

POSTMASTEE-GEKEBAL. 

Sfe Telegraph and Telephone. 

POST OPPICE — National Insurance Begulations, 
1912 — Agency of Post Office to receive 
return of cai'ds. 

See Insurance — National. 

POSTHBlCOTrS ILLEGITIMATE CHILE — 

W orkmen 's compensation — Dependant 
— Evidence — Promise to marry — -Inten- 
tion to maintain. 

See Workmen’s Compensation — 
Bependants. 

POSTPONEMENT— Conversion. 

See Conversion. 

POTILTEY POOB — Article artificially prepared — 
Invoice. 

See Adulteration. 

POWEE OP APPOINTMENT — Advances to 
appointees — Release of life interest in 
advances — Whether life interest for- 
feited. 

See Settlement. 

— Aggregation of estates — New South Wales 

Stamp Duties iAoi^ndment) Act, 1904, 
s. 21. 

See Australia. * 

— Div(Srce —Variation of settlement — No power 
^ ^ of appointment in favour of petitioner’s 

future wife and children of future 
marriage — Interest of child of dissolved 
marriage. 

See Divoec^ 

Excessive exercise — Contingent class — Ohjects 
— Non-ohjects — Ascertainment of future period 
— Construction of will. 

J. W. by her will gave to her daughter E. B. 
a power to appoint funds “ in favour of all . . . 
or any one or more of the child or children or 
other issue or both of my said* daughter E. Es^as 
may be living at her death.” E. B. by her will 
appointed that the f undS'«hould be held in trust 
for her children who should attain twenty-one J 
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POWER OP IiS'SQimW&m--co7itinued. 
or marry in equal sliares. She then directed the 
trustees to retain the shares of each of her 
daughters and pay t^e income to her for life for 
her separate use without power of anticipation 
and after the decease of such daughter iu^* trust 
for her children or remoter issue (such remoter 
issue being born in her lifetime) ih such manner 
as she should b}^ deed or will appoint ; and in 
default of appointment for the daughter’s 
children who should attain twenty-one or 
marry. 

J. W. died in 1888. B. B. died in 1911, leav- 
ing eight children. One ®f her daughters, who 
was born before the death of J. W. and had four 
children, all born before the death of E. B., was 
the pit., and she claimed that the settlement of 
the share appointed to her was void, inasmuch as 
it might apply to non-objects of the power ; that 
the original appointment in her favour was there- 
fore not cut dowm ; and that she took the share 
absolutely : — 

Held (affirming the decision of Warrington J.), 
that the provisions for a settlement were only 
void, so far as they might apply to non-objects of^ 
the power, and that this must be ascerta^^d at 
the death of the pit. The law on the point was 
settled by Sadler v. Pratt (1833) 6 Sim. 632, 
Harvey v. Stracey (1852) 1 Drew. 73, and In 
re Farncombe's Trtists (1878) 9 Ch. D. 652, and 
was no longer open to discussion. In re Witty. 
Wright r. Robinson - C. A. [1913] 2 Ch. 
666 ; 109 L. T. 590 ; [1913] W. N. 295 ; 58 S. J. 

30 

— Power to appoint money — Will — Trusts 

referring to settlement trusts — Power 
to appoint similar sum — Covenant tc^ 
settle after-acquired property. 

See Settlement. 

— Settlement — Settled land — Title — Sale- 

Compound settlement — Trustees. 

See Settled Land — Trustees. 

Sjgecial and general power over same propeii^ 
— Exercise of special power — Will. 

In order to exercise a special power of 
appointment there must be a sufficient expres- 
sion or indication of intention in the will 
or other instrument alleged to exercise it ; 
and either a reference to the power or a 
reference to the property subject to the power 
constitutes in general a sufficient indication 
for the purpose. Where, however, two powers 
exist in reference to the same property, it 
may well be that a reference to the property 
will not indicate any intention to exercise 
more than one of the powers. 

Testatrix, by her will proved in 1909, gave 
one moiety of her residuary estate in trust 
for her daughter, with a direction that the 
income thereof was to be held in trust for her 
daughter during her life, and after her death 
the capital thereof was to be held, subject to 
the appointment of any life interest to any 
future husband of the daughter as thereinafter, 
mentioned, jap on trust for* the children of the 
daughter living at her death who being sons 
should attain twenty-one, or being daughters 
should attain that age or marry, with a pro- 
vision that ^ no child shoiMd attain a vested 
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POWEE OF APPOINTMENT— 

interest; the share should fbe held in trust 
absolutely for such persons as the daughter 
should by will appoint, fnd in default of 
appointment for the testatrix’s son ; and the 
testatsfcc thereby empowered her daughter by 
deed ^r will to appoint for the benefit of 
any future hu!feband who might survive her 
during his life or any less period all or any 
part of the income of her share. 

The daughter’s first husband died in 1910, 
the only issue of that marriage being a 
daughter, who was lyorn in 1898. In the 
year 1910 the testatrix’s daughter married 
A. C., her second husband. She died in 1912, 
having made a will whereby she appointed 
A. 0. guardian of her infant daughter and 
proceeded : “ I give, devise, appoint and be- 
queath, all my estate, property and effects, 
whatsoever and wheresoever, both real and 
personal, which 1 have power to dispose of 
by my will, to my said husband, A. C., abso- 
lutely, and I appoint A. 0. sole executor of 
this my will ” : — 

Held, that the daughter’s will executed the 
speciaA^power of appointing the income of 
her share in favour of her second husband 
during his life. In re Ackerley. Chapman 
V. Andrew - Sargant J. fl913] 1 Ch, 610 ; 

82 I. J. (Ch.) 260 ; 108 h. T. 712 ; 

[1918J W. N. 91 

Will — Special power of appointment — Change 
of mveHment — Ademption of appointed share. 

A testatrix had under her marriage settle- 
ment a life interest in 2001. Government 3 per 
cent. Irish Consolidated Annuities, with power 
to appoint the same to her children. At the 
date of her will the annuities had been sold, 
and the proceeds invested in Hew Zealand 
bonds. 

By her will, after reciting that she was 
possessed of Hew Zealand bon&, amounting to 
the sum of 900^. or thereabouts, and bank: 
aud other shares, she bequeathed the Hew 
Zealand bonds and the shares to her daughter, 
not referring in any way to the settlement. 
The Hew Zealand bonds were afterwards sold, 
and the proceeds invested in Consols, and so 
remained at the date of her death: — 

Held, that the will was an appointment of 
the Hew Zealand bonds only, and that, as 
they had ceased to form part of the trust 
funds at the death of the testatrix, when the 
will operated, the appointment failed, and the 
trust fund went as in default of appointment. 
In re Brazier Creagh’s Trusts. Holmes v. 
Langley - - O'Connor 3C.R. (Ir.) [1913] 

1 1. E. 232 

EOWEE OF ATTOEHEY. 

See Gift and Parties. 

PEACTICE. 

Amendment. 

See Amendment. 

.Appeal. 

Appeal. 

Costs. 

Costs. ^ 


PEACTICE — continued. 

* # 

County (Burr. 

See County Court. 

Discovery. 

See Discovery. 

Divorce. 

See Divorce. 

Evidence. 

See Evidence. 

Interrogatories, 

See i^Tscoveby. 

Judgment. 

See Judgment. 

Jury, 

See Jury. r. 

Motions. 

See Service— M otions. 

Particulars. 

See Particulars. 

Parties. 

See Parties. 

o 

Patent. 

See Patent. 

Pleading. 

See Pleading. 

Service. 

See Service. 

Writ. 

See Service and Writ. 

PEEFEEENCE— Bankruptcy. 

See Bankruptcy — Fraudulent 
Preference. 

PEEFEEENTIAL CLAIM — Company— Eeceiver 
and manager— Appointment by deben- 
ture-holders — Notice of preferential 
claim — Subsequent payments t^- ordi- 
nary creditors in carrying on business — 
Loss of assets — Liability to preferentiar~ 
creditor. 

See Company— Debentures. 

— Company — Winding-ty) — Director— “ Ser- 

vants” — Articlesot association. 

See Company— Winding-up. 

PEEMIDM — Income tax — Deductions — Pre- 
mium on life insurance. 

See Eevenub— Income Tax. 

— Policies on life of cestui que vie — Premiums, 

whether payable out of capital— Tenant 
for life and reoo^inderman. 

See Qonversion. 
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DIGEST OP OASES. 


PE-ESITMPTION — Land tax — Eedemption — 
Exonera'%Jon— Land abutting on high- 
way — Presumption that^soil of highway 
passes ad medium filum. 

See Land Tax. 

, — Markets— Charter days — Streets subject to 
market rights — Presumption of lost 
grant—Easement — Dedication subject 
to obstruction. 

See Market. 

— Water — Artificial watercourse — Mill stream 
— Riparian proprietor — ‘Common owner 
— Easement — Presumption from user — 
General words. 

See Water. 

PREVENTION OP CRIME ACTri908. 

See Criminal Law — Vagrancy. 

PRINCIPAL AND AGENT. 

Autho}'ity of Agents col. 477. 

Brokerage. See below. Commission. 
JJornmi^sionj col. 479. 

Bel Credere Agents col. 479. 
BeteToiiaatioii of Age Rcy^ col. 480. 
Fraud of Agents col. 480. 

Indemnity of Agents col. 480.' 

Knowledge of Agent. See Insurance — 

Live Stock. 

Money _ Paid under Mistake'. See Tithe 
Rent- Charge. 

Necessity, Agent of. See Railway. 
Negligence of Agents col. 481. 

0 option to Purchase. See Vendor and 
Purchaser. 

Stockbroker. See Stock Exchange. 

Authority of Agent. 

Borrowing^ col. 478, 

Pledge.^ col. 478. 

Purchase on Credit^ col. 478. 

Borrowing. 

Atoney borrowed managing director of a 
company on its behalf -^Ahsence of authority to 
borrow — Debts of company paid with money 
borroitped — Knowledge by lender of absence of 
authority — Fquitable right of lender to recocer. 

" The managing director of the deft. co. was, 
by the terms of his appointment, prohibited 
from borrowing money on behalf of the co., 
unless specially authorized so to do by the co. 
Without authority fj»m the deft. co. , he borrowed 
money on its behalf from the pit. co., which 
money he applied in discharging existing legal 
debts of the deft. co. The pit. co. knew through 
its officers, when the advance was made, that 
the managing director of the deft. co. had no 
authority to borrow on its l^half : — 

Bteld (reversing the judgment of ScruttSn J.) 
by Buckley L.J. and Kennedy L.J., Vaughan 
Williams L.J. dissentSg, that the pit. co. was 
entitled to recover from the deft.%o. the amount 
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PRINCIPAL AND AGENT (Authority of Agent) 

— continued. | * 

advanced notwithstanding its knowledge as 
before mentioned. ^ 

Bannatyne v. Macloer [1906] 1 K. B.' 103,, 
commented upon and explained. 

Reversion Fund and InsurancS Co. r. 
Maison Cosway, Ld. - - C. A. [1913] 1 K. B. 

364 ; 82 L. J. (K. B.) 312 ; 20 Mans. .194 ; 

108 L. T. 87 ; 57 S. J. 144 

Pledge. 

Agent in Paris for principal in London — 
Agent not acting in good faith — Title of principal 
— Factors Act, 1889 (52 53 Viot, c. 45), s. 2. 

The pits., who were dealers in precious stones, 
carrying on business in Paris, handed certain^ 
pearls to A. in Paris in consequence of a state- 
ment made by him to them to the effect that he 
knew of a special merchant who would be likely 
to give a good price for them. A. signed the fol- 
lowing receipt : “ Intrusted by J. & Co., the 
following goods to be sold for cash which I pro- 
mise to return on the first demand, and not to 
give them to any one without their writtp^^ 

authority in case of loss I will 2?5pay the 

full value of the goods. The house reserve to 
themselves the right of delivering the goods.” 

A. pawned the goods at a Government pawn- 
broking establishment, and subsequently };Jedged 
them with M., who was the deft.’s representative.^ 
in Paris, who sent them to the deft, in London. 
The pits, brought au action to recover the pearls 
or their value from the deft., in the course of 
which Bray J. found as facts (a) that A. from the 
outset of the transaction intended to misappro- 
priate the pearls ; and (Z») that M. had not acta! 
in good faith. Bray J held (1 .) that whether the 
case depended on English or French law, the 
deft, obtained no title to the pearls, as his agent 
M. had not acted in good faith ,* and (2.) that A. 
had obtained the peaids from the pits, by larceny 
or by a trick in English law, or wl in French 
law, and therefore he did not obtain possess^n 
of the pearls with the pits.’ consent ; and (3.) 
that A. was not a mercantile agent within the 
meaning of the Factors Acts : — 

Held, that as M. was either the agent of the 
: deft., or a joint speculater with him, and as M. 
had not acted in good faith, the pits, were 
entitled to recover. 

Decision of Bray J., 108 L. T. 214, 

affirmed. Mehta and Another v. Sutton 

C. A. 109 L. T. 529 ; 30 T. L. R, 17 ; 58 S. J. 29 

Purchase on Credit. 

Agency — Joint liability of principal and 
agent — Purchases on credit — Fcidence of autho^ 
rity — Misdirection. 

P. 0. purchased a number of sheep from R‘. 
in a market, and gave a bill for the price of 
the same ; he resided with his mother, B. 0., 
on her farm, and there was some evidence that 
he was in the habit of buying and selling cattle 
for her, but there was n<^ evidence that he had 
on any p^vious occasion purchased on credit 
as her agent. The bill was disht^oured on 
maturity, and R. thereupon sued P. 0. and 
his mother for the price of the sheep. On the 
evidence aforesaid the jS^y found that this 
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PEINCIPAL AND AGENT (AutHority of Agent) PEINCIPAX AND m-Em-^^continued. 

— continued. I § 

particular purchase, which was ou credit, was Dete^ination of Agency. 


made hy P. 0. ou behalf of nis mother, B. 0., 
and her authority ; and further, that 

the parTOs intended that P. 0. himself should 
also be* liable, ^ind awarded to the pit. the 
full sum claimed. The jury found a verdict 
for the pit. against both defts. for the said 
sum, the judge declining to direct in favour 
of B. 0. though required so to do by her 
counsel : — ^ 

Eeld, that, on these facts, the verdict 
entered against B. 0. sTiould be set aside, and 
a verdict entered for her. Eutherfoed v, 
OuNAN AND Another - * Div. Ct. (Ir.) 

[1913 j 2 L E. 266 

Brokerage. 

See below, Commission. 

Commission. 

Insurance brokerage — Net" premiums — 
^l^count and special relate received by broker — 
Right q^^rincipal to recover. 

The pits, employed the defts,, who were 
insurance brokers, to effect marine insurances, 
and the defts. rendered to the pits, an account 
which stated that the premiums payable by the 
pits, were at “ net ’’ rate, whereas the amount 
paid by the defts. to the underwriters was the 
gross amount of premium less 5 per cent, com- 
mission, and less a further discount of 10 per 
cent. In the case of two large insurances the 
defts. got a special rebate of 25 per cent, from 
tho insurance, cos. The pits, brought an action 
against the defts. to recover the 5 per cent, com- 
mission, the 10 per cent, brokerage, and the 25 
per cent, special rebate. According to the pits., 
when “ net ” premiums were quoted, they were 
only subject to a deduction of 5 per cent. 

Heidi that though in an ordinary case the 
defts. would be entitled to retain the commis- 
sion of 5 per cent., yet that if a broker repre- 
sented to his principal that the premiums charged 
to the principal were subject only to a deduction 
of 5 per cent, commission, the broker was not 
entitled to retain an additional 10 per cent, as 
discount, and that the same rule applied to the 
25 per cent, special rebate, and that as an agent 
could not retain a commission which he had ob- 
tained by acting dishonestly towards his prin- 
cipal, the pits, were entitled to recover the full 
amount claimed. E. Green & Son, IjD. v. 
G. Tughan & Co. - Bickford J. 30 T. L. E. 64 

Del Credere Agent. 

Dispute between buyer and seller — Extend 
of agent*s liability. 

The obligation of a del credere agent does 
not extend beyond a liability to pay the seller, 
when there is an ascertained amount due from 
the buyer to the seller and the buyer, whether 
,frofn insolvency or otherwise, fails to pay the 
seller, and the obligation does not extend so far 
as to make tEe del credere agent liable to litigate 
disputes between the buyer and the seller. 
Gabriel & Sons v. Churchill & Sim 

^Bickford J. 30 T. L. S. 90 


Commission note — Agreement wit n firm as 
agents and business managers — Dissolution of 
firm. 

The deft, in Aug., 1911, gave a commission 
note to S. and E., who were in partnership 
as theatrical agents, authorizing them to act 
as her agents and business managers for five 
years with the option of a further five years, 
and agreeing to pay a commission of 10 per # 
cent- on all salaried work undertaken by her. 

S. and E. dissolved partnership in July, 
1912 

Eeldi tha^i^e commission note did not 
entitle them to claim commission in respect 
of engagements on salaries obtained by the 
deft, after the dissolution of their partne3?Bhip. 
Sales and Another v. Cbispi 

Horridge J. 29 T. L. E. 491 

Brand of Agent. ^ 

— Pledge. r* 

See above, Authority of Agent. 

Liability of principal for fraud of agent. 

Lloyd i. Grace, Smith & Co. - H. L. (E.) 

[1912] A. C. 716 ; 81 L. J. (K. B.) 1140 ; 

107"®*!. T. 531 ; [1912] W. N. 213 ; 28 
T. L. E. 547 ; 56 S. J. 723 

Indemnity of Agent. 

<r 

Liability of principal to indemnify agent — 
Solicitor and elienz costs. 

Llewellyn Brothers, the third parties, let some 
furniture-to the pit. under a hire-purchase agree- 
ment, under which they had the right to retake pos- 
session of the goods in the event of the hirer making 
default. The hirer made default, and Llewellyn 
Brothers wrote to the defts., a firm of auctioneers, 
instructing them to seize the furniture at the 
plt.’s house. This the defts. did. The pit. 
brought an action against the clefts, for wrong- 
fully seizing and detaining the furniture. The 
defts, in their defence denied the commission of 
any unlawful act, and further pleaded that in 
seizing the furniture they were acting as agents 
for and on behalf of Llewellyn Brothers. 
Eventually Llewellyn <fBro*hers were^, added as 
third parties, and the^defts. claimed to be 
indemnified by them. In the end the plt.’s 
; action was dismissed for want of prosecution. A 
summons was taken out by the defts. calling 
I (inter alia) upon Llewellyn Brothers to shew'"'^ 
j cause why they should not pay the defts. their 
costs of the action, taxed as between solicitor 
and client, which summons was referred by the 
district registrar at Birkenh^Ld to the judge in 
chambers. 

Bailhache J. declined to make any order 
against Llewellyn Brothers. 

The defts. appealed. 

The C. A. reversed the order of Bailhache J., 
holding that the case |pll within the rule that an 
indemnity at common law arises, where an agent 
is injured in carrying out his principal’s instruc- 
tions, because he has calVied them out. The 
defts. were entitled to be indemnified by the 
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third parties, their principals ,* and party and 
party costs would not be an indemnity. 

Sallhronn v. International Horse Agency and 
Eicchayige^ Ld.^ [1903] 1 K. B. 270, questioned. 
Williams Lister & Co., Llewellyn 
Brothers, Third Parties C. A. [1912] W. E. 

295 

See Stock Exchange. 

Knowledge of Agent. 

See Insurance— Live Stock. 

Money Paid under Mistake. 

— Right to recover — Tithe — Payment by bishop 

to trustee in bankruptcy. 

See Tithe Rent-Charge. 

Eecessity, Agent of. 

See Railway— Carriage of Goods. 

* - GEegligence of Agent. 

HegMgent driving of a motorcar — Retention 
of control hg the owner — Agfjoeal from Afew 
Zealand — Control of carriage — Permission of 
owner, 

Samson -y. Aitchison - P. C. [1912] 
A. C. 844 ; 82 L. J. (P. 0.) 1 ; 107 L. T. 105 ; 

28 T. L. E. 559 

Option to Purchase. 

See Vendor and Purchaser. 

Stockbroker. 

— Speculative transactions — Open account — 

Death of client before settling day — 
Duty of broker — Liability to account. 
See Stock Exchange. 

— Right of broker to indemnity from client. 

See Stock Exchange. 

PEIHCIPAL AND SDEETY— guarantee 
— Duty of hank to guarantor — Non-disclosure 
hy hank to guarantor of susinciom concerning 
conduct of debtor — Whether guarantor discharged. 

Per Horridge J. : The non-disclosure by a 
bank to the guarantor of a customer’s overdrawn 
account of facts from which the bank is suspicious 
that the customer is defrauding him does not 
discharge the guarantor. ♦Iational Provincial 
Bank oe England, L®. v. Glanusk 

Horridge J. [1913 i K. B. 335 ; 82 L. J. 

® (K. B.) 1033 ; 109 L. T. 103 ; [1913] 

W. N. 190 ; 29 T. L. E. 593 

Co-judgment debtors — Time given to one judg- 
ment debtor — Discharge of surety — Mercantile 
Law Amendment Aety i856 (19 20 Viet. c. 97), 

s. 5. ^ 

The rule of law that time given to a principal 
debtor discharges a surety does not apply, when 
the time is given after a judgment for the debt 
has been recovered by the creditor against both 
the principal debtor and the surety. 

Jenkins v. Robertson G854) 2 Drew. 351, 
followed. In re A DEBim (No. 14 OP»'1913) 
Div. Ct. [1913] 3 K. B. 11 ; 82 L. J. (K. B.) 
907 ; 204Ians. 119 ; 109 L. T. 323 ; 
[1913] W. N. ; 57 S. J. 579 
(sub nom. In re Butten) 


PEINCIPAL AND SVn'ET^co?dmued. 
—Insolvent estate — Receiver— Executor surety 
for test^or — Right of indemnity — 
Right of retainer. 

See Executor, ^ * 

Right of principal to indemnity try su>Tety 
against liability — Will — Construction — “ DebtsN 
A surety’s equitable right to be indemnified 
by the principal debtor does not create any debt 
before the surety has been called on to pay any- 
thing under his guarantee : — 

Held, accordingly, •that a release of “all 
debts” to a principal® debtor by the surety’s 
will did not affect the right of the executors to 
come on the principal debtor’s beneficial interest 
under the will for indemnity against claims made^ 
under the guarantee by the creditor after the 
testator’s death. In re Mitchell, Freelove v, 
Mitchell - Parker J. [1913] 1 Ch. 201 ; 
82 L. J. (Ch.) 121 ; 108 L. T. 34 ; 57 S. J, 213 

PRINTER — Libel — Privileged occasion — Co- 
defendants — Malice of one defendant — 
Ordinary course of business — A cts^ 
incidental to publication. ^ 

See Defamation. 

PRIORITY — Company —V olun t ary liqui dation 
— Unsuccessful liquidation — Costs. 

See Company — Winding-up — Liqui- 
dator. 

— ' Mortgages. 

See Mortgage. 

PRIVATE STREET WORKS ACT, 1892. 

See Local Government. ^ 

PRIVILEGE — Libel — Privileged occasion — 
Trade protection — Mutual society. 

See Defamation. 

PROBATE. 

Action, col. 482. ^ 

Administration, Grant of Letters of, col, 
483. 

Revocation, col. 485. 

Action. 

Defendant convicted of manslaughter of tes- 
tator — Striking defendant out of proceedings as 
\ haring no iMerest in estate of testator^Public 
policy. 

Public policy demands that the rule of law 
that neither a person nor his representative 
claiming under him can obtain or enforce any 
rights directly resulting from his own crime 
should equally apply to manslaughter as it does 
to murder. 

Cleaver v. Mutual Reserve Fund Life Associa- 
tion [1892] 1 Q. B. 147, and In the Goods of 
Crippen [1911] P. 108, applied. 

Decision of Evans P. affirmed. In THE 
Goods of Hall. Hall v. Knight and 
Baxter - - #€. A. [1913] W. N. 283 

30 Sf L. R. 1 ; 58 S. J. 30 ; 29 T. L. R. 769 ; 

109 L. T. 687 

Costs — Supplemental probate of a codicil — 
Executors^ opposing probeite— Improper plea of 
want of knowledge and approval — Codicil 
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PBOBATE 

admitted to probate — Executors condemned in 
costs w A 

In ft probate action where tne pit. and a deft., 
*daug]it^ of the testator, were practically the 
only peaeons interested in the residue under his 
will and two cMicils thereto, the pit., being 
desired to do so by the executors, propounded a 
third codicil two years after probate of the will 
and earlier codicils had been obtained, and the 
executors in their defence pleaded that the 
codicil was not duly executed and that the 
testator did not know »nd approve of the con- 
tents thereof. The codicil was admitted to 
► probate, and the executors w'ere condemned in 
^osts. Iir THE Goods of Speke ; Speke 
Deakik and Othees - Bargrave Beane J. 

30 T. L. E. 73 ; 58 S. J. 99 

Administration, Grant of Letters of. 

Credito7*'s application for gomnt of letters of 
administi'ation — Inability to serve widow of 
deceased loith citation — Evidence as to notice of 
^p^Mcation — Grant made — Court of Probate Act^ 
1857 {2rr^/ 21 Viet. c. 77), 5. 73. 

On an application for a grant of administra- 
tion to a creditor it was stated in atfidavits that 
several unsuccessful attempts had been made to 
serve the citation upon the widow, who had 
previously refused to apply for a grant. It was 
submitted that the evidence clearly shewed that 
she had notice of the application and that 
service of citation should be dispensed with. 

The Court made the grant without requiring 
the widow to be served. In re Bishop (John 
ALpked) Evans P. 108 L. T. 928 ; 67 S. J. 611 

Grant with loill annexed — Sole executor under- 
going imprisonment for a misdemeanour — jVh 
renunciation by executor — Appflication for grant 
by a residuary legatee — Executor passed over — 
Court of Probate A(% 1857 (20 21 Viet. c. 77), 

6% -^3. 

It is enacted by s. 73 of the Court of Probate 
Act, 185f, that “ where a person has died or 
shall die wholly intestate as to his personal 
estate, or leaving a will affecting personal estate, 
but without having appointed an executor 
thereof willing and competent to take probate, 
or where the executor shall at the time of the 
death of such person be resident out of the 
United Kingdom of Great Britain and Ireland, 
and it shall appear to the Court to be necessary 
or convenient in any such case, by reason of the 
insolvency of the estate of the deceased, or other 
special circumstances, to appoint some person to 
be the administrator of the personal estate of 
the deceased, or of any part of such personal 
estate, other than the person who, if this Act had 
not been passed, would by law have been entitled 
"to a grant of administration of such personal 
estate, it shall not be obligatory upon the Court 
to grant administration of the personal estate of 
suph deceased person to the person who, if this 
« Act had not passed, ould by law have been 
entitled to ^graut thereof, but it shafi*be lawful 
for the Court, in its discretion, to appoint such 
person as the Court shall think fit to be such 
administrator upon bis giving such security (if 
any) as the Court shall direct, and every such 


BEOBATE (Administration, Gpnt of Letters of) 

— continued. ^ 

administration may be limited as the Cifart shall 
think fit.''’ 

Where the sole executor named in a will was 
undergoing imprisonment for conspiracy and 
had refused to renounce his right thereunder, an 
application for a grant of letters of administra- 
tion with the will annexed was made by one of 
the residuary legatees named therein : — - 

Efeld^ that s. 73 gave the Court power to pass 
over the executor and to make a grant to the ^ 
applicant. In the Estate of Deawmeb 

Bargrave Beane J. 108 L. T. 732 ; 57 S. J. 534 

Outstandir^spK^raixt — Letters of administration 
not foHhcoming — Loss or destruction — Addi- 
tional estate — Petractation of renunciation — 
Eresh gi'aut to person entitled — Practice as to 
form of all grants in future. 

The deceased, a married woman, died in 1888 
intestate, leaving her husband and one ebijii 
surviving. 

In May, 1889, the husband was adjudicated 
bankrupt, and in June, 1889, he renounced his 
right to take out letters of administration in 
respect of his deceased wife’s estate. 

In Oct, 1889, a grant of letters of administra- 
tion was made to bis trustee in bankruptcy. 

In Mar., 1891, the bankruptcy was annulled, 
on payment by the bankrupt of 20^. in the 
pound. 

In May, 1891, the trustee in the bankruptcy 
obtained his release as such trustee. 

More than twenty years afterwards, a sum of 
about 700Z. in personalty became payable to the 
legal personal representative of the deceased, 
and inquiries by the husband, who was bene- 
ficially entitled to the sum, and by his solicitor, 
elicited that the outstanding letters of adminis- 
tration could not be found, and that the same 
had been handed by the administrator to his 
successor in the office of official receiver in bank- 
ruptcy, and the latter stated that the document 
must have been destroyed with the file of the 
bankruptcy proceedings. 

On a motion by the husband for leave to 
retract his renunciation, for revocation of the 
outstanding grant, and for a fresh grant of 
letters of administration to himself : — 

The Court, in making Ae order, directed that 
in future every grant ofjetters of administration, 
whether issued to a person in his official capacity, 
or otherwise, shall contain a personal undertak- 
ing by the grantee that the letters of administra- 
tion shall be brought into and lodged in the^ 
Principal Probate Eegistry, upon formal notifica- 
tion being given to the grantee at any time that 
this is required to be done. In the Estate of 
Heathcote - Bargrave Be^ne J. [19131 P. 42 ; 

82 L. J. (P.) 40 ; 108 L. T. 122 ; [1913] 
W. E. 48 ; 29 T. I. E. 268 ; 57 S. J. 266 

Probate Act {Ireland), 1857 (20 21 Viet, 

c. 79), s. 78 — Uberrima fdes, need for, on ex 
parte application — ^counting party. 

TSlere must be mberrima fides on an ex, 
parte application. 

Where an applicarft for administration 
under s. 78 the Probate Act (Ireland);, 
1857, makes a statement, subsequently con- 
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PBOBATE (Adyjinistration, Graut of letters of) 

— C07ithmted, ^ 

tradicted by medical testimony, as to the 
incapacity of another next of kin, his applica- 
tion will, on this ground alone, be refused. 

The Court will not grant administration to 
one who is himself an accounting party. In 
THE Goods of Toole - Madden J. [1913] 

2 I. E. 188 

SurmwrBhijJ—Two persons dying together — 
Husband and toife — Wills — Probate or ad- 
ojimistration icith will annexed — Form of oath 
to lead gi'aiits. 

Where there is no evidence , or where it is 
clear that there is not suffick«i« evidence, of 
survivorship, in cases of husband and wife dying 
at the same time, the practice in future will be 
to apply in the Principal Probate Eegistry, and 
not, as heretofore, by motion to the Court, for 
grant of probate or administration and for leave 

vary the usual form of oath. 

Where, liowever, there is any doubt as to 
surviv«’ship, the registrar will refer the case to 
the Court, to be dealt with on motion. In the 
Estate of Robey - Bargrave Beane J, 
[1913] P. 6 ; 82 L. J. (P.) 21 ; 107 L. T. 655 ; 

29T. L.E.95 

Eevocation. 

Supposed intestacy — Grant of letters of ad- 
mbiMration — Sale of real estate by administratrix 
— Suhseguent-' discovery of loill appointing exe- 
cutors — Invalidity of narchaser's title — Court 
of Probate Act, 1857 (20 4* 21 Viet. c. 77), ^5. 75, 
77, 78— Zand Traoisfer Act, 1897 (60 .5* 61 Viet, 
c. 65), ss. 1, 2, 24. 

A grant of administration bona fide obtained 
in ignorance of a will appointing executors is 
void ab initio, and any sale of real estate by the 
supposed administratrix is also void, though, if 
the sale is made for payment of debts or duties 
which the executors would have been compel- 
lable to pay, the purchaser may possibly have a 
right or lien by subrogation to the amount (if 
any) of his purchase-money actually so applied. 

Graysbrooh v. Fox (1565) 1 Plowd. 275 ; 
Abram v. Cmmingliam (1677) 2 Lev. 182 ; 
Boxall V. Boxall (1884) 27 Ch. D. 220 j and 
Fjllls V. Ellis [1905^1 (^. 613, applied. 

Bebendra Nath T^ictt v. Administrator- 
General of Bengal (1908) L. R. 35 Ind. Ap. 109, 
ova^Craster v. Thomas [1909] 2 Oh. 348, distin- 
guished. 

» Dicta in Boyle v. Blalte (1804) 2 Sch. & 
Lef, 231, 237, and Errington v. Rorhe (1857) 
6 Ir. C. L. Rep. 279, 316, disapproved. Hewson 
%\ Shelley - - - Astbury J. [1913] 

2 Ch. 384*; 82 L. J. (Ch.) 551 ; 109 L. T. 

157 ; [1913] W. N. 246 ; 29 T. L. E. 

699 ; 57 S. J. 717 

PEOBATE BBTY. 

See AdminISTEATION. 

PEOCTTEATIOE — Cheque-Signature pe^ pro. 
See PANKEt^Cheque. 

— Criminal law. % 

See Ceiminal LAW—Vagrancy. 


PEOCBEATIOEB—Olaim l^ox: procurations by 
archdeacon holding visitation outside 
limits of defendant’s parish. 

See Ecclesiastical Law. 

PEOEIT — Sale of goods — Non-aCt!|ptance — 
Company — Windt^-up — Proof — 
Double profit. 

See Sale op Goods. 

PEOPITS. 

See Revenue— Income Tax. 

PEOHIBITIOE— Judical act. 

See lEiSH Law— Labourers Acts, and 
Justices— Disqualification. " 

PROOF — Bankruptcy. 

See Bankeuptcy. 

— Company — Liquidation — Proof. 

See Company — Winding up— Proof, 
and Sale op Goods. 

— - Insurance company— Winding-up — Current 
policies — Employers’ liability policies — 
Contingent liabilities. 

See Company— WiNDiNG-uirr 

— Onus of. 

See Evidence and Woekmen’s Com- 
pensation. 

PROSPECTUS — Company — Contract to take 
shares — Rescission — Fraudulent mis- 
representation — Quotation in prospectus 
of report by one of the directors. 

See Company — P rospectus. 

PROSTITUTION. • 

See Ceiminal Law— V agrancy. 

PROVOCATION— Murder— Manslaughter. 

See Ceiminal Law. 

PROXIES — Company — Meeting — Poll — Ad- 
journment ad hoc — No adjournment of 
meeting — Validity of proxies loaged 
forty-eight hours before poll. 

See Company — Meeting. 

PUBLIC AUTHORITIES PROTECTION— Claims 
to laud. 

See Limitations, Statutes op. 

PUBLIC HEALTH — Tuberculosis — Local Govern-^ 
•mend Board Order — The Public Health (fTuIer-^ 
culosis) Regulations, 1912, dated Bee. 19, 1912. 

11 L. G. R. Order, p. 17. 

See Local Goveenment, Highway, 
London — N uisance. 

— • Buildings. 

See Highway. 

— Improvement commissioners — Special Aot«— 

Corporation — Contract not under’ seal — 
Executed consideration — Contract to 
paj" implied from acceptance of benefit. 
See Local <xOvernment — Uirbai?, 
District Council. ^ 

— Offensive trade — Order of local authority 

declaring trade offensive — Business 
established befc^e order. 

See Local Government. 
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PUBLIC 

Rag flock — Standm^d of cle^tliness — Making 
an article of hedding — Re-stnMng or remaking 
a mattress— Rag Flock Act^ l5ll (1 2 Geo, 5, 

F, 52), 1. , 

By s.^ sub-s. 1, of the Eag Flock Act, 1911, 
it shall not be lawful for any person to use for 
the purpose of making any article of upholstery, 
cushions, or bedding flock manufactured from 
rags or to have in his possession flock manu- 
factured from rags intended to be used for any 
such purpose, unless theifiock conforms to the 
prescribed standard of^ cleanliness. If any 
person uses or has in his possession fl,ock in 
contravention of the Act, he is liable on summary 
Q^nvictiou to a fine : — 

Held^ that the words “ making any article of 
bedding '’do not include the process of taking 
flock out of the covering of a mattress and refill- 
ing the covering with the same and no other 
flock. Gamble -w. JoEDAir - Div. Ct. [19131 3 
K. B. 149 ; 82 L. J. (K. B.) 743 : 11 L. G E. 
989 ; 23 Cox, C. C. 451 : 108 I T. 1022 ; 
[1913] W. N. 164 ; 77 J. P 269 ; 29 
T. 1. E. 539 

— Rates. 

See Rates. 

— Sewers. 

See Local Goveenment — D rainage, 
Streets. 

See Local Government— S treets. 

PUBLIC-HOUSE — Water — Supply — London— 
“ Domestic purposes ” — Trade purposes 
— Catering business. 

“ See Water. 

PUBLICATION — Discovery — Interrogatories — 
Defamation — Publication to unknown 
persons. 

See Discovery. 

— T^vorce — ■ Nullity — Hearing in camera — 

Publication of proceedings after decree 
— Contempt of Court. 

See Divorce. 

— Injunction — Documents — Privilege — Re- 

straint of publication — Documents 
improperly obtained ■ — Secondary evi- 
dence— Copies. 

See INJCNCTION. 

PUECHASE— Reversion duty — “ Purchase ” of 
reversion — Marriage settlement. 

See Revenue — R eversion Duty. 

PUECHASEE— Vendor and. 

See Vendor and Purchaser. 


QUANTUM MERUIT — Ship— Salvage— Towage 
— Abandoned vessel — Derelict — Condi- 
tions substituting salvage for towage, 

c See Shipping— Salvage. 

, o 

QUARTEE SJ5SSI0NS. 

See Justices. 

QUEBEC— Laws of. 

See Canada— Quebec. 


QUIT — Notice to — Agricultoal holdings — 

Market garden — “^ood and sufficient 

cause ’’—Oemand of increased r^t. 

See Landlord and Tenant. 

QUO WARE ANTO— Old age pensions — Com- 
mittee. 

See Local Government — County 
Council. 

RAILWAY. 

Canada. See CANADA — British Colum- ^ 
bia and Quebec. 

CavQdage of Goods^ col. 488. 

Land^^Clauses Acts. See Lands 
Clauses Acts. 

London. See London. 

Mines^ col. 491. 

Negligence. See Canada — Quebec. 

Railway and Cayial Compassion. See 

An PEAL — Railway and Can^ Com- 
mission. 

Rates^ col. 492. 

Receiver and Manager^ col. 492. 

Running Powers^ col. 493. 

Undue Preferencsy col. 494. 

Canada. 

See Canada — British Kolumbia, and 
Quebec. 

Carriage of Goods. 

Condition in consignment note— Goods received 
and held hy railway company “ suhjeot to general 
lien f 01 * any .... moneys due to them from the 
owners of such goods ujpom any account ” — Con- 
struction of condition. 

The pits., who were the vendors of goods, 
authorized their agents to deliver the goods to 
the defts., the Great Western Ry. Co., for 
carriage to the buyers upon the terms of a con- 
signment note which contained the following 
condition : — “ All goods delivered to the company 
will be received and held by them subject to a lien 
for money due to them for the carriage of and 
other charges upon su^ goods and also to a 
general lien for any other moneys due to them 
from the owners of such goods upon any account j 
and in case any such lien is not satisfied wflhin 
a reasonable time from the date upon which the„«., 
company first gave notice to the owners of the 
goods of the exercise of the same, the goods may 
be sold by the company by auction or otherwise 
and the proceeds of sale apj4Jed to the satisfac- 
tion of every such lien and expenses.” 

The pits.’ agents accordingly delivered the 
goods to the defts. The pits, had paid all freight 
and charges in respect of the carriage of the 
goods. While the goods were still in possession 
of the defts. as carriers, the pits, heard of the 
insolv^cy of the biSj-ers and, by their agents, 
gave notice of stoppage in transitu to the defts. 

The buyers were indebte<4 to the defts. in the 
sum of 1170Z., vihich did not include any freight 
or other charges in respect of the goods. The 
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EAILWAY (Cmiage of Goods) — continmd, 
defts. claimed under the condition in the 
consigi^ment note they had a Hen as against the 
pits, in respect of the 1170^. due from the 
buyers : — 

Held^ that, although its words were wide 
enough to extend cotmiderably further, the con- 
dition ought to be read as meaning that the 
carrier should not be bound to deliver the goods 
to the consignee, until the consignee had dis- 
charged any debt due in respect of all goods 
which bad been carried for him by the carrier. 
It was not necessary that it should be read as 
meaning that the carrier should be entitled to 
a lien as against persons who had. nothing to do 
with the debt. The defts. wi^e therefore not 
entitled to hold the goods as against the pits. 
Ukitbd States Steel Peobucts Oo. -w. Gee at 
Westeen Ey. Co. - - Pickford J. [1913] 

3 K. B. 357 ; 82 L. J. (K. B.) 968 ; 109 B. T. 

212 ; [1913] W. K. 223 ; 29 T. L. E. 643 ; 

, 58S.J. 31 

“ OwnePs 7*uJi ” — Sjpecial contract — “ JS'on- 
delitePy ” of consignment — Noil-delivery of part 
of consignment. 

Appeal from Bristol County Court. 

The pit. sued the defts. for damages for the 
non-delivery of several carcases of frozen meat, 
part of a consignment of carcases delivered by 
him to them for carriage to a station on their 
ry. When the consignment was delivered on the 
next day at that station it was found that the 
number of carcases delivered to the pit. was less 
than the number which had been delivered to 
the defts., and the pit. gave the defts. written 
notice of a claim more than three days after the 
arrival, but within fourteen days after the 
despatch of the consignment. 

The pit. had despatched the goods at 
owner’s risk ” and had signed a consignment 
note which provided that the defts. should be 
relieved from “all liability for loss, damage, 
misdelivery, delay, or detention, except upon 
proof that such loss, damage, misdelivery, delay, 
or detention arose from wilful misconduct on the 
part of the company’s servants. But nothing in 
this agreement shall exempt the company from 
any liability they might otherwise incur in the 
following cases of non-delivery, pilferage, or 
misdelivery (1.) Non-delivery of any package 
or consignment . . *1 . f^rovided that the com- 
pany shall not be liabie in the said cases of non- 
delivery, pMerage, or misdelivery, on proof that 
th#same has not been caused by negligence or 
misconduct on the part of the company or their 
servants.” One of the general conditions pro- 
vided that : “ No claim in respect of goods for 
loss or damage during the transit, for which, the 
company may bejliable, will be allowed, unless 
the same be made in writing within three days 
after delivery of the goods in respect of which 
the claim is made, such delivery considered to be 
complete at the termination of the transit .... 
or in case of ‘ non-delivery of any package 
or consignment within fourteen days after 
despatch.” t ^ 

The defts, claimed exemption from liability, 
under the terms of th|^ contract, upon the ground 
that this was not a case of “ non-delivery ” 
within the meaning of the contract. 
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EAILWAY (Carriage of ^cA^^')~contifrmed. 

The county ^court jnc^e gave judgment for 
the pit., and the defts. appealed. 

Held, that ncm-delivery of part of a consign- 
ment was “ non-delivery ” of the ^ cwagnment 
within the meaning of the contracicj^and that 
the defts. were not exempted from lia- 
bility. Appeal dismissed. Wills Gbeat 
Western Ey. Co. - Biv. Ct. [1913] W. K. 

332 ; 30 T. L. E. 89 ; 58 S. J. 140 

H^asonaUe time for delivery — Sti'ike of rail- 
way company's servants — Perishahlc goods — Sale 
hy agent of necessity. ^ 

Perishable goods were consigned by the defts.’ 
ry. for delivery to the pits., no time being specified * 
within which the goods were to be delivered. 
During the transit a general strike of ry. servants, 
including the defts.’ servants, broke out, and the 
defts. were unable to forward the goods to their 
destination. There was no evidence that the 
strike was caused or contributed to by the defts. 
The goods becoming deteriorated, the defts. sold 
them. In an action to recover damages for 
breach of contract to deliver the goods : — -^ 7 *^ 

Held^ that in calculating wbat w^a reason- 
able time for delivery in accordance with the 
principle laid down in Hicli v. Raymond Reid 
[1893] A. C. 22, the strike of the defts.’ servants 
must be taken into consideration as one of the 
circumstances existing at the time of the carriage, 
and that therefore the defts. were not liable for 
the delay. 

SemUe, per Scrutton J. : The doctrine as to 
sale by an agent of necessity applies to a carrier 
by land as well as by sea, provided that the neces- 
sary conditions exist, namely, that there is areal 
necessity for the sale, and that it is practically 
impossible to get the owner’s instructions in time 
as to what shall be done. SiMS & Co. v. Mid- 
land Ey. Co. - Div. Ct. [1913] 1 K. B. 103 ; 

82 L. J. (K. B.) 67 ; 18 Com. Cas. 44 ; 107 
L. T. 700 ; [1912] W. N. 279 ; 

29 T. L. ft. 81 

Steam vessels — Carriage partly hy sea and 
partly hy land — Contract for tlvrough cao'riage 
— Mvception of negligence — * Reasonableness — 
Alternative rate at railway company's risk 
dm'ing land portion of carriage — Damage to 
goods during land carriage — Great Hastern 
Railway {Steamhoats) Act^ 1863 (26 27 Viet. 

0 . ccxajv.'), s. 5 — Railway and Canal Traffic Act, 
1854 (17 18 Viet. c. 31), s. 7. 

The defts. owned steamers trading between 
Antwerp and Harwich, and they also owned a 
line of ry. from Harwich to North Woolwich. 
Their special Act, which empowered them to 
maintain and work the steamers, applied the 
provisions of the Railway and Canal Traffic Act, 
1854, to the steamers and the traffic carried there- 
on. The pits, were in the habit of having goods 
consigned to them from Antwerp to North'* Wool- 
wich via Harwich by the defts.’ steamers and ry., 
and they had signed an agreement requesting 
that all goods for whi(!h there were altern^tivgi. 
rates d^tvered by them or on their account at 
any of the defts.’ stations for carriage by ry. 
might be carried at the reduced rates, and in con- 
sideration thereof the pl^. agreed to relieve the 
defts. frSm all liability for loss, damage, mis- 
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EAIIWAY (Carriage of Goods) — continued^ 
delivery, delay, or de£:^tion, except upon proof 
that such loss, &:c., arose from wilful misconduct 
on the part of the defts.’ servanfs. Goods of the 
pits, w^shipped on the defts.’ steamer at 
Antwerp delivery at North Woolwich 
Station via Harwich at the reduced rate under a 
bill of lading which had “ owner’s risk” upon it, 
and which exempted the defts. from liability for 
(inter alia) all accidents, loss, and damage what^ 
soever from any act, neglect, or default of the 
pilot, master, officers, engineers, or crew in the 
management or navigation of the ship or other- , 
wise. The goods were danfaged during the land 
Journey between Harwich and North Woolwich 
owing to the negligence of the defts.’ servants. 
THfere was a higher rate for goods of the same 
class from Antwerp to North Woolwich under 
which the goods would have been carried, so far 
as the land portion of the journey was concerned, 
at the defts.’ risk as common carriers, but the 
pits, would have had to accept a bill of lading 
for the sea portion of the journey containing the 
same negligence danse as that in the bill of 
Iwtt&g under which the goods were actually 
carried : — 

JSdd^ that as it was one journey from 
Antwerp to N(trth Woolwich, and as during the 
sea portion of that journey there was no alterna- 
tive rate under which the pits, could have had 
th^ goods carried at the defts,* risk as common 
carriers, the condition relieving the defts. from 
liability for negligence was not just and reason- 
able within s. 7 of the Eailway and Canal Traffic 
Act, 1854, and that therefore the defts. were liable 
for the damage to the goods. West ben 
Ele3teic Co., Ld. ^•. Geeat Easteen Ry. Co. 

Div. Ct. [1913] 3 K. B. 15 ; 82 L, J. (K. B.) 

746 ; 18 Com. Cas. 250 ; 109 I. T. 46 ; 

[1913] W. N. 171 ; 29 T. L. R. 666 

lands Clauses Acts. 

^ See Lands Clauses Acts. 

London. 

— General line of building, Erection in front of 
— Exemption — Powers conferred on a 
railway company by a special Act. 

See London. 

Hines. 

Support — Mims lying outside the foiiy yards 
limit — Railways Clauses CoiuolidatimiActil^'ih 
(8^9 VioU 0, 20)r ss, 77—85. 

As between vendor and vendee the mining 
sections (77 to 85) of the Railways Clauses Con- 
solidation Act, 1845, so far as support is concerned, 
dp not apply to mines outside the forty yards or 
other the prescribed limit mentioned in s. 78 ; 
consequently, as between a vendor of land to a 
ry. CO, and the ry. co. Upon a purchase subject to 
those sections, the ry. co. enjoys a natural right 
of support for its ry. from^inerals belonging to 
the vendor lying under other lands outs^e the 
statutory llmit.« 

Great Western Ry, Co, v. Bennett (1867) 
L. R. 2 H. L. 27, discussed. 

Decision of C. A. [l^il] 2 Oh. 97, affirmed. 


(Mines) — continued, ^ 

Howley Paek Coal anip Cannel Co. u, 
London and Noeth Westeen Ry. Co^ 

H. L. (E.) [1913] A. G. 11 ; 82 L. J. (Ck) 
76 ; 107 L. T. 625 ; [1912] W. N. 248 ; 

29 T. L. R. 35 ; 57 8. J. 42 

Negligence. 

See Canada— Q uebec. 

Railway and Canal Commission. 

— Appeal. See Appeal — ^Railway and Canal 

Commission. 

• Rates, 

See Rates — Railway, and Rateable 
Value, and below. Undue Preference. 

Classification — Liquid metal 'polUli — Jurist 
diction of Board of Trade to classify — “ I)a7i~ 
gcrous goods ” — Railway Rates and Charges 
No, 15 (North Eastern Railway, ^c.) Order 
Confirmation Act, 1892 (55 ^ 56 Viet. c. I Hi.'), 
Schedule, s. 19, and Part IV., ^'‘Exceptional Class'^ 
— Railways Clauses Consolidation Act^ 1845 
(8 S' 9 Viet, c, 20), 5. 105. 

Liquid metal polish having a flash point 
of over 73 deg. P. (Abel Close test) in 
securely closed tins in cases, is “ dangerous 
goods ” within the meaning of Part IV. of the 
Schedule to the Railway Rates and Charges 
Orders, and the Board of Trade have no juris- 
diction under s. 24, sub-s. 11, of the Jlailway and 
Canal Traffic Act, 1888, to classify the same, as 
such goods are already classified in the “ Excep- 
tional Class ” in Part IV. as dangerous goods.” 

The statutory Schedule and classification in the 
Rates and Charges Orders Confirmation Acts do 
not in any way fetter or limit the power given 
to a ry. co. by s. 105 of the Railways Clauses Con- 
solidation Act, 1845, to decide what goods are 
“in the judgment of the company” dangerous 
goods ; and if a ry. co. in the bona fide exercise 
of their discretion come to the conclusion that 
goods, which are not included in any part of the 
classification, are in their judgment dangerous 
goods, then such goods are “ dangerous goods ” 
within the meaning of the “ Exceptional Class ” 
in Part IV. of the statutory Schedule to the 
Rates and Charges Orders. Noeth Eastben 
Ry. Co. x. Reckitt &:*S6NsfLD. 

109 L. T»S27; 29 T. I. R. 573 

Receiver and Manager. ® 

Judgment debt — Assignment — Petition by 
assignee of judgment debt — ‘‘^Person who has 
recomred a judgment'' — Railway Companies 
Act, 1867 (30 S' 31 Viet, c, 127), 4— i2. ;S^. C., 
1883, Order XLV, r. I, 

This was a petition presented by F. G. Aman, 
under s. 4 of the Railway Companies Act, 1867 
(30 & 31 Viet. c. 127), for an appointment of two 
joint receivers and managers of the undertaking 
of the respondent ry. co. 

On Dec. 9, 1912,^ judgment had been 
obtaine(f by cerfjain persons in the K. B. D. 
against the ry. co. for 15,2662. 15.^. 6^2. in respect 
of arrears of interest on a^'sum of 5 per cent, 
perpetual debentuJ^ stock of the co. 
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EAILWAY (Eeceiver and Manager) — continued. 

On May 2^ lfl3, this judgment debt was 
assigned by the holders therfjof to F. Gr. Aman, 
he being the purchaser of the 5 per cent, deben- 
ture stock of the CO. The only point on the 
petition was whether the petitioner, as such 
assignee of the judgment debt, was a “person 
who has recovered a judgment” within the 
meaning of s. 4 of the Eailway Companies Act, 
1867, and could present the petition alone, or 
whether the assignors of the debt should also be 
joined as petitioners. 

Eve J. said that he did not think he ought to 
put the petitioner to the expense of joining the 
assignors of the judgment debt, as joint peti-j 
.tioners with him. The case*opf Goodman v. | 
ItohinBon (1886) 18 Q. B. B. 332, was sufficient ' 
authority for making the order asked. It was 
true that the case had been criticized by Fletcher 
Moulton L.J. in the later case of Forster v. 
Baker [1910] 2 K. B. 636, but Goodman v. 
^BohUison had not been overruled, and in his 
Lordship’srview it was eminently in accordance 
with #ood sense. He therefore made the order 
asked for by the petition. In re Feeshwater, 
Yarmouth, and Hewfoet E-y. Go., Lb. 

Eve J. [1913] W. 184 ; 29 T. I. B. 568 ; 

57 S. J. 593 

Eunning Powers. 

Amalgamation — Rights of amalgamating 
Gomimmy— Railways Clauses Act^ 1863 (26 27 

Viet. c. 92), s. 38. 

Appeal from a decision of the C. A., [1912] 

1 Ch, 206, reversing a decision of Heville J. 
[1911] 2 Ch. 17S. 

Under a special Act of 1865 the Alanchester, 
Sheffield and Lincolnshire By. Co., which has 
since become the Great Central By. Co., acquired 
running powers over the Midland By.’s Mansfield 
and Worksop branch line between Mansfield on 
the south and Shireoaks on the north, where the 
two lines were connected by a junction. Under 
a special Act of 1897 the Lancashire, Derbyshire 
and East Coast By. Co. constructed a short line 
and effected a junction with the Midland By. at 
Bhirebrook, and by an agreement of 1898, made 
under the authority of this Act, acquired running 
powers over a small portion of the Midland By. 
between Shirebrook Junction and Bhirebrook 
Colliery. By a special Act of 1906, which 
incorporated Part %f. the Bail ways Clauses 
Act, 1863, the undeji^aking of the Derbyshire 
Co. was transferred to the Great Central Co. and 
the* Derbyshire Co. was dissolved, and the Act 
confirmed an agreement of 1 906, which continued 
the agreement of 1898. The Great Central By. 
Co. brought an action against the Midland By. 
Co. claiming by virtue of their general run^j-ing 
powers to use Shij^brook Junction as a means of 
access to and from the Mansfield line for all 
descriptions of traffic and not merely for traffic 
to and from the Shirebrook Colliery. 

Heville J. held that the pits, were entitled to 
use the two lines in conjunction as one con- 
tinuous line, but subject as to the Shirebrook 
Colliery traffic to the agreiSment of 1906. ^ 

The C. A. reversed this decision. 

The H. L. dismissed the appeal, holding that 
by s. 38 of the Bailways Glauses Act, 1867, the 
undertaking, powers, and righfs of the Derby- 


EAIIiWAY (Eunning T 8)— continued. 
shire Co. becafne veste<^ in the Great Central • 
Co., to be used by them in the same manner and 
to the same extlnt as the same were us^ by the 
Derbyshire Go. at the time of the am^^amatfen, 
and, consequently, that the Great'^entral Co. 
had no greater powers as regards the user of 
Shirebrook Junction than the Derbyshire Co. 
had. 

Midland Ry. Co. v. Great Western Ry. Co., 

L. B. 8 Ch. 841, distinguished. GREAT Central 
! By. Co. V. MiDLANBfBy. Co. - H. L. (E.) 

[1913] y. B. 294 ; SO T. L. E. 83 ; 

58 S. J. 65 

Endue Preference. ® 

Carriage of goods partly hy land andparthj^)y 
sea — Competition with carmei's hy sea — Through 
rates — Rebate not in rate book — Undue preference 
— Statement of sea 2 >ro 2 wrtion of through rate — 
Regulation of Railways Act, 1873 (36 37 Viet, 

c. 48), s. 14 — Railway and Canal Traffic Act, 
1888 (51 52 Viet. c. 25), 5. 33, sub-s. 5. 

The defts., a ry. co., were owners of steam 
vessels in which they carried goods — cattle, s tout , 
and wool — ^from Dublin to Holyhea^and tliehce 
conveyed the goods by their ry. to vffious inland 
towns in England, the rates from Dublin to these 
towns being through rates fixed by agreement 
by the Dublin Conference. The applicants were 
carriers by sea from Dublin to Manchester by 
the Manchester Ship Canal, and conveyed go^s 
from Dublin to Manchester by sea and thence by . 
the defts.’ ry. to the same inland towns in Eng- 
land. They carried at lower rates than the defts.’ 
existing through rates, and thus secured some of 
the defts.’ customers. ^ 

The defts., becoming aware of this, reduced 
their rates to the same amount as the applicants’ 
rates hy granting to their customers rebates 
which were not entered in the rate books. The 
result of this was that the charge per mile 
was higher for the applicants’ traffic from Man- 
chester to the inland towns than for the 
traffic from Holyhead to the same towns. The 
defts. had entered in their rate book kept at 
Dublin this note : “ The sea proportion of rates in 
this book between Dublin and English stations is 
represented by a mileage share as for seventy 
miles of the throughout distance,” but there was 
no corresponding entry in the book kept at the 
port of Holyhead. 

The applicants having made three complaints 
I against the defts. : — 

Meld, (1.) that as the defts.’ rates shewn in the 
rate book were not, by reason of the rebates, the 
effective rates actually charged, the “ rate for the 
time being charged ” was not sheAvn by the rate 
book, and the omission to shew such effective 
rates was a breach of s. 14 of the Begulation of 
Railways Act, 1873 ; (2.) that the fact that the 
defts. had reduced their through rates to the letfel 
of the applicants’ rates, and that in consequence 
the land portion of the defts.’ through rate from 
Holyhead lo the inland towns was less per ton 
per mile than the locsl rate per ton per Tnil^ 
charged^r the applicants’ traffic from Manchester 
to the same towns was not an unSue preference 
by the defts, of themselves, but was legitimate 
competition ; and (3.) th^^t the provision in s, 33, 
sub-s. 5, 9f the Railway and Canal Traffic Act, 
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BAILWAYS CLAUSES CONSOLIBATION ACT, 
1845, s. 145. ^ 

See. LiivMTATroNs, Statutes^ of— 

Special Periods of Limitation. 


EAILWAY (Undue Reference) — continueA. 

> 1888, which requires ^y. co. thlt carries partly 
by land and partly by sea to have in their books 
at a poet used by vessels whifti carry the sea 
traffic tW^jgopoition of the through rate v\hich 
is approp^ted to the conveyance by sea, was 
sufficiently complied with by the statement in 
the rate book kept at Dublin as to the sea propor- 
tion of the traffic, and that it was not necessary 
that the book kept at the port of Holyhead 
should also contain this information. In such 
cases it is sufficient, if the*requisite information 
be contained in the rate b^k kept at the outward 
port. Dublin and Manchester Steamship 
•Co, v. London and North Western Ky. 
C^. - - . Ey. & Can. Com. 108 L, T. 122 ; 

28 T; L. E, 411 

£!qual charges — Newspapers carried hy 
passenger trains — Applicat ion of s. 90 of the Rail- 
ways Clauses Aot.^ 1845 (8 4 * ^ Viet. e. 20) — 
Company hound hy prrofession. 

In an action brought under s. 90 of the Railways 
Clauses Act, 1845, complaining of inequality of 
gjjli^ge in respect of newspapers carried by defts. 
by passeii^r trains from Dublin as compared 
with news^pers carried from Belfast, the rate 
was a flat rate, irrespective of distance, for 
carriage over the entire of the defts.’ ry., and the 
train times and average length that the respec- 
tive papers were carried were different. 

• RCeld^ that (1.) though there was no statutory 
charge prescribed, and though the defts. were 
not bound to carry papers by passenger trains, 
still, as they professed to do so, s. 90 applied to 
preferential treatment in respect of such papers. 
Stoop's Case [1904] 1 K. B. 689, discussed and 
distinguished. 

(2.) Any cause of action under s. 90 was con- 
fined to the portion of the line between Dublin 
and Belfast. 

(3.) The circumstances of the traffic from 
Dublin and from Belfast were not the same, and 
the ^tion therefore failed. 

Semhle, a fl.at rate irrespective of distance is 
not within the section. 

Queere., whether the mere circumstance that 
the points of departure were different, necessarily 
and as a matter of law, would take the case out 
of the section. The JDenaby Case (1885) 11 App. 
Cas. 97, considered. Independent News- 
papers, Ld. V . Great Northern Ry. Co. 
(Ireland) - - Gibson J. [1913] 2 I. E. 255 

Measure of damages in case of undue pre- 
ference. 

Where applicants have proved a case of undue 
preference, the damages they are entitled to 
recover from the ry. co. are such damages as 
they have actually sustained. Prima facie these 
are the excess charges which the applicants have 
a^ually paid, but the ry. co. may shew that 
these do not represent the actual damage arising 
directly from the wrong done. Chance & 
Hunt, Ld. Great Western Ry. - Ey. & 
Can. Com. 29 T. L. E. 483 
~ Railway and Canal Commission — ^ference 

— Arbitration — Telephone — Appeal. 

See Appeal. 

EAILWAY AHD CANAL TEAEFIC ACT, 1888, 

See Appeal. * 


BATES. 

FiTiancial statement. Receipts and payments 
of overseers in respect of general district and 
other rates, L. Q. B. Order, 2$rd Oct. 1913 

11 L. G. E. Order, &c., 141 

Appeal, col. 496. 

Deductions. See below. Owner, Rating 
of. 

Exemption, col. 497. 

Occupaifen, col. 498. 

Owner, Rating of, col. 409. 

Railway, col. 500. 

Rateable Value, col, 501. 

Tramway. See Rateable Value. 

Valuation. See above, Ratemble Value. 

Valuation (^Metropolis') Act, 186®. See 
above, Rateable Value. 

Water Rate, See WATER, 

Appeal. 

County Q'ate — Appeal by overseers — Reduction 
of total rateable value in parish on objection to 
valuation list — Cause of complaint — Repayment 
to ratepayers of sums overpaid in respect of 
coxLiity rate — County Rates Act, 1§52 (16' 16 

Viet. e. 81), ss. 22, 23. 

In March, 1910, a county rate was made for 
the ensuing twelve months. After instalments 
had been paid by the overseers of the parish of 
B., the assessment committee of the union con- 
taining B., and the overseers of B., received 
notices of objection from a ry. co. which was a 
ratepayer in that parish. 

The overseers gave notice of an appeal 
against the current county rate to the then 
next quarter sessions. 

Before the objections were finally decided 
by the assessment committee, the overseers 
paid to the guardians another instalment of 
the county rate. The assessment committee 
reduced the assessment of the ry. co. by about 
50001., and owing t» €ha1f and other altera- 
tions the total rateable# value of the parish 
was reduced by about 3500^. 

The overseers refunded to the ry. co.*1;he 
sums of 1217, and 1077., being the amount , 
overpaid by it in respect of the county rate 
before the date of the notice of appeal against 
such rate, and after the same respectively. 

On the hearing of the apj>eal the overseers 
claimed to have both sums repaid to them by 
the county council. 

The Court of quarter sessions made an order 
that both sums should be so repaid : — 

Meld, that by virtue of s. 23 of the County 
Rates Act, 1852, there was no power to make 
the ordier for the re;^%ment of the 1217. ; and 
that the quarter sessions were wrong in order- 
ing repayment of the sum^of 1071., because the 
overseers’ cause ^f complaint arose either when 
the county rate was made, or when the total 
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BATES (Appeal) — continued. 
rateable value it parish was reduced, and 
that therefore they had not* appealed to the 
next practicable Court of quarter sessions after 
their cause of complaint had arisen. Gla- 
, MOEGAN 0. C. n . Baeey Oveeseees - Div. Ct. 

108 L. T, 118 

Poor rate — A ppeal to quarter sessions — 
Valuation list — A\)Hae of ohjection to, after 
approml by assessment committee — Unfairness in 
raluafion of hereditament in respect of which 
person other than objector is rated — Right oj 
objector to give notice, of objection to other person 
at any time — Union Assessmovt Committee Act, 
1862 (25 26 Viet, c, 103), s. 1%—^ Union Assess- 

ment Committee Amendment Aa'f'1864 (27 28 

Viet e. 39), s. 1. 

Although a ratepayer who desires to object 
to a valuation list, before it is approved by the 
assessment committee, must under s. 18 of the 
Union Assessment Committee Act, 1862, give 
4he notices of objection prescribed by the 
section before the expiration of twenty-eight 
days ftOter notice by the overseers of the 
deposit of the list, he can, if after the approval 
of the valuation list he desires to appeal to 
quarter sessions against a rate made in con- 
formity with the list upon the ground of un- 
fairness or incorrectness in the valuation of a 
hereditament in respect of which another per- 
son is liable to be rated, give under s. 1 of 
the Union Assessment Committee Amendment 
Act, 1864, nptices of objection against the 
valuation list* to the assessment committee, the 
overseers, and the other person at any time 
after the approval of the list : — 

Quaere whether it is necessary as a con- 
dition precedent to an appeal by a ratepayer 
to quarter sessions against a rate made in con- 
formity with a valuation list approved by the 
committee that he should give notice of ob- 
jection against the valuation list to any per- 
sons other than the assessment committee. 
Rex V. Recoedee op Beistol. Ux parte 
Beistol Wateewoeks Co. 

Div. Ct. [1913] 3 K. B. 104 ; 82 I. J. (K. B.) 

85l ; 11 L. G. B. 1023 ; 109 E. T. 237 ; 

[1913] W. R. 162 ; 77 J. P. 360 

Deductions. 

See below, O'^ner, Eating of. 

# Exemption. 

See London — Bates. 

Public worship — Building erected and 
used for — Police rate — Belfast Improve^inent Act, 
1845 (8 4 ’ 9 Viet. e. cxlin.}, ss. 348, 35l — 
County Antrim aiffL Belfast Borough Act, 1865 
(28 4’ 29 Viet. c. clxxxiii,'), ss. 51, 5*3. 

In order that property should be exempted 
from the police rate leviable under the Belfast 
Improvement Act, 1845, as being a “building 
erected and used for public worship,” it is not 
necessary that the erecrio|ipand user should be 
exclusively for such purpose ; it is sufficient 
that this should be the main and principal 
purpose. • 

The exemption does not apply to the general 


i 

BATES (Exemption) — cont^ued. 
purposes rate le^able «nd^ the County Antrim 
and Belfast Borough Act, €865. 

By the Belfast Improvement ^t, 18,45, the 
Corporation of Belfast are empmvc^<lt^nake ^ 
rate, known as the police rate, upon ^fmeredita- 
ments within the limits of th^ Act ; alid by the 
County Antrim and Belfast Borough Act, 1865, 
they are empowered to make a general purposes 
rate on the occupiers of all rateable property 
within the borough. Sect. 351 of the Act of 
1845 provides that uo^ person is to be rated in 
respect of any church, chapel, meeting-house, or 
other buihling erected! and used for public 
worship. Sect. 53 of the Act of 1865 enacts 
that the provisions of the Act of 1845, relating to 
the making, collecting, or recovering of rat^, 
and to appeal against the same, shall extend to 
the general purposes rate. 

The corporation having assessed the police 
rate and general purposes rate upon premises in 
the city of Belfast known as the Grosvenor Hall, 
the owners and occupiers of the hall appealed to 
the Recorder of Belfast. It appeared that the 
hall was built with the primary object 
providing a large audience-chamber religious 
services, and that such services continued the 
main object ; and the recorder found that the 
premises constituted in all essential respects a 
Methodist church, unless some of the facts 
hereafter mentioned deprived them of th^ 
character. They were licensed for the celebra- 
tion of marriages ; and marriages were cele- 
brated therein, and baptism and communion 
administered. There was a regular church 
membership of 700 to 800 persons, and two 
stated clergymen. Public religious services vwsre 
held twice or three times every Sunday. In 
addition to religious services, concerts and 
cinematograph exhibitions were held on the 
premises about twenty-five nights in each year, 
and literary and scientific lectures about thirty 
nights, a small charge for admission being made 
to defray expenses. The premises were licensed 
under s. 51 of the Public Health Amendment 
Act, 1 890. The recorder held that the premises 
were exempt from both police rate and general 
purposes rate : — 

Held, that there was evidence on which the 
recorder could find, and that he rightly found, 
that the premises were erected and used for 
public worship, and were therefore exempt from 
the police rate. 

But held, following and applying Cunningham 
V. Belfast Corporation and M^Camland y. 
Belfast Corporation [1913] 2 I. R. 450, that 
the exemption in s. 351 of the Act of 1845 did 
not apply to the general purposes rate imposed 
by the Act of I860, and that the premises were 
liable to this rate. Rex (Belfast Coepoea- 
tion) V . Recoedee op Belfast „ 

Div. Ct. (Ir.) [1913] 2 I. B. 439 

Occupation. 

Owner in possession land used as a gather- 
ing giwu'i^ for waterworhs. ^ 

A municipal corporation oWhed certain 
reservoirs and waterworks and received into 
their reservoirs the water which flowed from 
an adjoining gathering ftound. In order to 
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KATES (Occupation 

prevent pollution o^the watdb flowing from 
it to their works the horporation purchased 
the gaiiering ground, which dDnsisted of agri- 
cfiltural^^id and moorland. They thereupon 
demolish^^ certain farmhouses on the land, 
abolished "^certain i'ights of pasturage and turf 
cutting thereon, and limited the user of the 
land to purposes of sporting and afforestation. 
They planted a portion of the land with trees, 
converted another portion into nurseries, and 
let the sporting rights ^ver the land to a 
lessee for a term of years, but they did not 
exercise any other right? of occupation over 
» the land : — 

Ileld^ that the corporation were in rateable 
o^Tcupation of the whole of the land as a 
gathering ground. 

Dictum of Lord Mansfield in Hex v. Si. 
Zuke's Hospital (1760) 2 Buit. 1053, at 

р. 1064, considered. 

Order of the C. A. [1912] 1 K. B. 270, 
affirmed. Livekpool Corporation t*. Chorley 
U iiiON Assessment Committee and Withnell 
’^ERSEERS - H. L. (E.) [1913] A. C. 197 ; 

82 MT. (K. B.) 555 ; 11 L. Gc. K. 182 ; 108 
L. T. 82 ; 77 J. P. 185 ; [1913] W. K. 

24 ; 29 T. L. K. 246 ; 57 S. J. 263 

Owner, Eating of. 

Improvement rate m the nature of a general 
district rate — Owners of properties, under the 
net annual ralue of IGL, rated — Abatement or 
compensation claimed by owners — Towns Improve- 
ment Clauses Act, 1847 (10 4* H Viet, c, 34), 
s. i81 — lioss Improvement Act, 1865 (28 Viet. 

с. eviii.), ss. 22, 65) — JPublio Health Act, 1875 
(38 # 39 Viet. c. 55), 5^. 207, 211, 227, 340, 341. 

Prior to the passing of the Public Health 
Act, 1875, the E. Improvement Commrs. had 
under s. 65 of their special Act of 1865, 
whi^h Act incorporated s. 181 of the Towns 
Improvement Clauses Act, 1847, as to the 
rating of owners instead of the occupiers of 
property of lOL per annum and under, levied 
a rate called “The E. Improvement Eate.”' 

After 1876 the E. Improvement Commrs. 
became the urban district council and con- 
tinued to levy the rate as a local improvement 
rate in the nature of a general district rat^ 
under their special Act of 1865, and the Public 
Health. Act, 1876, ss. 207 and 227. 

Sect. 211 of the Public Health Act, 1875, 
allows properties of a rateable value not ex- 
ceeding 101., where the owner is rated instead 
of the occupier, to be assessed on a reduced 
estimate. In 1912 certain owners of proper- 
ties in E. of 10/. per annum and under refused 
to pay the rate in full and demanded the 
reductions or compensation allowances given 
to owners of such properties by s. 211 of the 
Public Health Act, 1876 

Held, that the rate was an improvement 
^.rato in the nature of ^ general district rate 
governed by the E. Improvement A^t, 1865, 
and the inSbrporated Towns Improvement 
Act, 1847, s. 181. That the lOA property 
owners were liable to^ay it in full, and .were 
not entitled to reductions or allowances under 


KATES (Owner, Eating of)— -contmued. 

s* 211 of the Public Health ACt, 1875. Eoss 

XJ. D. C. V. Damels and Others 

Biv. Ct., 11 L. Gr, E. 1225 ; 77 J. P. 456 

Poar rate — ParVmmentarij borough — House 
wholly let out in apartments or lodgings — Repre- 
sentation of the People Act, 1867 (30 4 91 Viet. 
0 . 102), s. 7 — Poor Rate Assessment and Collec- 
tion Act, 1869 (32 4 93 Viet. c. 41), ss. 3, 4. 

The council of a metropolitan borough, which 
was not a parliamentary borough wheo the 
Eepresentation of the People Act, 1867, was 
passed, and which did not become a parlia- 
mentary borough until the year 1885, rated the 
owners of twodweliing-houses which were wholly 
let out in aparflfcents or lodgings not separately 
rated, allowing to the owners commission or 
abatements provided for by the Poor Eate 
Assessment and Collection Act, 1869. The 
auditor surcharged the abatements on the rate 
collector, but upon application for a certiorari 
to bring up and quash the surcharges it was helck 
by a Div. Ct. that the borough f?bimcil was 
entitled to make the abatements. 

The auditor appealed : — 

Held, that the words “all boroughs” in s. 7 
of the Act of 1867 applied to all parishes which 
had from time to time, since the passing of the 
Act, become parliamentary boroughs, and were 
not limited to boroughs in existence in or prior 
to the year 1867, and they therefore included 
the parliamentary borough in question. The 
owners having properly been rated under that 
section, the provisions of the Poor Eate Assess- 
ment and Collection Act, 1869, did not apply, 
and the auditor was right in deciding that the 
abatements were wrongly allowed. 

West Ham Churchwardens v. Fourth City 
Mutual Building Society [1892] 1 Q. B. 654 ; 61 
L. J. M. C. 128, distinguished ; White and Hales 
V. Islington Borough Council [1909] 1 K. B. 133, 
considered and explained. 

Decision of Div. Ct., 11 L. G. E. 235, reversed. 
Eex r. Carson Egberts. Bx parte Battersea 
B. C. - - C. A. 11 h. G. E. 913 ; 109 

L. T.466 ; [1913] W. N. 207 ; 77 J. P. 

403 ; 57 S. J. 644 

Eailway. 

General district rate — Assessment — Tramtcay 
— ^^land used onhjr. ^ r railway'''' — Public 
Health Act, 1875 (38 4 Viet. c. 55), s. 211, 
sub-s. 1 (b). 

A CO. were the occupiers of, and worked as 
one connected system, a tramway and a light ry., 
which were constructed in and along certain* 
public streets and roads in the district of an 
urban council. The tramway was constructed 
under various local Tramway Acts and Orders and 
the light ry. under Orders mmle under the Light 
Kailways Act, 1896. The tramway and the light 
ry. had a junction with each other and were 
worked by electricity on the overhead system. 
They were identical as to mode of construction 
and materials used, and the rails of each were 
laid l^vel with the sn^ace of the highway ; the 
same carriages were used upon them and ran 
through the one on to the other, and the electrical 
energy used for working l^oth the tramway and 
the light ry. w^ generated at the same power 
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^ATES (Kailway) — ooniimed, 

station and thenie tonsmitted over a common 

system of cabled and mains to siib-stations ; — 

JSel^ that the tramway was not a ry. within 
the meaning of s. 211, sub-s. 1 (b), of the Public 
^ Health Act, 1875, and that the co. were therefore 
not entitled in respect of their tramway to be 
assessed to the general district rate at one fourth 
only of its net annual value. 

Swansea Imjprovements and Tramway Co. v. 
Sicamea Urban Sanitaty Authoi'ity [1892] 
1 Q, B. 857, followed. 

Decision of the C. A. [1912] 2 K. B. 216, 
reversed. Tottenham U. D. G. v. Metho- 
FOLITAJN ELBCTErC TEAM WAYS, Ld. H. L. (E.) 

[1913] A. C. 702 ; 11 JL: 0. K. 1071 ; 

[1913] W. H. 255 ; 77 J. P. 413 ; 

29 T. I. E. 720 ; 57 S. J. 739 

See below, Kateahle Value. 

Ld7id nsed as a railway — Local Go'oernment 
— It at big — Lii'erjpool Corporation Act^ 1893 (56 
^jP 57 flxicxL)^ s. 36. 

By ^le Liverpool Corporation Act, 1893, 
which authorized the corporation to make 
annually a general rate, to be levied on the net 
annual value of all property for the time being 
assessed to the relief of the poor, it was provided 
‘ that “ no person occupying land used only .... 
as a railway made under the powers of any Act 
of Parliament for public conveyance” should be 
rated in respect of the same to the general rate 
in any greater proportion than one fourth part 
of the net annual value thereof. 

The appellants were the owners of two goods 
stations in Liverpool, both of which were situated 
at a level of about 26 feet lower than their main 
lines of ry. ; they were connected with the main 
line by an inclined line of rails down which 
wagons ran, and also by wagon hoists, up which 
wagons were always taken to the higher level : — 

ATeZi by Vaughan Williams and Kennedy L.JJ., 
that the sidings and turntables and the land 
thereunder, and the hoist houses and land there- 
under, hoists, capstans and their machinery, 
were rateable as land used only as a ry. under 
this provision, but that the following items were 
not so rateable : — the roof over lines directly 
productive, the roof over loading platforms and 
mounds, the roof over loading ways or roads, the 
loading ways or road^ ai^i the land thereunder, 
the loading platforms or mounds and the land 
thereunder, cattle loadftg platforms or mounds 
and land thereunder, and approach roads to 
loading ways or roads and the land thereunder. 

• * JPer Joyce J. : All the items, except the 
approach roads, were rateable as land used only 
as a ry. Lancashiee and Yoekshiee By. 
Co. V. LIVEEPOOL .COEPORATION' - - C.^A. 

[1913] 3 K. B.«47 ; 82 L. J. (K. B.) 1096 ; 

11 L. a. E. 932 ; 108 L. T. 872 ; 77 J. P, 305 ; 

57 S. J. 557 

Eateahle Value. 

Deductions. 

Canal — Suhjaee^it coal ^imes---jEkcpeiiises of 
prevention of subsidence — Parochial prinAple — 
Distribution of expenses — Parochial Assessments 
Act, 1836 (6 4' 7 Wiim, o. 96), .y. 1. 

A canal passed through eighth-nine parishes 


KATES (Eateahle Value) — coMinued, 
and fourteen ui#ons, aniy in many of the 
parishes over subjacent coll mines. 6809 yards 
of the canal wereisitnated in the township of 
I., where there were very consideral^ coaU 
workings, which, from time to tinas^^aused 
subsidences in the canal, towing paths, ^bridges, 
locks and culverts. 

In making the poor rate and valuation list 
on which it was based for the parish of I., the 
overseers and assessment committee estimated 
the gross rental and rateable value by assessing 
the portion of the canal and towing path in 
the township as a sepi^ate hereditament and 
allowing certain deductions for the expense of 
maintenance, but they refused to recognize as 
a deduction permitted by s. 1 of the Parochiar^ 
Assessments Act, 1836, the expenditure actually 
incurred by the co. in the maintenance and 
dredging of the canal, the maintenance of locks 
and bridges in the township, and repairs and 
prevention of damage caused by subsidences. 

Held, that the above expenses claimed by 
the canal co. as deductions in the township 
of I. must be distributed over their whol^t^ 
system, and could not be as a whole ^bitod to 
I. where the expenditure had taken place. 
Leeds and Liveepool Canal Co. v. Wigan 
Union - - - Div. Ct. 11 L. 0. E. 634 

Flats — London — Poor rate — Valuation — 
Houses and buildings let out in separate^ 
tenements — Rateable nalue — Deductions from 
gross value — Valuatio7i (^Metropolis') Act, 1869 
(824- 33 Viet. c. 67), Sched. III. 

By s. 52 of the Valuation (Metropolis) Act, 
1869, it is enacted that in calculating the rateable 
value of hereditaments for the purposes of trie 
Act, the percentage or rate of deductions to be 
made from the gross value shall not exceed the 
amounts in the Third Schedule to the Act. 

The Third Schedule, which shews the several 
classes into which the hereditaments inserted in ' 
a valuation list are to be divided and the 
maximum rate of deductions to be made® in 
respect thereof, contains in a footnote a provision 
that the maximum rate of deductions prescribed 
in the schedule shall not apply to houses or 
buildings let out in separate tenements. 

A certain co. were the owners of buildings 
consisting of two blocks divided into fiats. Each 
flat was self-contained and had its own front 
door opening on to a common staircase. The 
staircases were lighted and cleaned and lifts for 
the use of tenants were worked by servants 
employed by the co. Each flat was in the 
separate occupation of a tenant holding under a 
lease or agreement and having a separate rateable 
occupation of his flat. Each tenant was entered 
in the valuation list as the rateable occupier and 
was rated in respect of his occupation. The co. 
were not entered in the valuation list as occupier^g^ 
and were not rated as occupiers, either of the 
blocks or of the flats. The blocks were not nor was 
either of them separately valued in the valuation 
list. The fiats were ent^ed in the valuation list 
and valugtjj as separate rateable hereditaments. 

In calculating the rateable valuer of the fiats 
the assessment committee made deductions from 
the gross value as directed by the Third 
Schedule ^o the Act. T^ie co. contended that 
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RATES (Rateable '^lue) — contimied, 
the blocks were holies or buddings let out in 
separate tenements within the meaning of the 
footnote to the schedule, and ^at the deductions 
^pcciiSj^n the schedule did not apply : — 

the case was governed by Westei'n v. 
Kemin^gtlm Assessment Committee [1908 J 1 K. B. 
811, that the blocks were houses or buildings let 
out in separate tenements within the meaning of 
the footnote to the schedule, and that the 
contention of the co. %vas correct. Consoli- 
dated London Peopeeties, Ld. v. St. 
Maeylebone Assessmb^tt Committee. C. A. 

[1913] 3 K. B. 230 ; 82 L. J. (K. B.) 972 ; 

[1913] W. N. 169 ; 77 J. P. 357 

^ Railway, 

Branch line connected with lines of other 
companies — Tramfer of traffic from hranch 
in consequence of agreement for 7*esfricting 
competition hetween companies — Posslhle hypo- 
thetical tenants. 

An agreement had been entered into between 
the M. Ry. Co. and the L. and K. W. Ry. Co. 

stopping wasteful competition between 
the two in relation (inter alia) to a certain 
line of ry. owned by the L. and K. W. Co., over 
which the M. Co. and others had running powers. 
On an appeal by the L. and N. W. Co. to quarter 
sessions against a poor rate on the ground that 
the line in question was over-assessed, there was 
Evidence that the effect of the agreement had been 
to transfer traffic, formerly carried over the line by 
the L. and N. W. Co., to the M. Co. The quarter 
sessions found that the line had a competitive 
value, and that a hypothetical tenant might 
reasonably be expected to give a sufficient rent 
for the line to support the assessment, and dis- 
missed the appeal subject to a case : — 

Held, confirming the decision of the quarter 
sessions, that the existence of the agreement did 
. not eliminate from consideration the competitive 
value of the line, nor preclude either the L. and 
H. or the M. Co. from being regarded as a 
possible hypothetical tenant of such line, but on 
the contrary supported the view that the line 
had such a value. London and Noeth Western 
Ry. V. Thrapston Union - - - Div. ct 

10 L. G. E. 1067 ; 107 L. T. 788 ; 77 J. P. 25 ; 

29 T. L. R. 21 

Linh line — Rating — Right to tafie into con - ! 
sideration extraneous circumstances — Position^ 
connections,, and accommodation. 

The appellants, a Joint committee of six ry. 
cos,, were lessees in perpetuity of a link line 
Joining up their respective systems at a rent 
equal to 56 per cent, of the gross profits of 
the line with a minimum of 30,000L per 
annum. In the quinquennial valuation list for 
1905 the rateable value of a portion of the 
J^e had been 'fixed at 3326^. In every year 
since^ 1884 the tenancy and working of the 
line had resulted in a loss to each of the lessee 
cos. Between 1904 and 1909 the gross receipts 
shewed a fall of 28 pe? cent, and a reduction 
'"in working expenses of 8 per cent, or^y. Since 
1907 the expenses, exclusive of rent, had ex- 
ceeded the receipts. 

Upon an appeal to quarter sessions against 
the assessment in the quinquennial,«,valuation 


RATES (Rateable 'Sfelyx.Q)— continued. 
made in 1910, evidence wa# given that the 
line was being ^yorked at€, loss and that none 
of the cos. concerned would give aS?iy rent 
for the line whatever, if it were vacant and 
to let. The Court of quarter sessions took the 
figures of 1905 as the basis of their calcula- ' 
tion for 1910 and, after taking into account 
the position, connections, and accommodation 
of the line and the possible competition for 
a tenancy thereof, fixed the rateable value in 
the parish in question at 19951. The Div. Ct. ^ 
affirmed this decision. 

I The Joint committee appealed to the C. A. 
on the grounds (1.) that it was decided in 
Creat CentrUlRy. v. Banbury Union [1909] 

A. C. 78, tnat the parochial principle wm 
alone applicable to rating a link line of ry., 
and that the line ought to be assessed at a 
nominal value only; and (2.) that the Court 
of quarter sessions was not entitled to take 
into consideration the extraneous circum- 
stances, such as the position, connections, arrd 
accommodation of the line : — 

Held, affirming the decision of tiae Div. 
Ct., that there was nothing in Great Central 
Ry. V. Banbury Union to affect the decision in 
the present case, and that the Court of quarter 
sessions had not gone wrong in taking the « 
extraneous circumstances into consideration. 

Great Central By. v. Banbury Union 
[1909] A. C. 78, considered and explained. 
East London Ry. Joint Committee v. Green- 
wich Union Assessment Committee ; Same 
V. Bermondsey Assessment Committee ; 
Same n. Stepney Assessment Committee 
C. A. [1913] 1 K. B. 612 ; 82 L. J. (K B.) 

297 ; 11 I. G R 265 ; 107 L. T. 805 ; 

[1913] 'W. N. 2 ; 77 J. P. 153 ; 29 
T. L. R. 171 

Seioage Farm. 

Sewage farm — Mridence of possible alterna- 
tive and cheaper scheme of sewage disposal. 

On an appeal to quarter sessions by the 
occupier of a sewage farm against a poor rate 
on the ground that the farm was over-assessed, 
the appellant contended that the possibility 
of substituting another and cheaper system of 
sewage disposal, as compared to the existing 
system, should be taken into consideration, 
and that the cost ai^ Capital value of the 
existing land and works was no evidence of 
their rateable value, 'xle produced evidence 
that the bacterial system was now in greater 
favour than the broad irrigation system in 
use at the farm, and would afford a great- - 
saving by needing a much smaller area of land, 
and by being carried out by gravitation instead 
of'^by pumping. But he admitted that the 
sewerage board had never f'srmuiated the sug- 
gested alternative scheme and that the figures 
produced were founded upon approximate esti- 
mates only. The quarter sessions were of 
opinion that the evidence as to the alternative 
scheme was too uncertain fox them to act on 
and dismissed the ^peal : — 

Efeld, that although evidence as to the non- 
existent alternative scheme was not inadmis- 
sible, the quarter sessiotis, having heard and 
considered thakrevidence, were not bound by it, 
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but could pro|?5ly%come to the conclusion 
that it gfTas too uncertain fcft them to act 
upon it as shewing the true annual value of the 
hereditament. Hall u. Seisdon UmoN 
• Div. Ct. 11 L. G. B. 48 ; 77 J. P. 17 

Tramicay. 

London — deduction of mine of tramways 
tkrovgh competition of motor omnibuses — Pro- 
msional list — Jfandamus to assessment committee 
to appoint milter — Valuation (Metropolis) Act^ 
1869 (32 .5* 33 Viet, c, 67), 47. 

Kule nisi for mandamus, at the instance of 
the London County Council, directed to the 
Islington Assessment Committeeriinder s. 47 of 
the Valuation (Metropolis) Act, 1869, to appoint 
a valuer to make a provisional valuation list 
shewing the reduction in the rateable value of 
the London County Council tramways in the 
borough of Islington, owing to the competition of 
motor omnibuses. 

Owing touche competition of motor omnibuses 
the receipts from the tramways had fallen con- 
siderably in 1912 and 1913, whereupon the Lon- 
don County Council served on the Islington 
Borough Council, as overseers of the parish, a 
requisition calling upon them to send to the 
assessment committee a provisional valuation list j 
shewing the reduction in the valuation of the | 
tramways. The borough council having declined 
to accede to this requisition, the London County 
Council made application to the a-jsessment com- 
mittee to appoint a valuer ; but that body came 
to the conclusion that there v/as “ no prima facie 
evidence of such a reduction [in value] as is con- 
templated by the section,” and they declined to 
appoint a valuer, w^hereupon the present rule was 
obtained. 

The Div. Ct. made the rule absolute. They 
held that s. 47 of the Valuation (Metropolis) 
Act, 1869, referred to an increase or reduction in 
value during the year in which the requisition to 
the overseers or assessment committee was made, 
and not to an increase or reduction from the 
amount appearing in the quinquennial valuation 
list. They also held that there was prima facie 
eviderjce of a reduction in value of the tramways 
of a permanent nature, and that the conclusion 
arrived at by the assessment committee was 
wrong in law. Kule fbsulhie. Bex v. Isling- 
ton Assessment Cummittee, JEx parte 
L. 0. 0. - - Div, Ct. [1913] W. 361 ; 

® 30 T. L. B. 149 

Tramway. 

See Bateable Value. 

■^luation. * 

See above, Bateable Value. 

Valuation (Metropolis) Act, 1869. 

See above, Bateable Value. 
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BEAL PBOPEBTY LIMITAWOM ACTS. 

See LiMjfrATioNS, S tatutes of. 

BEBUIIDIMG-Biilding line. 

See Local Goveenment — Bui; 


Water B^. 

See Watee. 


BATING. 


See Bates, 


g. • 

— Charity — Hospital — Consecrated chapel — Be- 

building— New chapef— Effect of con- 
secration. 

See Chaeity — Hospital Chapel. 

BECEIVEB — Administration — Insolvent estate 
— Executor sufety for testator — Bight 
of indemnity— Bight of retainer. 

See ExECtJTOE. 

— Appointment — Company — Debenture-holders. 

See Company — Debentures. ^ 

— Bankruptcy — Jurisdiction — Costs — Official 

receiver — Unsuccessful application by 
— Order to pay costs personally. 

See Banxeuptcy — Costs. 

— Company — Beceiver and manager — ^Appoint- 

ment by debenture-holders — Notice of 
preferential claim — Subsequent pay--»" 
ments to ordinary creditors ijrcarrying 
on business — Loss of assets — Liability 
to preferential creditor. 

See Company. 

— Company — Suit by assignees from receivers 

of a company not in liquidation — Con--^ 
tracts by the debtors with the company 
— Eight of set-off in respect of damages 
for breach — Appeal from Ontario. 

See Company — Debentures and Set- 
off. 

• 

— Mortgage. 

See Moetgage — Beceiver. 

— Baiiway. 

See Bailway. 

— Tithe rent-charge — ^ Becovery — Distress or 

receiver — Owner in occupation of f^rt 
only of the lands. 

See Tithe Bent-chaege. 


BECEIVING OBDEB. 

See Banketxptcy and Will - 

feiture. 


. Eor- 


BE-CEBTIEIC ATION— W orkmen’s compensation 
— Contracting out — Scheme of com- 
pensation — Ballot — Jurisdiction of 
county court judge. 

8e,e Workmen’s Compensation — Con- 
tracting Out. 

BECOGNIZANCE. 

See Ceiminal Law — Sentence. 

BECONSTBDCTION— Company. ^ 

See Company — Beconstruction. * 

BECOBD — Court of. 

See Appeal —» Bailway and Caifal ^ 
••Commission. 

BECOBD OFFICE — Copies from — Evidence-— 
Maps 

S^ Market, 
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RECOVERY — Parent tinder compulsion o£ law 
— Legal p^cess in ^ foreign country — 
Action for xiecovery of money. 

^ See Money Had AfrD Received. 

’ “eed:®mable” — Loan — Burgh — Issue of 
redeen^ble stock by municipal cor- 
poration. 

See Scottish Law— L oan. 

BEDEMPTIOR — Debentures — Company. 

See OOMPANY-^Dehentures. 

— Land tax — Exoneration — Land abutting on 

highway — Presumption that soil of high- 
way passes ad medium filum. 

^ See Land Tax. 

— Loan. 

See Scottish Law. 

— Mortgage. 

See Mobt CAGE— Redemption. 

REEEREKCE — Arbitration. 

See Appeal and Aebitration. 

— Railway and Canal Commission — ^Arbitration 

"^Telephone — Appeal, 

See Appeal — Railway and Canal 
Commission. 

REEITSAL — Kullity of marriage — Wilful and 
c persistent refusal to allow marital inter- 

course — Decree. 

See Divoeoe. 

REG-ISTER — Workmen’s compensation — Mis- 
take of fact — Rectification of register. 
See Workmen’s Compensation — 
Compensation — ^Agreement. 

RECrISTERS — Births, marriages, and deaths — 
Hon-parochial registers — Society of 
Friends. 

^ See Evidence — Public Document. 

REGISTRATIOlir — Company — Charge to secure 
future advances — Creation of charge — 
Charge by deposit. 

See Company. 

— Company — Winding-up — Unregistered com- 

pany — Friendly society — J urisdiction. 
See Company— W iNDiNG-up. 

— Dentist — Unregistered person — Kame or title 

of dentist — Description implying that 
person is registered. 

See Dentist. 

— Patent agent— Description by unregistered 

person — Offence. 

See Patent— Patent Agent. 

— Port of London— Sailing barge. 

* See London— P ort of. 

— Trade mark. 

See Trade Mark. 

^ —?■ Voters. • 

^e^PARLIAMENT. *• 

RE-INSDRANCE. 

See lNsuBAig3E (Marine) and Insur- 
ance (Mortgagee). • 


RELIG-IOTT S PURPOSES— Charity — Endowmen 
for a “ sermon ”^n5e^ year — Increasi 
in the income — Cypres — 3Jrustees- 
Scheme. 

See Charity. 

REMAIRDERMAR -Tenant for life and. 

See Settled Land. 

REMISSION OE CATTSE-Glergy Discipline Act 
1892, Criminal suit under — Appeal ii 
matter of law — Practice — Costs — 
Immoral act. 

See Ecclesiastical Law. 

REMOVAL-^onnty court — Practice— Remova 
of action from county court to Higi 
Court — D iscretion . 

See County Court — Removal to Hig] 
Court. 

RENEWAL — Licence— Licensing Acts. r* 

See Licensing Acts. "" 

o 

RENT — Agricultural holdings —Market gardei 
— Notice to quit — “ Good and sufficien 
cause ” — Demand of increased rent. 
See Landlord and Tenant. 

— • Lease — Action by mortgagee for rent — Righ 
of tenant to set off damages claimec 
from lessor. 

See Set-ob’F. 

— Leasehold house— To be paiS out of genera 

estate — Sale by life tenant — Ordinar 
application of proceeds. 

See Settled Land. 

— “Nominal rent'’ — Whether ground rent j 

“ nominal rent” — Reversion duty. 

See Revenue. 

— Surrender of tenancy — Tenant remaining ii 

possession — Execution — Claim by land 
lord for rent. 

See Landlord and Tenant— Tenancy 

RENT-CHARGE — Payment without statutabl 
deductions for poor rate. 

See Mistake. 

— Tithe— Contract bx occupier to pay to owne: 

of laud surfi^aid by him on account o 
— Void contract. 

See Tithe Rent-charge. ^ 

— Tithe rent-charge — Recovery — Distress o 

receiver — Owner in occupation of par 
only of the lands. 

See Tithe Rent-Charge. 

RENTAL VALUE— Minera^rights duty. 

See Revenue— Mineral Rights Duty. 

RENTS AND PROFITS— Settled estates— Powe 
of leasing — Tenant for life— Statutor 
powers — • Mining lease — “ Contrar 
intentionni^i 

• See Settled Land. 

RENTS AND EOYALTftiS, 

See SSttled Land. 
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EENTTKCIATIOlif — Outstanding^ grant — ^Letters 
of admidistration not forthcoming — 
Lost o^destw>yed — Additional estatcr^ 
€lefcractation of renunciation. 

See Peobate. 

'REPAIB — Bank of river, Public footpath running 
along — Liability of owner of bank to 
repair. 

See Hig-hwai — E epairs. 

— Bridge. 

See Beidge. 

— Covenant to — Lease — Unassignability of right 

to damages for viraste. 

See Chose in Action. . * 

— Plighway. 

See Highway — B epairs. 

— Landlord and tenant. 

See Landlord and Tenant. 

— London building — Party structure — Defective 

' • par ty^ wall — ^Making good or repairing. 

London. 

— Metropolis — Management — “ Drain ” — 

“ Sewer ” — Liability to repair. 

See London. 

— Waterworks — Streets, Breaking up. 

See Justices. 

BEPRESENTATIOB— Sale of shares— Warranty 
— Breach — ^\Uarrantj or representation 
— Test of warranty. 

. See Warranty. 

BEPRESENTATIOB OF THE PEOPLE ACTS, 
1882 and 1867. 

See Parliament and Rates. 

REPUTED OWNERSHIP— Bill of sale— Bank- 
ruptcy of grantor before default in pay- 
ment — Irish Bankrupt and Insolvent 
Act, 1857, s. 313. 

See Bankruptcy. 

RES IBEN GE — Company. 

xSee Revenue — Income Tax. 

RESIDUE — G-ift of residue to forty-sixl named 
persons— Codifil—IBisvocation of gift to 
two of the nuEiber — Confirmation of 
will — No intestacy. 

# See Will — Codicil. 

*RES JUDICATA — Divorce — Desertion — Appeal 
from Justices — Second summons — 
Wife’s costs. ^ 

See DivoRC^Desertion. 

— Workmen’s compensation — Original appli- 
cation — Weekly payment ended by 
arbitrator — Second application for com- 
pensation — Power of arbitrator to 
award again. 

See Workmen’s Co«^?b2?sation. m 

RESTITUTION OF CONJUGAL RIGHTS. 

See Divorce. 

% 

C.C.D. 


RESTRAINT OF TB^ABFi-^piffreement hy em- 
ployee otot to te engaged in h*,*^iness the same as or 
similar t& that of employ ir—Measojiahleness of 
restriction — Yagu^ess — Injuncti on, ^ 

By a contract for the employment of the deft,* 
as canvasser by the pits., a clothing 
CO. having branches all over England, described 
in the contract as carrying on business on the 
check and credit system “at London in the 
county of Middlesex (amongst other places),” the 
deft, agreed that he would not within three years 
after the termination o| the employment be in 
the employ of any person, firm, or co. carrying 
on or engaged in a busindls the same as or similar 
to that of the pit. co., or assist any person ^ 
employed or assisting in any such business, 
“within twenty-five miles of London aforesaidT 
where the co. carry on busine^ ” : — • 

Held^ assuming, without deciding, that the 
agreement was not too vague as regards the area 
of restriction to be enforced by injunction, that 
the restriction was wider than was reasonably 
necessary for the pits.’ protection. 

Decision of the C. A. [1913] 1 K. B. 65, 
reversed. Mason v. Provident Clothing^ 
AND Supply Co. - H. L. (E.) [1^3] A. C. 

724 ; 82 L. J. (K. B.) 1153 ; 109 L. T. 449 ; 
[1913] W. N. 257 ; 29 T. L, R. 727 ; 67 S. J. 739 

Clause in partnership articles — Breach — 
Auctioneers and estate agents — Brohibition 
against carrying on or engaging in business of . 
similar nature — Radius of one mile — Office 
opened by defendant outside prohibited radius — 
Business carried on withm — Injunction. 

The pit. and deft, carried on in partnership 
the business of auctioneers, house and estat^ 
agents, and valuers from 1900 till 1912, when 
the partnership was terminated. 

The articles of partnership provided that 
an outgoing partner or expelled partner should 
not for the term of ten yesits from the time of 
the dissolution of the partnership carry on or 
engage or be interested directly or indirectj^y 
either as principal or as servant or agent of 
another in any business of a nature similar to 
or competing or interfering with the business 
of the partnership or any part of such business 
within a radius of one mile from the premises 
of the partnership. 

The deft, took an oflBce just outside the 
prohibited radius and there carried on in his 
own name the business described as that of 
auctioneer, house and estate agent, and valuer. 

The deft, admitted that he had, and he 
claimed the right to, put up boards within 
the prohibited radius, and to communicate with 
persons therein, and to do these acts systemati- 
caRy. 

: Beld^ that, having regard to the claim by 

the deft, to do as of right what he was sys- 
tematically doing, the pit. ought to be pro-^ 
tected by an interim Injunction until the tfial 
of the action. 

Turner v. Bvams (1853) 2 Ell. & Bl. 512 ; 

2 Be G. M. & G. 740, considered and applied. • ^ 

Decisiomof Eve J. reversed. Dayer-Smith 
v, Hadsley - C. A. 108 L. T. 897 ; S7 S. J. 556* 

Contract — Agreement of service — Construction 
— Secret pr^ess-—^ Qualified^ covenant — Yalidit'if 

K 
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EESTRAINT OlE^EABE — eontimed, 

— Memona^lemss^^ verable^ conti'act — Oms of 
proof— I)ijmctw7i.\ 

Caribomnn Co. v. Le Coi^Jt, appeal from the 
(lection of Eve J. 109 L. T. 385, affirmed. 
CARiBWiiruM Co., Lb. V. Le Couch - C. A. 

" , 109 L. T. 587 

Coyiiract — Illegality mt pleaded— Duty of 
Court. 

The pits, agreed to buy from the defts, 72,000 
tons of salt to be manufactured by the defts. ; 
the agreement was bgr a contract in writing 
which the majority o^the G. A. held to be on the 
face of it illegal and unenforceable, as being in 
restraint of trade. The pits, sued the defts, for 
^ breaches of the contract ; the defts. in their 
defence did nob plead the illegality of the 
contract : — 

Meld, that in order to raise the question of 
the illegality of the contract it was not necessary 
that the defence of illegality should be pleadecl, 
the Court being bound to deal with illegality 
apparent on the face of the contract. Noeth- 
Westekn Salt Co., Ld. r . Electkolytic 
Alkali Co., Ld. - C. A. [1913] 3 K. B. 429 

— Con?i'act or com bination in restraint of trade 
— Monopoly — Australian Industries 
Preservation Act, 1906, ss. 4. 7, 10, 15 a. 
See AUSTEALIA. 

Corenant — Meat impoHevs — Other dusiness 
similar to that of employer — Severance (f, 
covenant — Measonahlemess — Area of restraint — 
Time limit of twelve ynontits — Infinction. 

This was an action in which the pit. co. 
claimed (1.) an injunction to restrain the deft. 
'^Walker from inducing the deft. Foreman to 
enter into his employment or to be engaged in 
his business of meat importer ; and (2.) an 
injunction to restrain the deft. Foreman from 
entering the employment of the deft. Walker. 

The pit. co. had moved for an injunction 
until the trial, and it was then directed that the 
Question whether the deft.’s covenant was void i 
or unenforceable as being in undue restraint of 
trade should be tried as a separate issue under 
Order xxxvi., r. 8. The issue now came on to 
be tried accordingly. 

By the agreement in question, dated Dec. 31, 
1908, the co. agreed to employ the deft. Foreman 
as manager of the co. at Liverpool for five years 
from Jan., 1909, and it was thereby provided that 
the manager should not for a period of one year 
after the determination of the agreement, 
whether by effluxion of time or in any other way 
whatsoever, either solely or jointly with or as 
agent for any other person, firm or co., directly 
or indirectly carry on, or be engaged, concerned 
or interested in carrying on, within the United< 
Kingdom the trade or business of an importer of 
. meat or an agent for importers of meat, or any 
other trade or business similar to any trade or 
business carried on during the period of his 
employment by the co. (except with the consent 
r.in writing of the dii^gctors for the time being). 

It was admitted that the sec^jjd branch of 
this covesant was too wide, but it was contended 
that the covenant was severable and that the first 
branch w^as not too wide and was enforceable by 
injunction. ^ ^ 


EESTEAINT OF T&Km— continued. 

Sargant J. held that th( 0 * two parts of the 
covenant wer^ express^ irv^ such a way as 
to amount to a clear severance by '^he parties 
themselves, and that the observations of Lord 
Fletcher Moulton in Mason v. Provident Cloth' 
ling Supply Co. [1913] A. C. 724, at p. 749, 
were not intended to apply to such a case as the 
present ; but dealing with the first branch of 
this covenant alone, having regard to the nature 
of the pit. co.’s business at the time when the 
covenant was entered into and the facts in^ 
evidence, his Lordship held that the area of 
restraint extending to the whole of the United 
Kingdom went beyond anything that was reason- 
ably requited for the protection of the pit. co.’s 
business, ami that being so the time limit for one 
year did not make the covenant any better ; 
Waml V. Bprne (1839) 5 M. k W. hiS ; and 
decided the issue adversely to the pit. co. 
Kevanas k Co. V. Walker - Sargant J. [19131 

W. H. 373 

Covenant — Validity — Reasoneiyleness — iTedl^ 
ing in indiaruhher goods. • 

The deft, was employed by the pits, as a 
traveller in their solid tyre department under 
an agreement which contained the following 
clause : — “ On the termination by any means of 
this agreement the [defendant] shall not for a 
period of one year from the date of such termi- 
nation either alone or jointly or. in partnership, 
or in the service of any other person or persons, 
firm, or company whatsoever, directly or in- 
directly, either by himself or jffe agent, or other- 
wise carry on or manage, or be concerned, 
employed, or interested in the sale, purchase, 
manufacture or other dealings in indiarubber 
goods, whether wholesale or retail, in any part 
of the United Kingdom, Germany, or France,” 
The deft, within one year after leaving the pits.’ 
employment entered the service’ of another co. 
which was engaged in the sale of indiarubber 
goods in the United Kingdom, whereupon the 
pits, claimed an injunction : — 

Meld, that the covenant, considering the 
duration of the restriction, was not too wide or 
unreasonable for the protection of the pits.’ 
business, except that part of it which related to 
Germany and France, in which countries the 
pits, sold no indiarubber goods, but that that 
part of the coveij^t Oi>uld be severed from the 
other part ; and thg^refore that the pits, were 
entitled to an injunction on that footing. The 
decision in Baines v. Geary (1887) 3|, Ch. B. 
154, is not reconcilable with the decision in 
Baker v. Medgeeooh (1888) 39 Ch. D- 520 ; the 
view expressed in the latter case is the correct one. 

Coxtixental Tyre axtb Rubber (Great 
Beitaix) Co., Lb. t*. Heath 

ScF^tton J. 29 T. L. R. 308 

Covenaivt not to bite rf ere loith trade or eus- 
toiners served from particular dairy — Bemoml 
of dairy to other premises. 

The deft, was engaged as a servant by B., a 
dairyman, of Even’s jDairy, 160, Edward Street, 
If^w Cross, anJ^he deft, agreed with B., his 
assigns and successors, that after quitting the 
service he would not{^‘ interfere with the trade 
j and the cummers served by and from the dairy 
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EESTKMHT OF TRADE — continued, 
aforesaid.” The p’js. ourchased B/s business, it 
being part of themgreAient that B- should intro- 
duce the f>lts. to his customers. The premises 
at 160,' Edward Street being found unsuit- 
able, the pits, moved the premises to 95, High 
Street, Deptford, which was about the same dis- 
tance from B.’s customers’ houses as was 160, 
Edward Street. After being in the pits.’ service 
for some time, the deft, left them and thereafter 
served customers of the pits, who had been intro- 
duced by B. The pits, claimed to restrain the 
deft, from committing a breach of his covenant 
by interfering v/ith the pits.’ trade or the cus- 
tomers served by and from the pits.’ dairy at 
95, High Street, Deptford 

Meld, that the action failed, as the covenant 
by the deft, only related to customers served by 
and from the premises at 160, Edward Street. 
Marshall & Murray, Ld. r. Jones 

Bickford J. 29 T. B. E. 351 

Ei;§TEAIirT OK ANTICIPATIOK— Divorce- 
Costs-^^Married woman — Separate pro- 
p«rty. 

See Divorce. 

EETAIKEE — Eight of — Insolvent estate — 
Receiver — Executor surety for testator 
— Right of indemnity. 

See Executors. 

RETRACT — Right to — Disclaimer — Trust legacy 
— Successive life interests. 

See Disclaimer. 

REVENUE. 

Ai'moTial Bearings. See below. Excise. 
Corporatiori Dufy, col, 514. 

Estate Duty f col. 516. 

Excise, col. 518. 

Finance Acts, col. 521. 

Mouse Duty, col. 522. 

Income Tax, col. 522. 

Increment Value Duty, col. 536. 

Inhabited Mouse Duty. See above, 
House Duty. 

Land Tax. Seg Tax. 

Land Values. above, lucrement 

Value Duty. 

Mje.gacy Duty, col. 539. 

Licence Duty. See below, Licensed 
Premises. 

Licensed Premises, col. 540. 

Mineral Righ-kt Duty, col. 540. 

Reversion Duty, col. 544. 

Settlement Estate Duty, col. 546, 

Stamp Duty, col. 547. 

Super-tax, See above, Income Tax. 
Undeveloped Land col, 548. 

Armorial Bjgarings, 

See below, Excise. ^ 


REVENUE — continued. 

Corporation J hty. 

Exem ption — Cho9*itable pujposes. . ^ 

A Grand Lodge of Masons claimed eyjdmp- 
tion 'Under sub-s. 3 of s. 11 of Act 

48 & 49 Viet. c. 51 in respect, of^ the income 
of certain funds devoted to the relief of neces- 
sitous masons, or their dependants, at the dis- 
cretion of the administering bodies. Every 
mason by whom, or by whose dependants, 
benefit was received fipm the funds had to 
some degree contributed thereto through his 
lodge, but the funds weii largely derived from 
other sources than such contributions, and the 
great proportion of each individual mason’s 
contributions to his lodge did not go to these* 
funds. 

Held, that the exemption applied. 

The Incorporation of Tailors in Qlasgoio v. 
Inland Revenue Commrs. (1817) 14 R. 729, 
and In re Linen and Woollen Drapers (1887) 
58 L. T. 949, distinguished. Masons of Scot- 
land (Grand Lodge) v. Inland Revenue 
Commrs. - - Ct. Sess. (Sc.) 6 T. C. 116 

Mortgage — Property belongbig to 0 vested^ 
in any body corporate or unincorporate — Trustees 
— Permanent trusts — Fund for redempitioji of 
d chentu re stock issued by corporation — Liability 
of incom-e of fund to duty — Customs and 
Inland Revenue Act, 1885 (48 49 Viot. o. 51), 

Si*. 11, 12. 

In June, 1897, the corporation of the City 
of London, for the purpose of paying off a 
debenture debt arid of raising further moneys, 
created an issue of debenture stock- In 
connection with the issue an indenture was^ 
executed on June 24, 1897, between the cor- 
poration and certain officials of the City of 
London, who (including their successors in 
office) were described as “ the trustees,” to 
secure the redemption of the proposed stock. 

By the indenture the corporation charged 
in favour of the trustees in trust for the stock- 
holders all rents and income derived from their 
freehold and leasehold estates, and also other 
income of the corporation, with the payment 
of all moneys for the time being owing on the 
security of the indenture. It was also pro- 
vided that for better securing and providing 
for the redemption of the stock the corporii- 
tion should out of their annual income, after 
providing for the annual interest on the stock, 
set aside, on Jan. 1 and July 1 in every year, 
so long as any of the stock should remain 
unredeemed, half-yearly sums of 75001., and 
should invest all such half-yearly sums and the 
resulting income thereof from time to time : 
and that the fund so created should be applied 
by the corporation towards the redemption 
of the stock, after it should have become - 
redeemable. The stock was redeemable Jn 
1927, or, if not previously redeemed, in 1957. 
Certain powers were conferred upon the trus- 
tees in case of default by»the corporation in* 
the perforniance of their obligations under 
the indenture. Since the date of th^deed the 
half-yearly sums of 75001. had been regularly 
invested in the purchase of stock in the names 
of the trust^s. The dividends and interest 

X 2 
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BEVEKrilE (CorpolatiOE Duty) — continued. 
from tb.B investm^ts were as they arose 
applied by the of England in the pur- 

chase of similar stocks, '^e purchases and 
^ inve5';|Qents were made with the consent of 
* the cor^ij^ration and at the request of. the 
trustees-r This sinking fund now amounted to 
a large sum, partly invested in India 2|- per 
cent. Stock, and the Crown claimed 75^. 19^., 
being the corporation duty on the income of 
the India Stock for the year : — 

lEield, affirming on this point the decision 
of Horridge J. [1913]*1 K. B. 201, that the 
equity of redemptionr in the fund belonged 
to the corporation ; and that the income of 
the India Stock ought to be brought intO' 
account in the Crown’s account agamst the 
corporation for corporation duty. Att.-Gen. 
V. City of London Oobpoeation - - C. A. 

[1913] 2 K. B. 497 ; 82 L, J. (K. B.) 698 ; 

108 I. T. 661 ; [1913] W. N. 147 ; 

29 T. L. E. 494 

Estate Duty. 

- Administration. See Administration. 

%idvoioson,, col. 515. 

Aggregation^ col. 516. 

Exem^tio7i^ col. 517. 

Heirlooms.^ col. 518. 

Incidence i col. 518. 

Adminld ration. 

- Adjustment of accounts between tenant for 

life and remainderman. 

See Administration. 

Advowson. 

Proceeds of sale — Succession Duty Act., 1853 
(16 17 Vi(t. c. 51), s. Finance Act, 1894 

(57 4' 58 Viet. c. 30), s. 15, suh-s. 4. 

Sect. 15, sub-s. 4, of the Finance Act, 
11^94, provides that estate duty shall not be 
payable in respect of any advowson which 
would have been free from succession duty 
under s. 24 of the Succession Duty Act, 1853. 

Sect. 24 of the Succession Duty Act, 1853, 
provides that ** A successor shall not be charge- 
able with duty in respect of any advowson 
.... comprised in his succession unless the 
same .... shall be disposed of by or in con- 
cert with him for money or money’s worth, in 
which case he shall be chargeable with duty 
upon the amount or value of the money or 
money’s worth, for which the same .... 
shall be so disposed of, at the time of such 
disposal.” 

H., who died in 1898, by his will settled 
property, including certain advowsons, upon 
^his son C. for life, with remainder to his 
"grandson W. for life, with remainders over. 
C. died in 1901 without having sold the advow- 
sons. In 1909 W., in exercise of his powers 
as tenant for life under the Settled Land Acts, 
sold the advowsons, •'and the proceeds of sale 
were pai(^to the trustees of H.’S'Vill. The 
advowsons were not included in any estate 
duty account rendered in connection with the 
death of either H.ror of C. Upon a claim by 
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REVENTTE (Estate Duty) — continued. 
the Crown that, upon the s^e of the advow- 
sons, estate duty and s^j^tloWnt estate duty 
became payabife as on the cfeath H., or 
alternatively as on the death of C. upon the 
amount of the proceeds of sale, or alteratively 
upon the principal value of the advowsons ai 
at the death of H., or alternatively of 0. : — 

Keldt affirming the decision of Hamilton J. 
[1912] 2 K. B. 192, that neither estate duty 
nor settlement estate duty was payable upon 
the principal value of the advowsons nor upon 
the proceeds of sale thereof. Att.-Gen. 
Peek - C. A. [1913] 2 K. B. 487 ; 82 L. J. 

(K. B.) 767 ; 108 L. T. 744 ; [1913] W. E. 123 

• Aggregation. 

Property passing on death — Finance At% 
1894 (57 4’ 58 Viet. c. SO), 5. 5, suh-s. Finance 
Act, 1900 (63 Viet. c. 7), 12, suh-s. 2. 

Information by the Att.-Gen. claiming that 
estate duty on 10,000/. passing on the death of 
P. J. Thynne in 1910 should be paid at the rt^te 
of 9 per cent., and not at the ratffof 4 per cent, 
as offered by the deft. 

In 1864, on the occasion of the marriage of 
E. S. to F. J. T., a marriage settlement was 
executed by which E. S. settled 10,0001, to which 
she was entitled in reversion subject to the lifo, 
interests of -M. S. and B. B. S. respectively, upon 
trustees to pay thereout during the joint lives of 
herself and her husband 200/. a year to herself, 
to be raised in a certain event to 300/. a year, 
and after the death of herself or her husband to 
pay the income to the survivor, and on the death 
of the survivor to hold the trust fund upon trust, 
for their children as they jointly, or in default of 
joint appointment the survivor, should by deed 
or will appoint. 

E. T. died in 1876, M. S. in 1884, B. B. S. in 
1888, F. J. T. in 1910, and the latter by his will 
appointed the trust funds to certain of the 
children. 

The question in this case turned on s. 12, 
sub-s. 2, of the Finance Act, 1 900, which pro- 
vides that “ where settled property passes, or is 
deemed to pass, on the death of a person dying 
after the passing of this Act under a disposition 
made by a person dying before the commence- 
ment of Part I. of the Finance Act, 1894, and 
such property would, if the disponer had died 
after the commen wj^ent® of the said part, have 
been liable to estate 4uty upon his death, the 
aggregation of such property, with other property 
passing upon the first-mentioned death, s^all not 
operate to enhance the rate of duty payable 
either upon the settled property or upon any* 
other property so passing by more than one-half 
^er cent, in excess of the rate at which duty 
would have been payable, 4f such settled property 
had been treated as an estate by itself.” 

It was contended for the Crown that s. 12, 
suh-s. 2, must be applied to this case as if it said 
“ if the disponer had died after the commence- 
ment of ” Part I. of the Act of 1894 in the actual 
circumstances under which the death of the 
dis* 9 oner (E. T.) take place, i.e., in the life- 
time of M. and B. 8. S., and that the property 
would then have still been in reversibn and 
estate duty would not rhen have been payable. 
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lElEVESfirE (Estate Duty) — oontbiued. 

It must, therefor#, be aggregated with the other 
property of F.\J! 1\ in which case 9 per cent, 
was thei|>roper rate m duty to Be charged. 

It was contended for the deft, that the 
only death to })e postponed was that of E. T., 
and that if she had died in 1894, the 10,000?. 
would have been property in possession, as M. 
.and R. B. 8. would have predeceased her. The 
property could not therefore be aggregated into 
that of F. J. T. and duty was payable at the 
rate of 4 per cent. only. 

Bcrntton J. held that the contention of the 
Crown was erroneous and that the contention of 
the deft, was correct. Judgment for deft. Att,- 
Ceis^. r. Thyjn'IvE - Scruttou J. [1913] W. N. 377 

Fj^eemiit'urti. 

Settled j)ro2)ertij — 3/a?'rmf/e settlement — Cove- 
nant to settle aftev-ae{i^bve(i 2>vo27evtt/ — Prohate 
dntif — Personal property settled hy a disposi- 
tion — Finance Act, 1894 (.57 58 Viet, e. 30), 

^21, snh-s, 1. 

The payHient of probate duty in respect of 
personaFproperty bequeathed by a testator dying 
before the coming into operation of the Finance 
Act, 1894, to a legatee already bound by a 
ooYcnant in his marriage settlement to settle 
•such property, docs not exempt the property 
from liability to pay estate duty under the 
settlement, such a case not falling within the 
terms of s. 21, sub-s. 1, of the Finance xlcr, 1894. 
2)1 re ViscouKTESS Torringtox - Eve J. 
ri913] 2 Ch. 623 : 109 L. T. 541 ; [1913] 
W. N. 271 ; 29 T. L. R. 742 ; 57 S. J. 730 

Lialnlity — Jleeoiqmie}if — Covenant to settle 
mni — Beht unpaid at death — Settlement regis- 
tered in Victoria — Mngllsh a)id AustrallaJi assets 
— Futy on registration — Fight to resort to Vic- 
torian assets — Right of deductic)?i fro))i debt — 
Finance Aet^ 1894 (57 cf 58 Viet, c. 30), 5. 1 ; s, 2, 
suh-s, 1 (c) ; s. 6, suh-s, 2 ,* 7, sub-ss. 1 (a), 2 ; 

.9,8, suh-s. 4 : s. 9, snh-ss. 1, 4. 

D. in 1890 covienanted to pay 20,000?. to 
the trustees of his marriage settlement, to be 
held as to one moiety upon trust for himself 
for life, remainder to his wife for life, and as 
to the other moiety upon trust for his wife for 
life with remainder to himself for life, with 
remainder as to the whole fund to the children 
of the marriage, aifS cMed. in 1911 without 
having paid the 20,000^ which with an arrear 
of interest was still owing to the trustees. 

left estate in England and Australia, 
apart from assets in Victoria, of more than 
45,000?. His executors registered the marriage 
settlement in Victoria, thereby reducing the 
•duties payable in the colony by the duties 
which would have jjeen payable there on the 
20,000?. debt and rendering the covenant in 
the settlement enforceable against the testa- 
tor’s Victorian assets. 

They also paid estate duty on the testator’s 
estate without deducting the 20,000?. debt, 
but with a deduction in respect of the duties 
paid in Australia. m 

The executors claimed to deduct from the 
20,00OZ. as against settlement trustees, 
O) a rateable part of xlie^estate duty paid in 


EEVEE’UE (Estate J>uty)—tpnti)med, * 

England on th%20,000?. ; fb) the registration ^ 
duty paid in Victoria :-/■ 

Held, following In re Cray, Cray v. Cray 
[1896] 1 Oh. 620, that the 20,000?. b^hg an 
unpaid debt to the trustees at D.’s j^ath, they 
were not liable for any part of the estate duty 
in respect of it, and that although the execu- 
tors had acted properly in registering the 
settlement in Victoria, yet in so doing they, 
were not agents for the trustees, who had no 
need to resort to the Victorian assets, and 
were not liable to pa'y part of their debtor’s 
probate duty, and neither amount could be 
deducted from the 20,000?., which must be 
paid in full. In re Dowliitg. Dowliit0 n, 
Fenwick . - - Eve J. 108 L. T. Sn 

Ileblooms. 

Settle))) ent — Objects of national interest. 

Held, that no part of the testator’s general 
personal estate should be set aside or retained to 
provide for estate duty or other duty in respect 
of certain heirlooms settled by his will, which 
had been certified to be of national, scientific,.^ 
historic, or artistic interest. 

In re Leco))feU (1904) 20 T. R. 347, 
followed. re Lord Swaythling. Samuel 
V. SWAYTHLING - Neville J. 29 T. 1. R. 88; 

57 S. J. 173 

I)ieidc)icc. 

Te.'itator entitled to reco'sionary interest be 
settled fund — Co))ipete)it to dis^me of^^ — Futy 
payable out of settled fund’ or testator's residue — 
Fbiajiee Act, 1894 (57 3^ 58 Viet. o. 30), ss. 1, 2 ; 
s, 6, suh-s. 2 ; s. 7, suh-ss, 6, 7 ; s, 8, sub-ss, 3, 4 ; 
s, 9, suh-s. 1 ; s. 22. « 

Under a settlement made in 1902 certain 
funds were vested in trustees upon trust for the 
testator for life and on his death for his widow 
for life, and subject thereto for the testato® 
absolutely'. By his will dated in 1907 the 
testator disposed of his interest in the settled 
funds. Upon his death in 1908, leaving 4iis 
widow surviving, the question arose whether the 
estate duty upon the testator’s reversionary 
interest in the settled funds was payable out of 
his residuary personal estate as testamentary 
expenses, or out of the settled funds : — 

JTe?^?, reversing the decision of Warrington J., 
that as between the beneficiaries under the will 
the duty was payable out of the residuary 
personal estate. 

In re F?\rou [1902] 1 Ch. 248, overruled. In 
re Avery. Pinsent r. Avery - C. A. [1913] 

1 Ch. 208 ; 87 L. J. (Ch.) 434 ; 108 L. T. 1 ; 

[1912] W, N. 283 ; 57 S. J. 112 

Excise. 

Ar}))orial Hearings, cal, 518. 

Club, col. 519. 

Jlale Servants, col. 520. 

Ar))iO)dal Hearmgs, 

mA?icient City Guild — %rms sta)iiped on ojfieaal * 
mtepapey^^Bxemption of corpora^})), o)' royal 
burgh ” — Remnue Act, 1869 (32 Jj- 33 Viet, e. 14), 

18, 19, 27. 

An ' ancient City Gufld, incorporated by 
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EBVENUE (ExcisS \ — vontitmed. I 

charter, is not a% corporaij^,on within the 
meaning of s. 19, ^ub-s. 1, of the Bevenue 
Act, ^869, and therefore is |iot exempted from 
♦the t^ing ont of a licence under s. 18 of the 
Act in f^fpect of the use of armorial bearings 
on its official notepaper. Plumbers’ Co. v. 
LoifDON C, C. - Biv. Ct, 11 X. Cr. E. 480 ; 

23 Cox, C. C. 355 ; 108 L. T. 655 ; [1913] 
W. N. 116 ; 77 J. P. 302 ; 29 T. L. E. 427 

Chil, 

Itefflstered chil) — of intoscsicnting 

liq^W7%^ to — Basis on duty 'payable hy 

(‘hth — BlnaJtce (1909-10) Act. 1910 (10 Bdw. 7, 
c, 8), s. iS, sttlf-s, 1. 

^ The suppliant was the secretary of a club 
duly registered under the Friendly Societies 
Acts and the Licensing Acts. 

The Finance (1909-10) Act, 1*910, s. 4, 
sub-s. 1, enacts that “ It shall be the duty of 
the secretary of every registered club to deliver 
to the Commissioners [of Customs and Excise] 

. . . , a yearly statement of the purchases 
^ during the preceding calendar year of intoxi- 
cating liquor to be supplied in or to the club 
or on behalf of the club to the members thereof 
in such form and containing such particulars 
as may be prescribed by the Commissioners, 
and every such statement shall be charged 
^with an excise duty of sixpence for every 
pound of the purchases shown m the statement.” ■ 
The suppliant delivered to the Commxs. a 
statement of purchases of intoxicating liquors 
supplied to the club for the year 1910, which 
shewed that the sum of 537Z. 3^. 3d, was paid 
cC payable in respect of such purchases. The 
prices paid were all duty-paid prices in the 
sense that custom or excise duty had in some 
form or other been paid upon the Liquors 
themselves or upon other liquors from which 
the liquors in question had been derived by 
blending or otherwise. 

*■' According to the suppliant’s case, 
361?. 16^. 5d. of the total sum of 637?. Bs. 3d, 
represented the net cost of the intoxicating 
liquors apart from duty, and the sum of 
175?. 7s, lOd. represented duty. 

Upon behalf of the club the suppliant paid 
to the Commrs. the sum of 9?., that being the 
amount of 6d, in the pound on the net cost 
of the intoxicating liquors supplied to the 
club apart from the excise duty. Subsequently, 
under protest, he paid to the Commrs. a 
farther sum of 4?. 8s. 6d,, being at the rate 
of &d, in the pound on 175?. 7s, lOd., the sum 
alleged by the suppliant to represent excise duty. 

It was contended on behalf of the suppliant 
that the sum of 4?. 8s. 6d. was not due from 
the club, and that the Finance (1909-10) Act, 
J.910, s. 48, sub-s. 1,' did not require that the 
duty of 8d, in the pound payable upon the 
purchases of intoxicating liquors should be 
paid upon the actual or gross price of such 
liquors, but only upo^ so much of such prices 
as was not attributable to duty 

Eeld, feat the statement contemplated by 
the Finance (1909-10) Act, 1910, s. 48, sub- 
s. 1, must be prepared by setting out the 
actual price paid to the merchants for the 


EEVEEXTE (Excise) — Gontbuied. 
liquor supplied to the club, |^ud that the duty 
must be paid ppon ever^if poij^id of purchase 
money appearing in that statement, •notwith- 
standing that in the price so paid there might 
be included a duty already paid by the mer- 
chant. Callaway v. Beg • 

Atkin J. 108 L. T, 1029 ; [1913] W. N. 201 ; 

29 T. L. E. 603 

Male Si^rcants. 

1) fixer of rehiole conreying children to senool 
— Coachman ” — Inland Jlercmw — lieven/ne Act . . 
1869 (32 4' 33 Viet, c. 14), 18, 19. 

The respondent was a carman and contractor, 
and was un^ier contract with the appellants to 
convey in (^-rtain omnibuses and ambulances 
supplied by the appellants, and drawn by horses 
supplied by the respondent, defective children 
from their homes to public elementary schools. 
The drivers of the vehicles were employed by, 
and were in the exclusive service of, the respon- 
dent 

Held^ that the drivers were ^ot coachnf&n 
within the meaning of s. 19, sub-s. ^3, of the 
Revenue Act, 1869, and that the respondent was, 
therefore, not liable to pay in respect of them 
the duty imposed by s. 18 of the Act on “male 
servants ” as defined by s. 19, sub-s. 3. London 
C. C. r. ALLEN - Biv. Ct. [1913] 1 K. B. 9 ; 
82 L. J. (K. B.) 432 ; 10 L. U. E. 1089 ; 23 
Cox, 266 107 L. T. 853 ; 77 J. P. 48 ; 

[1912] W. N. 256 ; 29 T. L. B. 30 

Groom — Man employed at sUid farm and to 
he genej'ully useful — Mmploymefit m trade or 
business — Bexemue Act^ 1869 (32 33 Vict.c. 14), 

ss. 18, 19 — Customs and Inland Revenue Aot^ 
1876 (39 Viet, c. 16), 5. 

The respondent, a farmer and breeder of 
horses, advertised for a “ groom, single, to live 
in, able to ride and drive and make himself 
generally useful,” and engaged a man on those 
terms. Upon proceedings against him for em- 
, ploying a male servant without licence, 
justices, having heard the evidence adduced' 
before them as to the man’s daily occupa- 
I tions and employment, found as a fact that 
the man wa*; employed by the respondent in 
the capacity of a groom and a general servan^t, 
and that the major part of his duty was 
attending to horses kept by the respondent 
in connection witlir #^is business as a farmeir 
and horse breeder ip, 

Eeldj by Scrutton J. and Bailhache J. 
(Bidley J. dissentientc), that the msia was; 
not a groom within the meaning of s. 19, 
sub-s. 3, of the Bevenue Act, 1869, and that ' 
the r^pondent was therefore not liable to 
jj^ay in respect of him the duty imposed by, 
s’. 18 of the Act on “^ale servants ” as 
defined by s. 19, sub-s.^3. Wolpenden v. 
Mason - - - Biv. Ct. 11 L. 0. B. 1243 

Tobacco manufacturer — Possession of tobacco 
which on being dried at temperature of 212 deg. I\ 
decreases m loeight by mot'e than 32 per 
Customs and Inland Revenue Act, 1887 (50 f 51 
Vi(^. c. 16), s. Jof 1904 (4 Md>w. 7, 

G. 7), s. 3, suTi-s. 2. 

The appellant, Hale,^n officer of Customs and 
Excise, laid information against the respon- 
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OiaE>ST OF OASES. 


EEVENTJE (Excise) — C07iti7iued. 
deiitsj Morris & ^ns, Ld., charging the respon- 
dents, being %anu%cturers qjf tobacco, with 
having fti their custody and possession certain 
cut tobacco fit for sale, and that such tobacco, 
on being dried at a temperature of 212 deg. 
*as denoted by Fahrenheit’s thermometer, was 
decreased in weight by more than 32 per cent., 
contrary to the form of the statute in that case 
made and provided. 

On Nov. 8, 1912, the respondents had in their 
possession in a large tub on their premises a 
quantity of cut tobacco fit for sale known as 
Dark Budget Shag. Between noon and 2 P.M. 
on the same day two officers of Customs and 
Excise (Nolan and Seeker) visited* the respon- 
<lents’ premises for the purpose of examining 
tobacco, and they took away a special sample 
of about two ounces for examination at the 
Government Laboratory. On examination in 
the Government Laboratory the figure of 
decrease for each of two portions of this sample 
vms found to be 33*7 per cent., i.e. 1*7 per 
cent, in excess of the limit allowed by Act of 
Parliamdiit. Each of the two portions just 
referred to was about half an ounce, and the 
remaining one ounce of the sample* was not 
tested. 

The magistrate found as a fact that the two 
half ounces of tobacco, part of the special 
sample taken by the two officers and actually 
tested, contained an unlawful amount of 
moisture, namely, 1*7 per cent, in excess of the 
})ercentage of -decrease allowed by law ; and 
probably the rest of the special sample was in 
the same condition. He further found that the 
special sample was fairly taken in the sense that 
the officers did not intend it to be unfair, but 
that it did not in fact fairly represent the bulk 
of which it was intended to be a sample, and 
that neither the tobacco in the tub as a whole 
uor any substantial portion of it contained more 
moisture than was allowed by law. The magis- 
trate was of opinion that he ought not to 
convict, unless it was shewn that at least some 
substantial proportion of the bulk tested con- 
tained too much moisture, and he was not satis- 
fied that more than one or two ounces out of 
some sixty or seventy pounds contained too 
much moisture. He therefore dismissed the 
information : — 

Keldy on appeal bf wl|^f case stated, that 
the magistrate ought to Imve convicted in respect 
of the portion which was found to contain more 
moistilre than allowed by law. A single ounce 
, might be a substantial portion. The words 
“any tobacco” in the Act would cover any 
quantity which was not too small to be recog- 
nized, or which was large enough to be dealt in 
by the public. G#ee remitted. Halk v. 
Morkis & Ld. - - - Div. Ct. 

[1913] W. H. 288 ; 30 T. L. E. 9 

Finance Acts. 

above, Estate Duty, Excise, and 
below, Income Ta^Increment Value 
Duty, Licensed demises, Miiffiral 
Bights Duty, Beversion Duty, Settle- 
ment Estate i3uty, and Undeveloped 
Land Duty. ^ 
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EEVENDE — contvmied, 

tHouse D^’/ty. • 

School 'buildings — “ Qffices belonging and 
occupied^ loith any dwelling — Home Ta«? 
Ae% 1808 (48 Geh. 3, c. 55), Sched, 2. 

The school buildings of |i public school, 
which was not a charity school, consisted of a 
residential building in which the foundation 
scholars resided and which was used exclu- 
sively by them, and a building, structurally 
disconnected from it, containing* a school room, 
class rooms, library, &e., which were used by 
all the boys attending tSe school, foundationers! 
and non-foundationers alike. Both buildings . 
were in the occupation of the governing body 
of the school. A number of the noa-found£^ 
tioners resided in certain masters’ boarding- 
houses in the school precincts, which houses 
were in the occupation of the respective house- 
masters by whom they were kept : — 

Held, that, for the purposes of the assess- 
ment to inhabited house duty of the building 
in which the foundationers resided, the school 
room and class rooms ought to be included in 
the valuation as being “offices beljpging to 
and occupied with ” the building to be assessed 
within the meaning of r. 2 of Sched. B to 
the House Tax Act, 1808, and none the less so 
because they were also used for the non- 
foundationers resident in the masters’ board-, 
ing houses. 

Decision of Horridge J. [1913] 1 K. B. 

190, on this point, reversed. Beith u. Goveeit- 
iNG Body of Westminster School 

C. A. [19131 3 K. B. 129 ; 82 L. J. (K. B.) 

861 ; 108 L. T. 701; [1913] W. N. 13#; 

6 T. C. 167 ; 29 T. L. B. 482 ; 57 S. 1. 499 

Income Tax. 

Appeal^ col. 522. 

Assessment^ ybtlee oJ\ col. 523. 

Company. See below, O/fice and i- 

dencc. 

Deductions^ col. 524. 

Distress. See Distress, 

Dlvtdettds, col. 527. 

JSn’mnption, col. 527. 

ForeUjn FropeHy^ col. 528. 

Office^ col, 530. 

Profits, col. 531. 

Beside noc, col. 632. 

Retention of ladc, col, 534. 

Snper4ax^ col, 535. 

Waterworks. See above, Profits. 

Appeal, ^ 

Assessinent of profits — Deprivation of profits 
on 'Which computatioyi made — Application to Com- 
missioners for relief — Poyjer to state a case 
Appeal — I'^^onie Tax Act, 1842 (5 6 Viet. e. 35), * • 

s. 134 — Taxes Maria cfemmit Act, 1880 (43 i* 44 
Viet, c, 19), 59. 

Appeal from a decision of Scrutton J. [1913] 

W. N.310, l^at'an appHcati& to the Comihrs. for 
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EE VENUE (IncoiSs Tax ) — coiithiupjh 
General Purposes uiMer s. 13+ |f the Income Tax 
Act, 1842, for the anfendment of an assessment 
of pi^ts, upon the ground ttlat during the year 
of as^sment the applicant had been deprived of 
or lost th^profits or gains on which the compu- 
tation ol duty ^ihargecl in the assessment was 
made, is not an appeal against the assessment, 
and consequently the Commrs. have no power 
on such an application to state a case for the 
opinion of the High Court nncler s. 59 of the 
Taxes Management Acfc,*l8S0. 

The C. A. affirmed the decision of Scrutton 
J. and dismissed the ap'|)eai. Fuetado v. City 
OF Lonbok Beeweey Co., Lb. - - [1913] 

W. N. 854 ; [1914] 1 K. B. 152 ; 30 T. L. E. 177 

Hearing “before ConimUsioners — Jllght of S^ir- 
veyor of Tames to be present — Taxes Management 
Act, 1880 (43 4' 44 Viet. o. 19), 57, sab’s. 7. 

Bnle for certiorari to qnash an order made 
by Commrs. of Income Tax, and rnle for a 
mandamus to them to hear and determine an 
appeal according to law, made absolute, the 
Att.'Gen. admitting that the surveyor of 
taxes, who had claimed, and been conceded, 
the riglfl^by the Commrs. to be present with 
them while they were considering their deci- 
sion, had no such right under s. 57, snb-s. 7, 
of the Taxes Management Act, 1880. Kex v. 
Beixton Income Tax Commes. and Anothee 
Uiv. Ct. 29 T. L. E. 712 ; 6 T. C. 196 

Assessment, Kotlce of 

Additional fii'st assessment — Itcguiremeut of 
notice — Manager of company — Mace of abode — 
Thcome Tax Act, 1842 (5 4’ 5 Viet. e. 35), ss. 80, 
188 — Taxes Management 'Act, 1880 (48 4* ++ 
Viet. c. 19), .w. 16, 52. 

Held, that the provision of s. 80 of the 
Income Tax Act, 1842, tliat Commrs. of Income 
Tax must give uotice of assessments under 
8cheds, A. and B either by public notice or by 
delivering to each party charged a notice of the i 
amount of assessment, is extended to an assess- 1 
ment under Sched. E by s. 188 of the Act, and ' 
applies to an additiona.1 first assessment made 
under s. 52 of the Taxes Management Act, 
1880. 

By s. IG of the Taxes Management Act, 1880, 
notices may be served either by delivery to the 
person to be served or by leaving the same at his 
usual or last known place of abode. The pit. was 
the manager of a limited co. which had its office 
in the City of London. The pit. resided at 
Wealdstone, in the county of Middlesex, and 
very rarely attended at the office of the co. 
Hone of the income tax notices sent to the office 
of the co. ever reached him: — 

Held, in an action by the pit. for wrongful 
^listress for non-payment of income tax under 
Sched. E, that in the case of a manager of a 
CO. there is no rule by which he must be taken to 
have a statutory abode at the office of the co. 
apd that in the circipnstances the office of the 
CO, was not the plt.’s usual or last knpjyn pla<5fe of 
abode with® the meaning of s. 16 of the Taxes 
Management Act, 1880. Beeey x. Faeeow 
AND Searcy , - . • . Bankes X 

^ 30J. L. E*129 


EE VENUE (Income ^continued. 

^ Com^pafy.^ ^ 

See below, Offioe foad. llesldeyi^.. 

Ted act ions. 

Brewery business — Balance of gjrofits andi 
gains — Tied houses — JRepairs — Insurance p7'e- 
niiutns — Loss on rejits — Legal expenses — Income 
Tax Act, 1842 (5 4' G Viet. c. 35), s, 100-— 

Tax Act, 1853 (16 4* 17 Viet. o. 34), s. 2. 

Case stated by Income Tax Oominrs. # 

Upon an appeal to the Commrs. for the 
General Purposes of the Income Tax Acts by the- 
appellants §>gainst the assessment upon them 
under Sched* D, in respect of the profits of their 
brewery business, they claimed to be allowed 
deductions in respect of (1.) repairs to tied 
houses ; (2.) difference between rents of leasehold 
houses, or Sched. A assessment of freehold 
houses, and the rents received from tied tenants ; 
(3.) fire and licence insurance premiums ; (4.) rates* 
and taxes ; and (5.) legal costs. ^ 

The tenants of the appellants’ t^d houses 
were bound by their agreements of tenancy to 
repair the interior of the demised premises, but 
did not in fact do any repairs. The appellants 
did all the repairs as a matter of commercial 
expediency and necessarily in order to avoid the- 
loss of tenants. In consideration of the “ tie ” 
contained in the tenancy agreements, the appel- 
lants let their tied houses at less than their real 
annual value in order to get the trade and 
increase the profits of their buskiess as brewers. 
They paid premiums on insurances against fire- 
and against loss of licences in cases where com- 
pensation is not payable ; and this payment was- 
a usual aud proper trade outgoing. They paid 
the rates and taxes for which the tied tenants 
were liable for the same reason as they did the: 
repairs. They also incurred solicitors’ costs in 
connection with their tied houses in respect of 
the renewal of licences, tenancy agreements,, 
complaints against tenants, and assessments to 
rates. They acquired and held the tied houses- 
solely and necessarily for the purpose of their 
business and for making profits tiierein. 

The Commrs. decided that the appellants were 
not entitled to any of the deductions claimed. 

Horridge J. liM, following BrieJnvood 4* Co,, 
Ld. v. Beynolds [1^8] M Q- lb 95, that the- 
deduction in respecfl of tlie repairs could not be- 
allowed ; but that all Ae other deductions, being 
expenses essential to the earning of the profits, 
i ought to be allowed. Appeal allowed m part. 
USHER’B WiLTSHIKE BeEWEBY, LB. V. BeUOE . 

[1913] W. N. 37® 

^ Fh*e insnrame company — Brofts or gains — 
Bremmm receipts — Teductions for wiexpired 
rislis. 

Sun Insueance Office v. Clark 

H. L. (E.) [1912] A. C. 443 ; 81 I. J. (K. B.) 
488 ; 106 L. T. 438 ; [1912] W. N. 79; 

6 T, C. 59 ; 29 T. L. E. 303 ; 56 S. J. 37& 

Letting furni^dwd house — Expense inc7irred 
in Earning propM~~Ex2)e7t,se of renUng Jumse 
elsewhere — Projyeiiy and Income Tax Act, 1842 
(5 4’ 6 Viet. c. 35), s. lOH, Sched. T—Tioorne Tax 
Act, 1853 (1G4- 17 Viet. c. 84), ,s‘, 2, Sched. T. 
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DIGEST OF CASES. 
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BIVESTUE (Incoi^e Tax) — GOtvtinued. 

A lady ina(J^ a ;^ofit by lotting her fur- 
nished Bbuse for two months, and, when 
assessed for income tax thereon, claimed to 
deduct the rent of another house which she 
liad taken to reside in during that period : — 

Held, that this rent was not an expense 
necessarily incurred in earning the profit, and 
accordingly that the deduction should be dis- 
allowed. Wylie d, Eccott 
^ Ct. Sess. 1913 S. C. 16 ; 6 T. C. 128 

Mi/m — Coal Mine, 

A CO., member of a Coalowners’ Association, 
claims allowance of certain contributions 
representing levies made by tho- association 
and expended (1.) in defraying expenses of 
the Conciliation Board (Scotland), (2.) in pay- 
ings subscriptions to the Mining Association of 
Great Britain, and (3.) in experimenting with 
coal dust : — 

Held, that, so far as applied in defray- 
ing the expenses of the conciliation board, I 
the levi^ were an admissible deduction in | 
arriving at the liability of the co.; but that, 
so far as applied to tiEie other two purposes, 
they were not admissible. Lochgelly Ieon 
AND Coal Co., Ld. v. Oeawfoed 

Ct. Sess. (Sc.) 6 T. C. 267 

Mines — Tin mine — Hx])emes of deej)enin(/ 
■shaft — Right to deduct in ascertaining profits — 
Worhing expenditure or capital expenditure — 
Income Tax Act, 1842 (5 <^* 6 Yict. e, 35), s, 60, 
.Sched, A, Ah. 3, r. 2. 

A co. who owned and carried on a large 
tin mine had sunk a vertical shaft which was 
used as a ventilating shaft, and as a centre 
from which levels and roads might be cut for 
the purpose of discovering lodes or pockets 
of ore, and for raising men and materials, 
but not for the purpose of winning ore from 
a more or less vertical lode. The expenses of 
sinking this shaft had not been allowed as a 
deduction in ascertaining the profits in pre- 
vious years. 

As the ore in this section of the mine had 
become practically exhausted, the co. decided 
that the section could no longer be worked, un- 
less they could win ore from the lower levels, 
and accordingly they sank the shaft further- 
down, and such extefisioJl^ •together with the 
old portion, was used in* the same way as the 
old portion. 

OoMmrs. of Income Tax, being of opinion 
^that the cost of deepening the shaft was a 
* proper working cost, allowed the deduction of 
such cost by the co. in arriving at the annual 
profits of the mine. ^ 

Held, that the expenditure incurred in 
deepening the shaft was a capital expenditure 
and not a working expenditure, and that the 
€ 0 . was not entitled to deduct the same. 
Bonnee n. Basset Mines, Ld. 

Horridge J. 108 L. T. 764 ; 6 T. C. 146 

Premium on life inmranooi^Suni payable on 
death before, a)id larger swnffi alite, on ce^ain ; 
*date— Income Tax Act, 1853 (10 17 Viet, c. 34), 

s, 54. • 

An insurance contract, whei^by, in con- 
sideration of an annual premium, lOOZ. is pay- ; 


EEVENITE (Iucoi|e Tax) — aontinued. 

• able on the death of the a;!‘sured within fifteen 
. years and 2001. i| he is alive at the ei»4 of 
I that period, is an “ insurance on his «^life 
; within the meaning of s. 54 of the IsCome Tax 
■ Act, 1853, and the assured is ej^titled to deduct 
the whole amount of the premium from his 
assessment to income tax. 

Decision of Hamilton J. [1912] 1 H. B. 
035, affirmed- 

Observations in Joseph v. Law Integrity 
Insurance Co., Ld. [1912] 2 Oh. 581, ap- 
proved. Gould v. OuEfis - C. A. [1913 1 3K.B. 

84 ; 82 L. I. (K. B.) 802 ; 108 L. T. 779 [1913] 
W. If. 123 ; 29 T. L. E. 469 ; 67 S. J. 461 

Sinhhig Fund — Profits. 

A co. is empowered by Act of Parliament 
to raise money upon mortgage for the purpose 
of carrying out a Government contract, but is 
required by the same Act to establish a sink- 
ing fund for the extinction of the mortgage 
debt. A sum is to be set aside for payment 
into the sinking fund out of each quarterly 
payment received under the contract or out 
of other moneys belonging to the co. ^ 

Held, following the decision in Mersey 
Docks and Harbour Board v. Lucas (1883) 2 
T. C. 25, that the sums thus set aside are not 
allowable as a deduction in arriving at the 
co.’s assessable profits. City op London 
Steam Packet Co. v. O’Beien 

Div. Ct. (Ir.) 6 T. C, 101 

Timber, Cutting and selling — Value of timber 
cut — Right to mahe deduction — New Zealand Land 
and Income Assessment Act, 1908 (Ah. 95 of 
Consolidated Statutes of New Zealand), ss. 71, 79, 
and 87. 

A CO. carried on in New Zealand the business 
of cutting, milling, and selling timber, and for 
the purpose of that business it had acquired, 
upon its incorporation and from time to time 
subsequently, rights over freehold and leasch<id 
bush lands bearing natural timber, in some cases 
by purchasing the lands and in other cases by 
purchasing the timber thereon with the right to 
remove the timber within a stated period : — 

Held that, under the Land and Income 
Assessment Act, 1908, which regulates the 
assessment of income tax in New Zealand, the 
CO. was not entitled in its assessment for income 
tax to make any deduction from the gross 
proceeds of its business in respect of the value of 
the standing timber which it had cut. Kauei 
Timbee Co., Ld. v. New Zealand Comme. of 
Taxes - ^ P. C. [1913] A, C. 771 ; 109 

L. T. 22; 29 T. I. E. 671 

Wear and tear — Succession to business. 

A limited co. (the new co.) incorporated 
in 1910 with the object of taldng over th<^ 
business of another limited co. (the old m.), 
purchased the old co.’s business as a going 
concern. The new co. was assessed under 
the fourth rule of cases l^and- 2 of Sched. D qf 
the*Incom^,Tax Act, 1842 (5 & 6 Viet, c. 35), 
as the person succeeding to the ^business of 
the old co., but objected to the assessment 
on the ground that the profits assessed were 
less than the unexhausfed balance of the 
amount allowable by way of deduction for 
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wear and tear to tl» old co. (snb-s. 3 of s. 26 

of Finance Act, 1907 (f Bdw. 7, c. 13)). 

Tae Crown, relying on s. 12 of the Customs 
and Inlfiifea Kevenue Act, 1878 (41 & 42 Viet, 
c. 15), and isub^. 4 of s. 26 of the. -Finance Act, 
1907, contended that the allowance of such 
balance must be regarded as personal to the 
old CO., and this view was supported by the 
Commrs. on appeal. 

Eeldj that the determination of the 
Commrs. was wrong. Scottish Shibe Line, 
Ld. V. Lethem - Ct. Sess. (Sc.) 6 T. C. 91 

Distress, 

^ See Disteess. 

Divide/ids. 

Dedmctioyifrom dimdends hefoy'e tagy imposed 
ly statute — Dill of Eights (1 W, M. sess, 2, 
6*. 2')-^ Customs and Inland Eeveme Act, 1890 
(53 4 ' S4 Yict, e. 8), s, 30 — Income Tax Assess- 
ment Act^ 1870 (33 34 Yict, c. 4), s, 1 — National 

Debt Act, 3870 (33 34 net. c. 71), ss. 14, 15— 

EerenueMct, 1911 (3 Ceo. 5, c. 2), s, 11. 

A resolution of the Committee of the House 
of Commons for Ways and Means, assenting to 
income tax at a certain rate for the ensuing 
financial year (commencing April 6), does not, 
either per se, or after adoption by the House 
of Commons, authorize the Crown to levy on 
the subject the tax so assented to, before the 
tax has been actually imposed by Act of Par- 
liament; nor can the Bank of England, before 
the tax is so imposed by statute, lawfully 
(^duct any income tax from the dividends 
payable by the Bank to a stockholder without 
the assent of the holder. 

Tlie effect of s. 30 of the Customs and 
Inland Eevenue Act, 1890, and other statutory 
provisions — enacted to meet the inconvenience 
caused by income tax being a temporary tax, 
^en it was intended but not yet enacted that 
the tax should be imposed for the ensuing 
financial year — stated and explained. Bowles 
V, Bank of England - Parker J. [19131 
1 Ch. 57 ; 82 L. J. (Ch.) 124 : 108 L. T. 95 ; 

, [1912] W. N. 252 ; 29 T. L. E. 42 ; 

6 T. C. 136 

Note. 

Bee now Provisional Collection of Taxes 
Act, 1913 (3 Geo. 5, c. 3). 

Exemption. 

Foilidden by statute — Snbseqyient Act autho- 
Hzmg annuity free from all taxes — 8iiper-tax — 
Income Tax Act, 1842 (5 6 Viet. c. 35), 

s, 187 — 34 Viet, c. 1, s. 1 — Ibiance (1909-10) 
Act, 1910 (10 Edio. 7, c, 8), 5. 66. 

^By s. 187 of the Income Tax Act, 1842, any 
future Act conferring an exemption from taxes 
shall not exempt any person from the duties 
granted by the Act of 1842. 

By s. 1 of an Acrof 1871 (34 Yict. c. 1) the 
Crown w£^ empowered to grant •Co Princess 
Louise an annuity of 6,000Z. “ free from all taxes, 
assessment, and charges.” 

By s. 66 of the Finance (1909-10) Act, 1910, 
a super-tax was imposed on incomes over 
5,0002. 


EEVENITE (Income Tax) — ctmtbmed. 

Eeld, that the Acts o^l84y and 1871 being 
inconsistent, the later Act must prevail, and 
that therefore the annuity was exempt from 
income tax. Duke op Abgyll r. Inlanij, 
Eevenue Commrs. - Scrutton J. 30 T. L. E. 48 

Eo7*eign Property. 

Foreign inmstmeyits — Inte^^est not reyyiitted 
ho77ie — Insurance compayiy — Income Tax Act, 
1842 (5^-6 Viet. c. 35), 5. 100, Sched. D, first,* 
fom'th, and fifth cases — Income Tax Act, 1853 
(16 4' 17 Viet. c. 34), s. 2, Sched. D. 

A fire and life insurance co., which, in addition 
to its business done at home, carried on a fire 
insurance business abroad, was registered in this 
country under the Companies Acts and had its 
head office here. One of the objects stated in its 
memorandum of association was to invest money 
not immediately required in such manner as 
might from time to time be determined. By the 
laws of certain of the foreign Sta^s in whieff it 
carried on business an insurance co. wa| required, 
as a condition precedent to carrying on business 
there, to deposit with the Governments of those 
countries certain sums of money and to invest 
those sums in accordance with the local laws. In 
pursuance of those requirements the co. invested 
certain sums in those States. It also voluntarily 
invested there other sums representing accumu- 
lated profits of the business. Both classes of 
investments yielded interest which V’as received 
by the co. abroad but was not •remitted to the 
United Kingdom. This interest was included in 
the balance-sheets of the co. : — 

Held, that the income of the foreign invest- 
ments formed part of the profits or gains of the 
co.’s business and was properly taxed under case 1 
of Sched. D of s. 100 of the Income Tax Act, 
1842. 

Decision of the C. A. [1912] 2 K. B. 41, 
affirmed. Liverpool and London and Globe 
Insurance Co. r. Bennett - H. L. (E.) [1913] 
A. C. 610 ; 82 L. J. (K. B.) 1221 ; 109 L. T. 483 ; 

[1913] W. N. 267 ; 29 T. L. E. 767 : 

67S. J. 739 

Place of assess7'ne)it— Jurisdiction to assess at 
place of residence — Dicoyyie Tax Act, 1842 (6 cj* 
Viet. c. 33), s. 108 — Additional frst assessment — 
Additmial Cayyiyyiis^'^yicrm to “ niahe ” assessiyient 
•ivithln three years afte^ year of asse.ssjyieyit — “ Jf 
the surveyor discovers first assessment biaccxtraie 
— Necessity for legal ecideyice — Ta.res j^antage- 
•77ient Act, 1880 (43 44 Viet. e. 19), eS*. 52 — 

Fbiance Act, 1907 (7 Edio. 7, c. 13), s. 23,* 
sub-s. 2. 

^ The jurisdiction to assess a person to income 
tax under Sched. D inresnect of profits and gains 
from foreign possessions^ not by s, 108 of the 
Income Tax Act, 1842, conferred exclusively 
upon the Commrs. acting respectively for 
London, Bristol, Liverpool, and Glasgow. That 
section merely gives an option to the taxpayer 
to he assessed at one of those places by delivering 
a s^tement of hlteprofits and gains from foreign 
possessions to the Commrs. for that place, and 
upon that being done the Commrs. come ixnder 
an obligation to assess 'liira. Therefore where a 
person chargeable to income tax has not delivered 
a statement of his profits and gains from foreign 
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BEVEUFE (In^E^e Tax) — continued. 
possessions to tn^ Co^tnrs. acting for one of the 
above-mentioned places, the Commrs, acting for 
the place where he resides have jurisdiction to 
•assess him in respect thereof. 

By s. 52 of the Taxes Management Act, 1880, 
as amended by s. 23, sub-s. 2, of the Finance Act, 
1907, “ if the surveyor discovers ” that any pro- 
perties or profits chargeable to income tax have 
been omitted from a first assessment, or that any 
» person so chargeable has not made a full and 
proper or any return, then as regards the duties | 
chargeable under Sched. D the additional j 
Commrs. shall at any time within .the year of 
assessment or within three years after the ex- 
piration thereof make an assessment on such 
person in an additional first assessment in such 
sum as according to their judgment ought to be 
charged on such person, subject to objection by 
■ the surveyor and to appeal : — 

^ JBCeld, (1.) that it is not a condition precedent 
to the jurisdiy.tion of the additional Commrs. to 
make an^dditional first assessment that the sur- 
veyor should have legal evidence of the insuffi- 
ciency or inaccuracy of the first assessment, 
but that it is sufficient, if he satisfies himself 
that the first assessment is insufficient or in- 
accurate. 

(2.) That an assessment is “ made ” when it 
is signed by the additional Commrs. and not 
when it is confirmed by the general Commrs., 
and that therefore an additional first assess- 
ment signed by the additional Commrs. within 
three years after the expiration of the year of 
assessment is “made” in time, though it is not 
confirmed by the general Commrs. until after 
the expiration of that period. Bex v, 

Toir Income Tax Commrs. 

Div. Ct. [1913] 3 K. B. 870 ; 6 T. C. 279 
Property settled on infants — Infants not 
entitled to a vested interest — Provision for 
maintenance and education — “ Uncontrolled dis- 
cretion ” of t7'ustees — Sums 7'emitted to guardian 
in United Kingdom for maiiitenance and education 
— Income Tax Act, 1842 (5 4' 6 Viet. c. 35), if. 100, 
case h— Income Tax Act, 1863 (16 17 Viet, c. 44), 

if. 2, Sched. D, 

A foreigner resident abroad by his will gave 
his property, which was situate abroad, to trustees 
upon trust for his detteas^^ son’s children, who 
were minors, there heli\g a provision that the 
trustees should accumulate the income of the 
respe^ive shares of the children and add the 
accumulations to capital until the children 
• should respectively attain the age of twenty-five 
years, and no child should have any vested 
interest during the continuance of the trust. 
The will (^ntained^ direction to the trustees, 
out of the net income of the proportionate share 
of the trust estate held in trust for any such 
child, to make provision from time to time as 
they in their uncontrolled discretion might think 
necessary or advisable for the suitable main- 
tenance and education of such child. The 
trustees from time to time re^Sltted to the n;|pther 
of the childion, who was their guardian and who 
was residing with them in England, sums of 
money in accordance T^th the provisions of the 
will for the maintenance and edkication of the 
children : — 

• 


EEVEEUE (Income Tax) — continued. 

Held, that the moneys &J remitted were assess- 
able to income ta* under s. 100, case 5, of the 
Income Tax Act, 1842, Sched. D, as being Moneys* 
received in this country in respect^^if foreign 
possessions or as being moneys which were in 
themselves foreign possessions. Drummond v. 
Collins - Horrid ge J. [1913] 3 K. B. 583 ; 

109 L. T. 631 ; [1913] W. N. 276 

Oj^ee. 

JEstate agent — Keg otiat ion fee paid to agent on 
sale under Land PurcJiase Acts — Income Tax 
Act, 1853 (16 4’ 17 Viet. c. 34), Sched. P— Irish 
Land Act, 1903 (3 Edw. 7, c. 37), ff. 23, suh-s. 12. 

The agent of an estate intended to be solU 
to the tenants under the provisions of the 
Irish Land Act, 1903, was employed by the 
vendors to negotiate the sales, under an agree- 
ment by which he was to receive out of the 
purchase-money a commission of 3 per cent, 
on the amount of the same, and this agreement 
was sanctioned by the Estates Comnu’s. under 
s. 23, sub-s. 12, of the Act. The es^tate was ’ 
sold and amount of the commission? paid to 
the agent out of the purchase-money : — 

Held, that the commission was part of the 
annual gains and profits of the ^ent arising 
from his vocation as such agent, in respect of 
which he was assessable to income tax. HUM- 

! PHBEY V. PEABE 

[1913] 2 I. E. 462 ; 6 T. C. 201 

Office or employment of profit — Employment 
exercised wholly out of United Kingdom — Servant 
of limited company — Head office of depaH- 
ment ” — Income Tax Act, 1842 (5 4' 6 Viet. c. 3o), 
s. 146, Sched. E, r. 3 ; .9. 147. 

By r. 3 of s. 146, Sched. E, of the Income 
Tax Act, 1842, the duties shall be paid on 
all public offices and employments of profit 
within ” the United Kingdom; (videlicet) 
.... any office or employment of profit Imld 
.... under any company or society, whether 
corporate or not corporate.” By s. 147, “ every 
person to be assessed for his office or employ- 
ment shall be deemed to have exercised the 
same at the head office of the department- 
under which such office or employment shall be 
held .... although the duties of such office 
or employment shall be performed . • . . 
within or out of ” the United Kingdom. 

The appellant entered into a contract in 
England with a limited co., whose head office 
was in England and who carried on a trading 
business in West Africa, to serve the co. as their 
agent in West Africa ; his employment and 
salary commenced from the date of his leaving 
England for West Africa and continued until 
the date of his giving up charge of the agency 
in West Africa. The appellant had a place ef 
residence in England where his wife and Chil- 
dren resided during his absence in West Africa, 
and where he himself resided when he was in 
England : — • • 

Held, •that r. 3 of s. 146 only applied to^ 
an office or employpaenfc of pront exercised 
within the United Kingdom and therefore dii 
not apply to the appellant’s employment which 
was exercised wholly out of the United King- 
dom' ; that the employment of the appellant 
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by th& CO. was not\an employment tinder a 
department ” within the if.eaning of s. 147 
so as to make him assessable at the head ofiSc© 
of the CO?*? and that therefore the appellant 
was not assessable to income tax in respect of 
his employment under the co. Pickles v. 
Foster - Horridge J. [1913] 1 K. B. 174 ; 

82 L, J, (K. B.) 121 ; 20 Mans. 106 ; 108 
L. T. 106 ; 6 T. C. 131 j 29 T. L, R. 112 
• 

Golf clu h — I^'ees reee i oed fro?)} 'omtoj's — Profit 
or gam — Method of a.s-sess7nent — Imoytie Tasx> Act, 
}®42 (5 6 Viet. c. 35), Soiled. P, Cases 1 and 6. 

The appellants, an ordinary members’ golf 
club, acquired land under a lease from a ry. 
CO. and laid out a golf course and erected a 
club-house thereon. In addition to the mem- 
bers of the club, who were entitled on pay- 
ment of an annual subscription to play on the 
links and to other privileges for the current 
► year, a considerable number of visitors were 
permitted^ use the club premises and to play 
» on the links in accordance with a provision 
contained in the lease which required the club 
to allow such visitors to play on payment of 
certain green fees. The total annual expendi- 
ture incurred by the club in maintaining the 
links in a proper condition for play exceeded 
the total amount of fees received from 
visitors : — 

Held by the C. A., affirming the decision 
of Hamilton J., that the appellants were carry- 
ingf on an enterprise which was beyond the 
scop© of the ordinary functions of the club, and 
as to which separate accounts might be kept 
so as to ascertain whether there were any 
profits, and that any profits derived from the 
visitors’ green fees were therefore taxable 
under Sched. D of the Income Tax Act, 1842. 

nTho Commxs. for the General Purposes of 
the Income Tax had decided that the club was 
liable to assessment in respect of visitors’ 
green fees, less such proportion of the annual 
outlay in maintaining and keeping up the links 
and club-house as the visitors’ contributions 
bore to the entire annual income of the club or 
fund available for the maintenance and up- 
keep. Hamilton J. held that the method of 
arriving at the amount of the taxable profits 
adopted by the Commrs. was wrong, and that 
in default of agreement the case must go back 
to them to ascertain the amount of taxable 
income received by the club : — 

Held^ that this decision was right. 

Decision of Hamilton J. [1912] 2 K. B. 
177, affirmed. Carlisle akd Silloth Golf 
Club v. Smith 

Q, A. [1918] 8 K. B. 75 ; 82 I. J. (K. B.) 837 ; 

11 L. G. R. 710 ; 108 L. T. 785 ; 6 T. C. 198 

Zocal authority supplying loater — Profit oyi 
^ totter rents --ZiaHlity to income tax — Zicome Tax 
Ac% 1842 (5 4^ 6 Viet. c. 35), BOrSched. . A, 
'Wo, 3 — Puitio JSealth (Ireland) Act, 1878 (41 4' 
42 Viet, c, 62), s. 61, suh-Sti 1, 2, 3 ; ss. 232, 233. 

A local district council by virtue of the pro- 
visions of the Public Health (Ireland}? Act, 1878, 
provided waterworks for the purpose of supply- 
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ing water to tive inhabit^ts ^ their district 

and thereby made a profit : — 

Meld, that such profit was a profit within the 
meaning of the Income Tax Act, 1842 (5 & 6 Vict.« 
c. 35), and therefore liable to income tax. The 
Mullingar R. D. 0. r. Rowles Biv. Gt. (Ir.) 

[1913] 2 I. R. 44; 6T. C. 85- 

Supply of water ly rural authority to parishes- 
in their area — Profits in some yyarislies — Losses in 
other parishes — Assessment of profits — Animal 
mlue — Profits — Pural district council — Supply 
of water to contributory places — Separate under- 
tailings — Ineome Ta,a Act, 1842 (5 4' ^ Viet, 
tf. 35), 55. 6O,*l01 — Revenue Actj 1866 (29 Viet, 
c. 36), 5. 8. 

Wakefield R. D. C. v. Hall C. A. [1912] 

3 K. B. 828 ; 81 I. J. (K. B.) 1201 ; 10> 
L. G. R. 1002 ; 107 L. T. 138 ; 76 J. P. 

437 ; 6 T. C. 181 

See above, Peducthms. r 

# 

Residence. ^ 

Company registered abroad — Residence ins 
United Kingdom — Endence — Finding of fact by 
Commissioners — J urlsdiction of Court — Income 
Tax Act^ 1853 (16 4' ^ 2, Sched. 

Where Commrs. for the General Purposes of 
the Income Tax Acts have found as a fact that 
a CO. registered abroad is resident within the 
United Kingdom, and liable to be assessed ta 
income tax under s. 2, Sched. Dm of the Income 
Tax Act, 1853, such finding is final, and the 
Court, on a case stated, will only consider 
whether there was evidence to justify such 
finding. 

Where the business of a co. registered abroad 
was controlled by a board of directors who met 
in England, and all the ordinary stock of the co. 
was held in England : — 

Meld, that there \vas evidence that the co.. 
was resident in the United Kingdom, although 
the co. did not <lo any trade in the United 
Kingdom, and had not any banking account 
here. 

Judgment of the Court below (106 L. T.. 
171) affirmed. American Thread Co. r. 
Joyce - H. L. (E.) 108 L, T. 353 ; 6 T. C, 163 ; 

29 T. L. R. 266 ; 57 S. J. 321 

Company registered g.md reddent in England 
— Business carried on abroad — Local board — 
Controlling power in company m Fngl^nd — 
Liability to income tax on profits abroad — Income' 
Tax Act, 1842 (5 4^ 6 Viet, c, do), s. 100, Sched. P,. ' 
Cases 1, 5. 

A co., whose registered office was in 
Hngland, was registered in England for the- 
purpose of acquiring cerSin hotels in Egypt,, 
and there carrying on the business of hotel 
proprietors. By a special resolution of the 
co. the Egyptian, business was to be carried 
on and managed by a local board in Egypt,, 
which was to be wholly independent of any 
oth^ directors, Imxd and general meetings of 
the co., and only general meetings held an 
were to appoint the local board or to- 
pass resolutions bindiSg on them, but the 
remuneration ^f members of the local board 
was to be determined by the directors. Th© 
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Egyptian busii^ss ’^s to be ^der tbe con- 
trol of local hoam, but the profits of such 
business were to be ascertained as and when 
^the directors considered expedient, and until 
^otherwise directed by the directors the local 
board were to retain such profits in Egypt 
and remit to England only such sums as were 
necessary to pay dividends payable in the 
United Elingdom and to meet expenses in- 
. curred by the London board in London. The 
management of all the business other than the 
Egyptian business remained with the directors 
in London. The Egyptian accounts were made 
up in Egypt, but the balance-sheets and profit 
and loss accounts were made ujT in London. 

The CO. were assessed to income tax under 
case 1 of Sched. D of s. 100 of the Income 
Tax Act, 1842, in respect 'of the whole of 
their profits which during the year of assess- 
ment were derived wholly from their Egyptian 
IMel business; and the Commrs., having found 
that the head and seat and controlling power 
of the cSmpany remained in England with the 
board of directors,’’ confirmed the assess- 
ment : — 

that the finding that the head and 
seat and controlling power of the co. remained 
in England was a finding of fact ; that there 
was proper evidence to support such finding; 
and that it amounted to a finding that part 
of the trading was carried on* within the United 
Kingdom, and that therefore the co. were pro- 
perly assessed under case 1 of Sched. D. 
Egyptian Hotels, Ld. Mitchell 

Horridge L 108 L. T. 658 ; 6 T. C. 152 ; 

29 T. L. E. 109 

JExercise of trade loithin the United Kingdom 
— Agent., haring the receipt of profits — 

Income Tax Act., 1853 (16 17 Vict, c\ 34), 

s. 2, Sched. D. 

Appellants carry on business as merchants 
and commission agents in the United Kingdom, 
and sell goods on behalf of a firm of manu- 
facturers at Yerviers, Belgium. There is no 
written agency agreement. Offers received by 
appellants are submitted to the manufacturers 
for approval, and, if approved, are accepted 
by appellants on behalf of the manufacturers. 
The goods are consign^ to appellants for 
delivery to customers in fife United Kingdom. 
The appellants receive payment for the goods 
and (3|scharge the accounts on behalf of the 
manufacturers. The appellants send sale 
accounts to the manufacturers monthly and 
render a quarterly statement for expenses and 
commission. They are paid by commission 
on business done and are liable for one-hstf 
of the bad debts r-iS 

Held, that the manufacturers were exer- 
cising a trade within the United Kingdom, 
and that the decision of the Commrs. in assess- 
ing the appellants, as agents, in respect of 
the profits derived by the manufacturers from 
the exercise of such trade.^as right. Mao- 
PHEESON & Co. x, Mooee " - Ct. Sess.^Sc.) 

6 T. C. 107 

Residence altroad, % 

A merchant carrying on busir^ss in Madras ’ 
resided there, with his wife, during the whole 


EEVEETITE (Inco:gie Tax) — continued* 
of the year of assessm^ht, not visiting the 
, United Kingdom #it all. His usual residence 
was in Madras, but, in nearly every year* prior- 
. to the year of assessment, he had pisited the 
United Kingdom, residing latterly with his 
> wife and family in a house purchased in his 
wife’s name out of moneys belonging to her 
and himRelf and owned by her. During the 
year of assessment some of his children resided 
in this house : — • 

Held iLloyd v. Sully, 2 T. 0. 37, con- 
. trusted), that during -ftie year of assessment 
he was not chargeable with income tax as a 
person residing in the United Kingdom. 
Tuenbull v, Eostee ^ 

Ct. Exch. (Sc.) 6 T. C. 206 

Retention of Tax. 

Aggregate revenue from undertaliings of 
corporation — Statutory dividend fund account — 
Loans charged on all undertakings and revenue — 
Dividends paid out of profits or gams '"^hrought 
into charge" — Income Tax Act, 1842 (5 4* 
Vict, c. 36), s. 102 — Municipal Corpo'mtions Act, 
1882 (45 4* 46 Vict. c. 50), 139, 140, and 

Sched. V. — Leeds Corporation (^Oeneral Powers') 
Act, 1901 (1 Mw. 7, c. cclv.), ss. 4, 33, 34, 
36—49. 

A local Act, the Leeds Corporation^ 
(General Powers) Act, 1901, provided that“ 
loans raised and to be raised by the corpora- 
tion for the jpurposes of their waterworks 
and other undertakings and properties should 
be charged indifferently upon all such under- 
takings and properties, and should rafCk 
equally and pari passu without priority or 
preference ; such loans having previously been 
chargeable on the several undertakings and 
properties respectively. The Act also created 
a “ dividends fund ” into, and from which, the 
corporation were to pay the amounts of the 
dividends (including interest and other anntal 
sums) payable in respect of the loans. But as 
part of the general account of the dividends 
fund, they were required to keep separate^ 
accounts in respect of the several undertakings 
and properties ; and whenever the respective 
revenues thereof were insufficient to provide 
for the dividends pajmhle in respect of any 
such undertakings or properties, the defi- 
ciencies were to be made up from the city 
fund and city rate (i.e., the borough fund and 
borough rate under the Municipal Corpora- 
tions Act, 1882), the consolidated rate (i.e., 
a rate similar to the general district rate under 
the Public Health Act, 1876), or a .highway 
rate as the corporation might consider equit- 
able. 

In the financial year in question the n<ifc 
revenue from some of these undertakings •and 
properties was more than sufficient to pay 
the dividends, and in these cases a sufficient 
proportion of the revenue to pay the 
defids wa^.carried to the dividends fund, and * 
the balances were carried to the credit of the 
funds or rates from which the deficiencies (if 
there had been any) would have been made up. 
The net revenue from otfier undertakings and 
properties was insufficient to pay the divi- 
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dends, and in the^ cases iie whole of such 
revenue was cairi^ to the dividends fund, 
and*,the deficiencies were fnade up from the 
proper funds or rates. 

The* Corporation, having deducted income 
tax from the «diYidends paid by. them from 
the dividends fund, claimed as against the 
Crown to retain so much of such tax as had 
been deducted from dividends paid in respect 
of the latter class of undertakings and .pro- 
perties, so far as th^ sums required to pay 
those dividends had Ueen made up from funds 
or rates to the credit of which the surplus 
profits of the former class of undertakings 
^and properties had been carried, on the ground 
that those profits, being admittedly taxable, 
had already been “ brought into charge 
within the meaning of s. 102 of the Income 
Tax Act, 184:2 : — 

that the Leeds Corporation (General 
Powers) Act, 1901, distinguished between a 
fund to be created by a mandate of the Legis- 
lature and an account to be kept of that fund 
for its due administration ; that it preserved 
instead ^Of repealing the provisions of the 
earlier Acts by which it was assumed that 
certain dividends were properly payable out 
of the s everal revenues respectively instead of 
being permissibly payable in general out of 
all resources in the aggregate ; that the pro- 
portions of the income received in respect of 
the particular undertakings remained distin- 
guishable portions of interest, although the 
securities for the loans had been unified ; and 
that, therefore, the dividends in question could 
Tiot be treated as having been paid out of 
the profits which had already been brought 
into charge to the tax, and the corporation 
were not entitled to retain the tax deducted 
from such dividends. 

Decision of C. A. (Cozens-Hardy M.R. and 
Farwell L.J., Kennedy L.J. dissentiente), 10 
L. G. B. 81, reversed, and judgment of Hamil- 
ton J., 9 L. G. B. 4:61, restored. SuaDEH" v. 
Leeds Corporation H. L. (E.) 11 L. G. R. 

662 ; 108 L. T. 678 ; 77 J. P. 225 ; 6 T. C. 

211 ; 29T. L. R. 402 ; 67 S. J. 426 

Sujper-tax. 

Assesment — Asmsment under Sched. JD for 
previous year not conclusive for purposes of 
super-tax — Finance (1909-10) Act, 1910 (10 
JEdw. 7, c, 8), ss. 66, 72. 

For the purpose of assessment to super-tax, 
under s. 66 of the Finance (1909-10) Act, 1910, 
the sum at which the taxpayer has been 
assessed to income tax under Sched. D for the 
year preceding the year of assessment to super- 
^tax is not conclusive and binding on the Special 
Cemmrs., and the taxpayer may prove what was 
in fact his income for such preceding year. 

Wylie Hill v. Inland Revenue Commrs.^^ 1912 

0. 1246, followed. Brooks r. Inland 
^ Eevenue OomMrs. - Horridgft J. [i^l3] 
3 K B? 398 ; 82 L. J. (K. B.) 1086 ; 109 L. T. 
363 ; [1913] W. N. 263 ; 29 T. L. R. 765 

Heductiom — Farming . losses — Losses not 
• claimed as deductions from income ^ax — Deduc- 
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REVENUE (Income Tax) — c^ttinued. 
tions not claimed u)itkiM s^j0mntlis — FiTiance 
(1909-10) Act, 1910 (10 Fdw. 7] c. 8), s.«56, suh-s. 2 
— Customs and Inland Revenue Act, 1890 (63 
54 Viet. c. 8), s. 23, subs. 1. 

The Finance (1909-10) Act, 1910, enacts, s. 65, 
sub-s. 2: — “For the purposes of the super-tax, 
the total income of any individual from all 
sources shall be taken to be the total income of 
that individual from all sources for the previous 
year, estimated in the same manner as the totals 
income from all sources is estimated for the pur- 
poses of exemptions or abatements under the 
Income Tax Acts.” 

The Customs and Inland Bevenue Act, 1890, 
s. 23, provTdes that for loss sustained in the 
occupation of land for purposes of husbandry 
an adjustment of liability for income tax may be 
obtained upon giving notice within six months 
after the year of assessment : — 

Held, that a taxpayer, in making a return of 
his income of the previous year for the puxpcses 
of the super-tax, was entitled to claim as deduc- 
tions losses sustained in husbandry^ although 
I these losses had not been claimed as deductions 
I from his income tax, and although his claim 
! was not made within six months after the year 
of assessment. Hill r. Inland Revenue 
OOMMRS. - - Ct. Sess. 1912 S. C. 1246 

Partner — Share of profits of jfartnership 
himmss — Method of assessing partner to super-tu'x 
— Finance Act^ 1907 (7 Fdw. %, c. 13), s. 20 — 
Finance (1909-10) Act, 1910 (10 Fdw. 7, 8), 

8 . 66 . 

For the purposes of super-tax, under s. 66 of 
the Finance (1909-10) Act, 1910, the income 
of a partner from the profits of the partner- 
ship is to be taken to be the share of those 
profits to which he was entitled, under the 
partnership agreement, for the year preceding 
the year of assessment to super-tax, such profits 
of the partnership being ascertained on an 
average of the three preceding years. Gaunt v . 
Inland Bevenue Commrs. - Horridge J. 

[1913] 3 K. B. 896 ; 82 L. J. (K. B.) 

1131 : 109 L. T. 665 ; [1913] W. N. 275 

See below, Mineral Rights Duty — 
Rental Value. 

• 

Wg^terworhs. 

See above, Profits. n 

Increment Value Duty. 

Land x^alues — Valuatio7i — Assessable site 
value — Minus value — Mnance (1909-10) Act, 
1910 (10 Fdw, 7, c. 8), s. 25, sub-s. 4. 

In making the valuation required by the 
Finance (1909-10) Act, 1910, to be made 
for the purposes of the land taxes imposed by 
that Act, “ the assessable site value of land,” 
ascertained in the manner provided by s. 25, 
suKs. 4 of the^ct, may be shewn as a minus 
quantity. 

Decision of the Lqgds of the Ct. of Sess. in 
Scotland n^ed for the purpose of hearing 
appeals undSr the Valuation of Lands (Scot- 
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REVEimE (Ijicrement Value Duty) — continued. 
land) Act (1912v^. Ck 948) reversed. Inland 
Revenue Oommes . v ^ HbebeeI 

H. L. (Sc.) [1913] A. a 326 ; 82 L. J, (P. C.) 

119 ; 11 X. G. R. 865 ; 108 I. T. 850 ; 
" [1913] W. N. 145 ; 29 T. I. B. 502 ; 

57 S. J. 516 

Sale of fee doiple — Gross mine — Sale i*i 
** open marlief'’ hy willinq seller — Special 
^adaptaVilitq to needs oj particular purchaser — 
Mnance (1909-10) Act, 1910 (10 JSdw. 7, 6*. 8), 

25. 

Appeals b.y the Inland Revenue Commrs. from 
decisions of a referee under the Finance (1 909- 
10) Act, 1910. I 

The appeals to the referee by Clay and others 
and Buchanan and others were heard together, 
both having reference to the sanae dwelling- 
house and garden, the fee simple of which house 
was bought by Clay and others on Sept. 29, 1910, 
frc%i Mrs. Buchanan for 1000/. 

On Jan. 2f, 1911, a provisional valuation of 
the house^as made which shewed the following 
items : — Original gross value, 750?. ; original 
total value, 750Z. ; difference between the gross 
value and the value of the fee simple divested of 
buildings, trees, &c. , 5G0?. ; original full site 
value 190?. ; and original assessable site value, 
190?. 

The conveyance of the house by Mrs. 
Buchanan to Clay and others being an 
occasion ” under and by virtue of s. 2, sub-s. 2, 
of the Finance (1909-10) Act, 1910, particulars 
as provisionally determined of the values on the 
occasion were, on Feb. 21, 1911, duly made 
and served by the Commrs.’ valuer. Those 
particulars shewed as follows : — Value of land 
on the occasion, 1000?. ,* difference between gross 
value and value of the fee simple divested of 
buildings, trees, &c., 560?. ; site value on the 
“ occasion,” 440?. 

Notices of appeal were duly given against the 
total site value fixed in the provisional valuation, 
and against the provisional determination of the 
site value on the “ occasion.” 

At the hearing of the appeals by the referee 
evidence was called on both sides. The evidence 
called by the Commrs. shewed that the gross 
value of the land on the occasion did not exceed 
750?. j the evidence catled the other side did 
not dispute that, apart fr®m one special circum- 
stance, the gross value was fairly fixed at 750?. 
The special circumstance was that the purchase 
. by Clay and others from Mrs, Buchanan was a 
purchase on behalf of the proprietors of a nurses’ 
home, who occupied the house next door to the 
house in question, and they being desirous o| 
extending their premirts, were prepared to give, 
and did give, 1000?. for the house now in ques- 
tion, It was contended that that circumstance 
constituted a special adaptability of the house 
ill question, enhancing its value and rendering 
1000?. a proper value to be fixed. 

The referee in Clay’s casq^fixed the gross 
value at 1000?., the differenbe between gfoss 
value and value of fee simple of land divested of 
buildings, trees, &c., at ^^00?., and the full site 
value and assessable site value at 200?. 

In the other appeal (BuchanSu’s case) the 


REVEKDE (Increment Value Duty) — contmued. 
referee fixed the vilue of land on the occasion at 
1000?. and the site value oi#the occasion at 200?. 

The Commrs, afipealed in both cases^ Con- 
tending that the evidence shewed that the fee 
simple, sold in the open market by willing 
seller, would not have fetched more than 750?., 
and that the price that one particular purchaser 
might, owing to special circumstances, be pre- 
pared to give was not the measure of the market 
value of the house. 

At the hearing of tffe appeals oral evidence 
was given as to the value qj; the house in question, 
the evidence being to the same effect as that 
given before the referee. 

Scrutton J. dismissed both appeals, being 
opinion that the principal buyer could not be 
excluded from the “ open market,” though, for a 
genuine business reason, that person was willing 
to pay a higher price than others. His Lordship 
also stated that the fact that he had heard oral 
evidence in these appeals must not be taken as 
binding him or other revenue judges to follow 
such a course in future. Appeals dismissed. 
Inland Revenue Commes. v. Clay and 
Others. Inland Revenue Coaxes, v. 
Buchanan and Others 

Scrutton J. [1913] W. 377 

Sale of fee simple — Mode of calinilation — 
Fma7toe (1909-10) Act, 1910 (10 MiV. 7, c. 8) 
ss. 1, 2, 25. 

In order to ascertain the site value of land 
for the purposes of increment value duty on the 
occasion of a sale the value of the consideration 
for the transfer must in accordance with s. ^ 
sub-s. 2, of the Finance (1909-10) Act, 1910, be 
taken as the basis of the calculation, and from 
that must be made the like deductions as are 
directed by s. 25, sub-s. 4, of the same Act. 

So held by the C. A. (Oozens-Hardy M.K. 
and Kennedy L. J., Swinfen Eacly L.J. dissenting) 

In 1910 the appellant sold the fee simple of# 
house, subject to tithe of the capital value 
of 3Sl., for 7501. At the time of tlie sale the 
“ gross value,” that is, the amount which the 
fee simple of the property if sold in the open 
market by a willing seller in its then condition 
free from any charge or burden might have been 
expected to realize, was 658?. On April 30, 1909, 
and at the date of the sale, the “ full site value ” 
was the same, namely, 228?. The original 
assessable site value ” was 105?. A deduction 
of 90?. was allowable for expenditure on the 
land. 

An assessment of 25?. gross increment value 
duty under ss. 1 and 2 of the Finance (1909-10) 
Act, 1910, upon a sum of 125?. gross increment 
value, was made upon the appellant. On appeal 
the referee held that no increment value duty 
was payable, but this decision was reversed 
Horridge J. 

JSeld by the €. A. (Oozens-Hardy M.B. and 
Kennedy L.J., Swinfen Eady L.J. dissenting), 
thak the proper method of calculating tm ^ 
increment Talue under the Act wa^ to deduct 
430?., the difference between the 228?. full site 
value and the 658?. gross value, and also the 
allowance of 90?. from •the purchase price 
of 750?., leading 230?. or an excess of 125?. over 
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EEVENTTE (Increment Value Buty) — eontinmd. 
the original site value of ^05^. ; and that, 
therefore, increment “lalue duty was payable on 
the sum of 125Z- i: 

* Decision of Horridge J. [1913] 1 K. B. 346, 
affirmed. ^ w- 

Herherfs Tni^tees v. Inland Revemie (1913) 
60 S. L. R. 569, since reported sub nom. Inland 
Revenue Commrs. v. Herbert [1913] A. C. 326, 
discussed.* Lumsdek %\ Inland Revenue 
COMMES. C. A. [1913] 3 K. B. 809 ; 82 I. J. 

(K. B.) 1275 *,» 109 L. T. 361 ; [1913] 
W. N, 268 ; 29 T. L. R. 769 

(T 

Site “Value — Substituted site “value — Mortgage 
— Mode of calculation — Interest in land — Finance 
(i.909-10) Act, 1910 (10 Mm. 7, u. 8), ss. 2 25. 

Appeal from a decision of Scrutbon J. 

The original Site value of the applicant’s free- 
hold house had been ascertained under s. 25 of 
th-e Finance (1909-10) Act, 1910. The original 
gross value was 800L, and the deductions to 
arrive at full site value were 610Z., leaving the 
original assessable site value 1902. 

In Dec., 1898, the applicant had mortgaged 
the house for 8002., and she now claimed, under 
«. 2, sub-sf^, that the value of the house at that 
■date was 12002., on the footing that the 
mortgagees were trustees and that it must be 
assumed that not more than two-thirds of the 
value were advanced on the security of the 
•fhouse. She contended that 12002. ought to be 
substituted for 8002. as the original gross value 
•of the house, and that the assessable site value 
was 2732. The Commrs. refused her application 
and the referee affirmed their decision. 
Sgrutton J. reversed the finding of the referee 
and held that the applicant was entitled to have 
3732. substituted for 1902. 

The Commrs. appealed. 

The C.A. held that 'the amount secured by 
the mortgage was not to be treated as a means 
of inferring what was the gross value of the 
m<ytgfl.Q’ed land, but must itself be taken to be 
that vafue. Their Lordships accordingly allowed 
the appeal. Hayllab “o Inland Revenue. 
COMMES - - - CA. [1913] W.N. 370 

Inhabited House Duty. 

See above, House Duty. 

Land Tax. 

Redemption— Land abutting on highway— 
Exoneration ad medium filum — Under- 
ground railway — Land Tax Act, 1797 
(38 Greo. 3, c. 5), ss. 4, 17, 18, 80— 
Land Tax Redemption Act, 1802 (42 
Geo. 3, c. 116), ss. 8, 38. 

See Land Tax, 

Land Values. 

^ See above. Increment Value Duty. 

Legacy Duty. 

Successive interest s^Beciuest^ for lives^Re- 
mainder to contingent class— Same rate of duty 
t^^Tossible intestacy — Ktictofhm liable to smaller 
rate— Mode of pay meid— Legacy Lutg^Xct, 1796 
(36 Geo. 3, c. 52), ss. 6, 12, 15, 17. 

In re Duppa. Fowlee r. Duppa 

Swinfen #Eady J. [1912] 2 Ch. 446 ; 

107 L. T. 622 ; [i912>W. N. 192 


EEVEHDE — oontimed, 

^Licence |faty./ 

See below, Licensed Premises. 

Licensed Premises. 

Annual Licence Value. 

Basis of calculation — Finance (1909-10) Ac% 
1910 (10 FJdio. 7. c. 8), s. 44, sub-s. 2. 

By s. 44, sub-s. 2, of the Finance (1909-10) 
Act, 1910, for the purposes of the sub-section 
the annual licence value of licensed premises 
shall he taken to be the amount by which the 
annual value of the premises as licensed premises 
exceeds the. annual value which the premises 
would bear, i# they were not licensed premises, 
and “ in estimating for that purpose the value as 
licensed premises of hotels or other premises used 
for purposes other than the sale of intoxicating 
liquor, no increased value arising from profits 
not derived from the sale of intoxicating liquor 
shall be taken into consideration ” : — ^ 

Held^ (1.) that the ejusdem generis rule of 
construction did not apply to the word^^ “hotels 
or other premises used for purposes other than 
the sale of intoxicating liquor,” and, con- 
sequently, that a public-house which derived 
part of its profits from the sale of non-intoxi- 
cants fell within this provision ; (2.) that the 
words increased value ” meant only the extra 
value arising from the profits of the trade in 
non-intoxicants due to the fact that the trade 
was carried on on licensed premises, and not the 
total value arising from the {profits of that 
trade. 

Decision of the C. A. [1912] 3 K. B. 377, 
affirmed on the first point and reversed on the 
second point. Inland Revenue Commes. v. 
Tkuman, Hanbuey, Buxton & Co., Ld. 

H. L. (E.) [1913] A. C. 650 ; 82 L. J. (K. B.) 

1042 ; 109 L. T. 337 ; [1913 j W. H. 219 ; 

77 I. P. 397 ; 29 T. L. R 661 

lAcence Duty. 

Increase of Duty — Lease — Sub-lease — • 
Liability of Lessor to pay 2 jroportio?i of increase 
“ Held under a lease" — Licence-holder — Finance 
(1909-10) Act, 1910 (10 Mw. 7, c. 8), 43, 46 

— Finance Act, 1912 (2 3 Geo. 5, c. 8), s. 2. 

Sect. 2 of the Finance Act, 1912, provides that 
“where the licensed^j^em^^es are held under a 
lease ” which does not qpntain any covenant by 
the lessee to obtain intoxicating liquor from the 
lessor, the lessee shall be entitled to recover 
from the lessor a proportion of any increase of 
the duty payable in respect of the licence under 
the Finance (1909-10) Act, 1910 : — 

Held, that this provision does not apply to 
tlfe case of a lessee of licen^d premises who has 
sub-let the premises and wno is not himself the 
holder of the licence. Watney, Combe, Reid 
& Go., Ld. V . BbeneBs - - - Div. Ct. 

[1913] 3 KB. 427 ; 82 L. J. (K B.) 1246 ; 

109 L. T. 159 ; [1913] W. N. 225 ; 77 

J. P. 461 ; 29 T. L. R. 648 j 67 S. J. 687 

# ' ^ 

Mineral Rights Duty. 

Appeal, col. 541. ’ 

Grant of Righf to Let Down Surface, 
col Mil. 
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REVENUE (Mineral Eights Duty) — continued. 
Rental V^ue^ol. 542, 

Valuation, co^ 543. * 

Way leaves, col, 543. 

m 

Aj}peal, 

Assess nmit — Decision of referee — Conimrs, 
of Inland Revenue — Right to ap]peal to High 
Court on conditions directed hy Rules of 
, Court" — Rules as 4o appeals hy subject only — 
Any person aggrieved" — Finance (1909-10) 
Act, 1910 (10 Fdw. 7, c, 8), s. 33, suh-s, 4 — Rules 
of the Supreme Court (Finance (1909-10) Act'), 
1911 — Revenue Act, 1911 (1 Geo, 5, e, 2), s. 7. 

By s. 33, sub-s. 4, of the^Finance (1909-10) 
Act, 1910, “any person aggrieved’* by the 
decision of a referee under the Act may appeal 
to the High Court “ within the time and in the 
manner and on the conditions directed by Rules 
of Court.” Rules, dated Jan. 16, 1911, were 
made under the section, some of which appeared 
to be framed '^to meet the case of an appeal by 
the subject and did not apply to an appeal by 
the Commrs. of Inland Revenue. 

By s. 7 of the Revenue Act, 1911, which re- 
ceived the Royal Assent in March, 1911, it was 
declared that the Commrs. of Inland Revenue 
had a right of appeal to the High Court as 
“ persons aggrieved ” under s. 33, sub-s. 4, of the 
Finance (1909-10) Act, 1910: — 

HeM, that the Commrs.’ right of appeal was 
absolute, and not affected bj^ the omission from 
the rules of complete, exhaustive, or appropriate 
provisions as to the procedure upon an appeal by 
the Commrs. 

Decision of Horridge J. reversed. Inland 
Revenue Commrs. v . Joicey (No. 1) - C. A. 

[1913] 1 K. B. 445 ; 82 L. J. (K. B.) 162 ; 

108 I.. T. 135 ; [1912] W. N. 297 ; 

29 T. I. R. 160 

JVbte, 

See now Rules of the Supreme Court, 
December, 1912, Finance (1909-10) Act, 1910, 
W. N. 1912, p. 492. 

Grant of Right to Let Down Surface. 

Copyholder — Lease of “ right to worli the 
minerals" — Finance (1909-10) Act, 1910 (10 
Fdm, 7, c. 8), s. 20, sf 

The respondent the owner in fee of 
certain copyhold lands. In 1873 the lords of 
the ^nanor granted a lease of the coal and 
other minerals under his land to a colliery co. 
By the custom of the manor the lords and their 
lessees were entitled to work the minerals 
■without the consent of the copyholder so long 
as they did not let^^idlown or injure the surf^e. 
In 1897 the respondent “ demised ” to the 
colliery co. full power and liberty to work the 
coal under his land, without leaving any 
support for the surface, at a rent measured 
by the quantity of coal raised : — 

Held, that the so-called demise was merely 
•a release by the respondent of his ri^t to 
■support in consideration of a money payment, 
and was not a lease of a “ right to work 
minerals ” within ftie meaning of s. 20, 
.sub-s. 2, of the Finance (1909H0) xict, 1910. 
• 


REVENUE (Mineral Rights Duty) — continued. 

Decision of Horridge J. [1913] 1 K. B. 458, 
affirmed. Inland Commrs. v . Joicey 

(No. 2) - C. [1913 J2 K. B. 680 ; 82 J,. J. 

(K. B.) 784 ; 108 1. T. 738 ; [1913] W. N. 169 ; . 

29 T. L, R. 637 ; J, 657 

Rental Value, 

Rent paid by loorMng lessee in last tvorlt ing 
year — Arrears of rent — Landlord' s property tax 
— Supei’dax — Finance J1 909-10) Act, 1910 (10 
Edw. 7. <?. 8), 20, 66. . 

By s. 20 of the Fmance (1909-10) Act, 

1910, mineral rights duty is charged on the 
rental value of all rights to work minerals. 
Where the right to work the minerals is the 
subject of a mining lease, the rental value is 
the amount of rent paid by the working lessee 
in the last working year in respect of that 
right. 

The Marquess of Anglesey was the grantor 
of a mining lease at a yearly rent of 1607. In 
the year ending Sept. 30, 1911 (which was the 
last working year for the purposes of the 
case), he received from the lessees#a sum of 
1417. 6s,, being 1507. for rent up to April 6, 

1911, less 87. 155. deducted by the lessees in 
respect of income tax : — 

Held, that the amount of rent paid by the 
W03;kiug lessees was the sum of 1417. Bs., and^ 
not the sum of 1507., and consequently that^ 
the former and not the latter sum constituted 
the rental value upon which mineral rights 
duty was chargeable. 

The Duke of Beaufort was the grantor of 
a mining lease at a yearly rent of 5007. ^n 
the year ending Sept. 30, 1909 (which was the 
last working year for the purposes of the 
case), he received from the lessees 3667. 65. 
in respect of three quarters’ rent in arrear for 
the year 1907. The Act came into force on 
April 29, 1910 : — 

Held, that mineral rights duty was jiiy- 
able on the 3567. B$, arrears of rent. 

By s. 66 of the Act there is charged for 
the year therein specified in respect of the 
income of any individual the total of which 
from all sources exceeds 60007. an additional 
duty of income tax referred to in the Act as 
super-tax. For the purposes of super-tax the 
total income of any individual frOm all sources 
is the total income of that individual from all 
sources for the previous year estimated in the 
same manner as the total income from mil 
sources is estimated for the purposes of 
exemptions or abatements under the Income 
Tax Acts. 

It being assumed that the Duke of Beaufort 
was liable to pay super-tax : — 

Held, that in order to arrive at the rentel 
value of the mineral rights aforesaid the 
amount of super-tax was not to be deducted 
from the above sum of 3567. 65. 

Decisions of Hamilton J. [1912] 2 B. 
281, affiiEfned. Duke of Beaufort v , InlanjT 
Revenue Commrs. Inland Revbnub CoMMiiS. 
V , Marquess of Anglesey 

C. A. [1913] 3 K. J8. 48 ; 82 E. J, (K. B.) 

• 866 ; 108 L. T. 903 ; [1913 | W, N. 168 
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EEVEKTJE (Mneral Eights Duty) — oo7vthmed. 

f 

yd^mtio?i. 

e f 

• Form 5 — Legality — Finance (1909-10) Act^ 
1910 (10 F^w, 7, e. 8), 20. 

On a 5laim b;j the pit. for a declaration that 
Form 5 issued by the Commrs. of Inland Revenue ! 
under s. 20 of the Finance (1909-10) Act, 1910, 
was illegal, unauthorized, and ultra Tires, and 
that he was under no obligation to comply with 
the requisitions containeil therein, the Commrs., 
being of opinion that Form 5 could not be 
supported, consented t(T an order being made 
following the form made in JDymn v. Att,~ Gen. 
[1912] 1 Ch. 159. Lord Mowbray 'o. Att.- 
CteK. - - Ehiliimore J. 29 T. L. E. U6 

Wayleacea. 

As^se^smemt — Finance (1909-10) Act, 1910 
(10 Mw. 7, 0. 8), ss. 20, 24. 

By s. 20 of the Finance (1909-10) Act, 1910 
(10 !Bdw. 7, c. 8), it is provided that there shall 
• be charged, levied, and paid an annual duty, 
called min^al rights duty, on the rental value 
of all rights to work minerals, and of all mineral 
wayleaves, at the rate in each case of 1.9. in the 
pound of that rental value. By sub-s. 2 (u) of 
the same section it is also provided that the rental 
^,alue shall be taken to be “In the case of a 
mineral wayleave, the amount of rent paid by the 
working lessee in the last working year in respect 
of the w^ayleave.” In the deiining section of the 
Act as to minerals, namely, s. 21, the expression 
“mineral wayleave” is stated to mean “any 
leave, airleave, waterleave, or right to use a 
shaft granted to or enjoyed by a working lessee, 
whether above or under ground, for the purpose 
- of access to or the conveyance of the minerals, or 
the ventilation or drainage of his mine or other- 
wise in connection with the working of the 
minerals.” 

€. leased certain land to the C. Coal Go. for 
mining purposes, and the rent payable by the 
CO. under the lease included (inter alia) cer- : 
tain percentages calculated upon the amount of 
coal brought upon and carried over the grantor’s j 
land from mines which were not on the grantor’s 
land, but which coal was the produce of ‘ ‘ foreign ” 
mines. Included in the total rent paid to S. in 
the year of assessment, iiameljq 1966Z., were 
two sums of 436?. 7.s’. 11^?. and 351?. 9^-. Ad., 
received in respect of coal belonging to other 
owners, but brought to bank on S.’s property 
and carried over the said property. S. was 
assessed in respect of these two sums as for 
mineral wayleaves, and appealed to one of the 
referees under the Finance (1909-10) Act, 1910, 
contending that the mineral rights duty did not 
reMe to the minerals not the property of the 
appelfeant carried under the mineral wayleaves. 
The referee decided that the sums were rightly 
included in the assessment, and stated a special 
casQjin regard to them ^ | 

^ Meld (dismissing the appeal), that tfiO deci- ' 
sion of the reM^ee was correct. Bhawe Storey 
iNiiAEE Revenue Commrs. Scrutton J. 
lOaL.T.559; [1914] J K. B.87 ; [1913] W.N. 

309 ; 30 T. L. E. 89 ; 58^8. J. 121 


EEVENDE — continued, ^ 

Eeversionf^utyf ♦ 

Bene-jit accruing to the lessor — Basis of asce?*^ 
talnment of — Building agreement — Bxpenditure. 
on hdlding '"^payments made in cuyisidcration of 
the lease — 'Whether ground rent a ^'nominal 
renV^ — Finance (1909-10) Act, 1910 (10 Ed'W. 7, 
8), 13. 

Where under a building agreement a builder 
agrees with the owner of land to erect houses 
thereon and to expend in so doing not less than 
a certain specified sum in consideration of a lease 
thereof being granted to him on completion of 
the houses, tj^ sura so expended on their erection 
is not a ‘‘payment made in consideration of the 
lease” within the meaning of s. 13, sub-s. 2, of 
the Finance (1909-10) Act, 1910, and cannot be 
taken into consideration for the purpose of ascer- 
taining the total value of the land at the time 
of the original grant of the lease. 

The fact that the rent reserved i,yider a leale 
is only a ground rent and does not represent the 
full value of the land and the buildings on it does 
not constitute it a “ nominal rent ” within the 
meaning of that sub-section. That expression 
as thei'e used means a sum paid by way only of 
an acknowledgment of the lessor’s title without 
I any relation to the value of the premises 
demised. Stepney and Bow Educational 
Foundation Governors i\ Inland Revenue 
Commrs. - Horridge J. [1913] 3 K. B. 

670 ; 82 I. J. (K. B.) 1300 ; *109 L. T. 165 ; 

[1913] W. N. 224 ; 29 T. L. E. 631 

Betermination of lease — Total -cahie of land 
— Licensed premises — Value of licence — Finance 
(1909-10) Act, 1910 (10 Fdo). 7, c. 8), 13 ; 

-s*. 25, s^ib'SS. 1, 3. 

In estimating the total value of land for 
the purpose of assessing the reversion duty 
payable under s. 13 of the Finance (1909-10) 
Act, 1910, on the determination of a lease, 
the fact that premises on the land axe licensed 
for the sale of in'toxicating liquor, and that the 
value of the land is thereby enhanced, is an 
element to be taken into consideration. 

Decision of Horridge J. [1913] 1 K. B. 184, 
afidrmed (Buckley L.J. dissenting). Inland 
Revenue Commrs. v. Fitzwilliam (Earl) 

G. A. [1913] 2 K. ;'^2 L. J. (K. B.) 777 ; 

108 I. T. 7Al 5 [1913] W. H. 157 ; 

29 T. L. E. 638 

“ Purchase ” of 'reversion — Marriage settlement 
— Consideration of marriage — Finance (1909-10) 
Act, 1910 (10 Edw. 7, r. 8), 14, suh-s. 1. 

In the year 1888 the freehold reversion 
expectant on the determination of a lease for 
ninety-four years from Mi^'aelmas, 1816, was 
conveyed, subject to the lease, to the trustees 
of a marriage settlement, before and in con- 
sideration of the marriage, upon the trusts 
thereby declared. 

Upon a claim for reversion duty under 
s. 13, sub-s. 1, of the Finance (1909-10) Act, 
1910, ^jhe trustees^laimed exemption under 
s. 14, sub-s, 1, on the ground that the rever- 
sion was purchased before April 30, 1909 : — 

Eeld by the 0. A. (Oozens-Hardy M.R. 
and Kennedy IPJ., Buckley L.J. dissenting)# 
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EEVENITE (Eeversioa Euty) — continued, 
that the word “^TiKhase ” in s. 14, snb-s. 1, 
was us^ in the ordinary conftnercial sense of 
<4 more technical sense of 

purchase for valuable consideration,” and 
• that the reversion in question was not exempt 
from duty. 

Decision of Horridge J. [1913] 1 K. B.. 220, 
affirmed. Inland Eevende Commes. v, 
Ubibblb - - C. A. [1913] 3 K. B. 212 ; 

82 L. J. (K. B.) 900 ; 108 L, X. 887 ; [1913] 
W. F. 136 ; 29 T. L. E, 481 ; 67 S. J*. 476 

Sw*re7ider of lease — Basis for cbscertaining 
total value of land at the time of original grant of 
lease — Tenancy at loill — Bight to Uase — Finance 
(1909-10) Act, 1910 (10 Edw. 7 <?.'"8), s. 13. 

The provisions in s. 13, sub-s. 2, of the 
Finance (1909-10) Act, 1910, with reference to 
the ascertainment of the total value of land - at 
the time of the original grant of a lease are 
exclusive, and provide the only method in which 
Hie total value of the land at the time of the 
original grafft of the lease is to be ascertained, and 
therefoi^ other evidence as to the real value of the 
land at the time of the granting of the lease 
cannot be given. 

Property on the B. estate, Huddersfield, was, 
before 1860, largely held on tenancy by “ tenant 
right.” A person desiring to obtain land on 
“ tenant right ” applied to the agent for the estate 
for permission to build upon the land selected, and 
upon approval by the agent of the plot and 
plans for building, and upon agreement as to the 
rent to be paid, was allowed to enter upon the land 
on the understanding that he would build thereon. 
His name was then entered upon the tenant roll 
of the estate. If a tenant wished to sell his 
house, he purported to surrender the property to 
the landlord, and the name of the purchaser was 
then entered on the tenant roll ; if he died, the 
name of the next of kin or legatee was substituted 
on the tenant roll. The rent payable by a tenant 
by ‘‘ tenant right ” was about one half of what he 
would have paid if the land had been taken on 
a renewable lease. Ho lease was granted to a 
tenant by “ tenant right,” but he had an expecta- 
tion that he would not be disturbed so long as 
the rent was paid. In 1849 M. applied for per- 
mission to become a tenant by “ tenant right ” 
of a piece of land, and was allowed to enter into, 
possession of the lar& orHfclie understanding that 
he would build thereof. He in fact expended 
about 350Z. in the erection of a house. The rent 
of tile plot was fixed at 11. 7s. per annum- In 
1867 the then owner of the E. estate granted a 
lease, at aground rent of Ih 165. 8^., of this piece 
of land for ninety -nine years to C., as being the 
person then entitled to the “ tenant right” grafted 
to M. In Oct., 1910fthis lease was surrendered in 
pursuance of an agreement by the present owner 
of the estate to grant a new lease of the land 
for 999 years at an increased ground rent. I he 
Inland Eevenue Commrs,, in assessing the rever- 
sion duty payable by the lessor under s, 13 of 
the Bdnance (1909-10) Ack 1910, on such sur- 
render, valued the total value of tne landP^at the 
time of the original grant of the leaseat 40^. 65. 8i., 
being twenty- two ye^s’ purchase of ll. 165. 8/7., 
the rent reserved by the lease. The lessor 
claimed that the value of th^ undertaking to 


EEVEEBE (Eeversion Duty) — continued. 
build given by® M. when he entered into 
possession ought also ^o be taken into 
account : — * ^ » 

Held, that tenants by “tenant right*' 
had no higher right in their property than that 
of a tenant from year to y<mr, and that the 
undertaking by M. in 1849 to erect buildings 
on the land was not connected in any way with the 
grant of the lease to C. in 1867, and could not 
therefore be taken into account in asceidaining 
the total value of the land at the time^ of the 
granting of the lease inJ867, even assuming that 
the rent of 1^. I65. Hd. reserved by the lease was 
a nominal rent. ^ * 

Held, further, that the surrender by C. of i},is 
“tenant right” in the property in 1867 on the 
granting of the lease could not be taken into 
account as a “payment” within sub-s. 2 of s. 13 
of the Act of 1910, as he had no legal right in 
the property beyond that of a tenant from year 
to year. 

Bamsden v. Dyson (1866) L. E. 1 H. L. 129, 
considered. Eamsden v. Inland Ek venue 
Commrs. - Horridge J. [1918] 3 K. B. 680 ; 

82 L. J. (K. B.) 1290 ; 109 L. T. 106 

Surreyider of lease — Grant of new lease — 
Benefit accruing to lessor — Deductvm^Conijjeyi^ 
satio/i paffalyle hi/ lessor at determX nation of lease 
—Finance (1909-10) Act, 1910 (10 Edio. 7, c. 
s. 13, stih-s. 2 — Bevenue Act, 1911 (1 Geo.t), c. 2), 
s. 3, sich-s. 2. 

In ascertaining the value of the benefit 
accruing to a lessor, by reason of the deter- 
mination of a lease, for the purpose of the 
reversion duty payable under s. 33, snb-ar 3, 
of the Finance (1909-10) Act, 1910, there is, 

! by sub-s. 2, to be deducted “ all compensation 
payable by such lessor at the determination of 
the lease.” 

Two leases, which would have expired 
respectively in 1968 and 1966, were surren- 
dered by the lessee to the lessor on Beef 19, 
1910, on which date the lessor granted to the 
lessee a new lease of the hereditaments com- 
prised in the two leases at the same rent for 
a term expiring in 1979, The new lease was 
expressed to be made in consideration of the 
surrender of the two leases. If there had been 
a surrender of the two leases and no new lease 
had been granted, the value of the benefits 
thereby accruing to the lessor would have been, 
respectively, 395^. and 13407. The Commrs. 
claimed reversion duty on those two sums 

Beld^ that the grant of the new lease was 
not compensation payable by the lessor at the 
determination of the two leases within the 
moaning of s. 13, sub-s. 2, and that reversion 
duty was payable on the sums claimed. 

Decision of Horridge J. [1913] 1 K.^B. 
366, reversed. Inland Eevenue Comm4is. v. 
Marquess op Anglesey - C. A. [1913] 8 K. B. 

62 J 82 L. J. (K. B.) 811 ; 108 E. T. 769 ; [1913] 

W. -N. 147 ; 29 X L. E, 496 ; 67 S. J^617 

Settlement Estate Dwty. 

Pro/perhj deemed to pass on death — Settle- 
ment not iyi consideratioi of money or momi/s 
worth — 9)eath of settlor within three yea7*s— 
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BEVEHITE (Settlement Estate Buty) — continued, 
PToperty passing “ under tlialPdlsposltion on the 
death of the deceasM ” — Mnanoe Aot^ 1894 
^(57 58 Viot. 0. 30), ,•?. 2, m&lt. 1 (c) ; 5. 

By s. 1 of the Finance Act, 1894, estate 
duty is i^iahle upon the principal value of 
all property, settled or not settled, which 
passes on the death of the deceased. 

By s. 2, sub-s. 1, “Property passing on 
the death of the deceased shall be deemed to 
include ” (c) property which would be required 
on the death of the decSased to be included in 
an account under s. of the Customs and 
Inland Kevenue Act, 1881, as amended by s. 11 
of the Customs and Inland Revenue Act, 1889, 
i^ those sections were thereon enacted and 
extended to real property as well as personal 
property, and the words “ voluntary ” and 
“ voluntarily were omitted therefrom. 

By s. 6, “ (1.) Where property in respect 
of which estate duty is leviable is settled by 
the will of the deceased, or having been 
settled by some other disposition passes under 
^ that disposition on the death of the deceased 
^ to some person not competent to dispose of 
the prepay,” a further estate duty (called 
settlement estate duty) on the principal value 
of the settled property shall be levied. 

By a deed, which was made in considera- 
tion of natur^ love and affection, the owner 
•ef certain property settled it upon his son for 
life with remainders over. The settlor died 
within three years after the execution of the 
deed. The property came within the class 
referred to in s. 2, sub-s. 1 (c), of the Finance 
Act, 1894, and estate duty was paid in respect 
th^eof upon the death of the settlor. The 
Crown also claimed settlement estate duty 
under s. 6 : — 

Meld, that the property comprised in the 
deed passed on the execution of the deed and 
not “ at the death of the deceased ” ; the 
words of s. 5, sub-s. 1, must be taken in their 
naferal sense and not as referring to a notional 
passing under s. 2, sub-s. 1. Therefore settle- 
ment estate duty was not payable. 

Decision of Horridge J. [1913] 1 K. B. 
337) reversed- Att.-Gen. tr. Milne 

C. A. [1913] 2 K. B. 606 ; 82 L. J. (K. B.) 

773 ; 108 L. T. 772 ; [1913] W. N. 158 ; 

67 S. J. 532 

Stamp Duty. 

Conveyance on sale — Patent rights in fw'eign 
countries — Progjerty locally situated out of the 
United Mngdom'^’-^ Stamp Act, 1891 (54 4' 55 1 
Viet. c. 39), s, 59, suh-s. 1. 

Patent rights in foreign countries and the! 
colonies are not “ property locally situate out of 
the United Kingdom ” within the exception in 
s. 59, snh-s. 1, of the Stamp Act, 1891, and 
therefore a memorandum of agreement of sale of 
such rights made in this country is liable to an 
ad valorem conveyancing duty. 

Smelting Co. of Australia v. Inland Itevenue 
JJoBrmrs, [1897] 1 Q. B.'"175, has not 'been over- 
ruled by Inland Mevemie Commrs, Muller 
[1901] A. 0.217. 

Decision of Horridge J., 29 T. L. R. 141, 
affirmed. UitBiOf and Another r. Inland 
Revenue Commrs. - - C. A. 29 Tf L. R. 476 
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REVEKBE (Stamp Buty) — contiwued, 

— Stamp duties-“Ncw Soi^b Wales Stamp Duties 
(Amenclmeiit) Abt, 1904, s. 21.^ 

See Australia. 

Super-tax. 

See above, Income Tax. 

Undeveloped Land Buty. 

Agricultural land — Lease made hefore 
April 30, 1909 — Power to determine tenancy — 
Lessor mt desirous to resume possession before 
termination of lease— Finance (1909-10) Act^ 
1910 (10 Edw, 7, e. 8), 5. 17, sul-s, 5. 

Appeal ffbm Scrutton J. 

By a lease of Dec., 1906, a co. demised 
agricultural land from Sept., 1904, for seven 
years. The lease contained a reservation to the 
lessors of “full liberty for them at any time and 
from time to time during the term to enter upon 
and resume possession for building or otliei* 
purposes of any part or parts of tlft said land.”' 
The Crown claimed from the lessors undleveloped 
land duty for the years 1910-11 and 1911-12: 
on the land comprised in the lease on the ground 
that they had “ power to determine the tenancy 
within the proviso to s. 17, sub-s. 5, of the 
Finance (1909-10) Act, 1910. The Commrs. 
admitted that the lessors did not want any part 
of the land “for building or other purposes” 
before the determination of the lease. 

Scrutton J. held (affirming the decision of the 
referee) that the lessors had powder to determine 
the tenancy and were therefore liable to pay 
I undeveloped land duty. 

' The lessors appealed. 

The C. A. allowed the appeal, holding that 
in order to give the lessors a right of re-entry 
which they could enforce against an unwilling: 
tenant they must not only have a wish to re- 
enter but must also have a bona fide intention 
to use the land for building or some other 
purpose within the power. It was admitted 
that they had no such intention ; therefore the 
power did not arise, and they were not within 
the proviso to s. 17, sub-s. 5. Southend-on-Sea 
Estates Co., Ld. u. Inland Revenue Commrs. 

C. A. [1913] W. N. 354 ; 30 
T. L. B. 141 ; 58 S. J. 137 

Person chargeable^Owner for the time being 
— Purchaser hi posses f ion before executimi of 
conveyance — Might of appeal — Finance 11909- 
10) Act, 1910 (10 Fdic, 7, 6*. 8), .s*^. 19, 33. 41. 

Appeal against a decision of a referee under 
the Finance (1909-10) Act, 1910. 

The appellant Allen had been assessed by the 
Cemmrs. of Inland Revenue to undeveloped land 
duty in respect of certain ^lots of land. These 
plots formed part of an estate which Allen had 
urchased and cut up into plots. The plots had 
een sold by Allen to different persons under 
agreements which provided for payment by 
instalments, and for the execution of convey- 
ances on the cony^letion of the payments. At 
the dfite of the assessment the purchasers of the- 
plots were in possession, but, not having com- 
pleted their payments, Md not received their 
conveyances. ^Allen appealed to the referee 
against the assessment, on the ground that he 
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REVENUE (ITndev^oped Land Duty) — oontd. 
was not “the o^^er W the lai^I for the time 
being wfbhin the meaning of ss. 19 and 41 of 
the Finance (1909-10) Act, 1910. 

, The referee held that Allen was the owner for 
the time being of the plots in question. 

Allen appealed. 

A preliminary objection was taken on behalf 
of the Commrs. that under s. 33 neither the 
referee nor the High Court had power to decide, 
►on an appeal against an assessment, the question 
whether the person assessed was chargeable with 
the duty, and that the proper time to decide that 
question was when proceedings were taken for 
the recovery of the duty. 

Scrutton J. held that the prelinhnary objec- 
tion failed, and allowed the appeal on the ground 
that the purchasers, and not the appellant, were 
the owners, they being beneticial owners in 
possession, entitled to the rents and profits of 
the land by an equitable fee simple or beneficial 
O'v^ership, defeasible on non-payment, but con- 
vertible into "a legal fee simple on payment. 
Allen v.^Inland Eevbnue Commrs. 

Scrutton J, [1913] W. N. 376 

EEVEESION— Duty. 

See Be VENUE — Eeversion Duty. 

— Merger — Tenancy for life and freehold rever- 

sion — Executory gift over — Conveyance 
of life estate — Intention. 

See Merg-er. 

— “ Purchase ” of reversion — Marriage settle- 

ment. 

See Keyenue— Eeversion Duty. 

— Severance. 

See Limitations, Statutes of — Eeal 
Property Limitation Acts — Tenancy. 

— Specific devise of — Lease by testator — Cove- 

nant by lessor — Liability for perform- 
ance after lessor’s death. 

See Administration. 

— Surrender of lease — Grant of new lease. 

See Be VENUE — Eeversion Duty. 

EEVEESION" DITTY — Benefit accruing to the 
lessor — Basis of ascertainment of. 

See Bevenue — Eeversion Duty. 

EEVIEW — ^Workmen’s cornj^ensation. 

See Workmen’#Comfensation. 

« 

EEVISING BAEEISTEE. 

See Parliament. 

EEVOCATION— Probate. 

See pROBATjE. • 

EIGHT OE WAY. 

See Way, Bight of. 

EIGHTS OP COMMON. 

^ See Common. 

EIPAEIAJT PEOPEIETOES —• Artificial ■skater- 
course — Mill stream — Common owner — 
Easement — Bresumpt-ion from user — 
General words. 

— . ' See Water. • 


EIVEE — Folliitl on — Injunct Ion — Co uH of Ay;- 
peal — J}irUdiotwn%~D\i^cliar(je of injunction on 
siibsequent evidence — McfCrence to ex})ert — 
Breach of statutoPy duty l)y inMic ho(^j — 
Remedy — Right of Att. - Gen. to injunction — 
PuUic Health Act, 1 878 (38 .J- 39 1 let. df 65), 1 7 

— Arhitration Act^ 1889 (52 4’* Viet. e. 49)y 
HS. 13, 15, 17 — Order XXXFI.^ rr. 49, 55<?/ Order 
LVIIL, rr. 1, 4. 

Att.-Gen. V . Birmingham, Tame and Eea 
District Drainage Board - H. L. (E.> 
[1912] A. C. 788 ; 82 Lf J. (Ch.) 45 ,* 11 L. G, E. 

^ 194 ; 76 J. P. 481 

— Public footpath running along bank of river 

— Danger to public using footpath — 
Liability of owner of bank to repair, m 
See Highway. 

EOAD — School — ^Attendance — Beasonable excuse 
for not attending — Distance from school 
— Measurement — “ Nearest road ” — By- 
law. 

See SCHOOL. 

EOYALTIES— Bents and— Mining lease— Quality 
of estate. # 

See Settled Land. 

EULES AND OEDEES OF COITET. 

Rules and Orders of Court judicially eon-^ 
sldered during 1913. See Talde of Rules' and 
Orders of Court judicially considered^ ante^ 
y?. cxxvii. 

Rules and Orders of Court published in 
the Weekly Kates during 1913. See antCf 
p, cxxxi. 

See also Orders of Court. ^ 

EtTLES PUBLICATION ACT, 1893. 

See Insurance — National. 

SALE — Agreement to give an option to purchase 
and also a commission on sale — Omi- 
struction — Appeal from Manitoba. 

See Vendor and Purchaser, 

! — Coal. 

See Coal. 

— Company — Besolution sanctioning sale by 

company of all its assets and division 
amongst debenture-holders accepting 
lowest price — Invalidity. 

See Company — ^Debentures — Sale. 

— Company — Sale of undertaking and assets in 

consideration of shares in purchasing: 
company— Distribution of proceeds. 

See COMi> ANY— Sale. 

— Disused burial ground. 

See Burial Ground. 

— Food and drugs. 

See Adulteration. . ^ 

— Goods. 

See Sale of Goods. 

— ^Negli^jlce — Dange%us article — Sale <by^ 
manufacturer to shopkee^sr — Purchase 
by plaint iif from shopkeeper— Defect 
unknown to manufacturer — Injury to 
plaintiff — Liability of manufacturer, 
ifee Negligence.* 
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SALE — continued, 

— Partition action, • 

^ See Pabtittoh. ^ 

• — Eailway — Carriage of goods — Eeasonable time 
:^r delivery — Strike of railway com- 
*pany’s servants — Perishable goods — 
Sale b/ agent of necessity. 

See Eailway. 

Shares— Wear ranty or f’ejyresentatum — Test of 
-warranty. 

The pit. asked the local manager of a firm of 
rubber merchants, who had underwritten a large 
number of shares in S rubber and produce co. 
then in the course of formation, whether his 
firm were bringing out a rubber co. He replied 
fhat they were. The pit. then asked him 
whether the co. w'as all right. The manager 
replied that his firm were bringing it out, to 
which the pit. rejoined that that was good 
enough for him. In answer to further inquiries 
the manager told the pit. that he could let him 
have 5000 shares at a certain premium. The 
pit. agreed to take the shares, which were subse- 
quently allotted to him. The shares having 
fallen in|B;alue, the pit. brought an action against 
the firm for fraudulent misrepresentation and 
for breach of warranty, the alleged warranty 
being that the co. was a rubber co. The jury 
negatived fraudulent misrepresentation but 

0 found that the co, could not be properly described 
as a rubber co. and that the manager had given 
a warranty as alleged : — 

Jleld, that there was no evidence proper to 
be submitted to the jury upon the question of 
warranty. 

Decision of the C.A. reversed. 

Pa?’ Lord Moulton (with the concurrence of 
Viscount Haldane L.C.) : The question whether 
an affirmation made by the vendor at the time 
of sale constitutes a warranty depends on the 
intention of the parties to be deduced from the 
whole of the evidence,' and the circumstance 
tKat the vendor assumes to assert a fact of which 
the purchaser is ignorant, though valuable as 
evidence’ of intention, is not conclusive of the 
question. 

The dicta of Bayley J. in Cane v. Coleman 
(1828) 3 Man. & Ey. 2, and of A. L. Smith M.E., 
delivering the judgment of the C. A., in Be 
Lmsalle v. Guildford [1901] 2 K. B. 215, at 
p. 221, cannot be supported. Hetlbut, Symons 
& Co. r. Buckleton - - H. L. (E.) 

[1913] A. C. 30 ; 20 Mans. 54 ; 107 L. X. 

769 ; 82 L. JT. (K. B.) 245 

— Trust for, sale— Settlement. 

See Settlement. 

— Vendor and purchaser. 

See Venpor and Purchaser. 

^lE OE FOOD AND DEDdS— Adulteration, 

V3hS See ADULTERATION.' 

SALE OF GOODS. 

^ Auction^ col, ^2, ^ ^ 

Coti^ract, col. 652. 

Bamages for Breach of Contract.^ coin 564, 

, Ilire and Pwrehase^ col, 556. 

Warranty^ col. 557. ^ 


SALE OF GrOOm— continued^ 

* Auction. ^ r 

3Hsleading catalogue— Lot put up for sale — 
Mistake dy bidder as to subjecLmatter — Actio?^ 
for price — Parties not ad idem. 

The pits, instructed an auctioneer to sell by 
auction a number of bales of hemp and of tow. 
The goods were described in the auctioneer’s 
catalogue as so many bales in different lots with 
the same shipping marks and without disclosing 
the difference in the commodities. Before the 
sale samples of the hemp and tow were on view 
in a show-room on the floor of which the cata- 
logue numbers of the lots of hemp and tow were 
marked in chalk opposite the respective samples, 
and the defts.’ manager examined the hemp but 
not the tow, as he was not intending to bid for 
tow. When the lots representing the tow were 
put up for sale in the auction room, the defts.’ 
buyer made a bid which was an extravagant 
price for tow, and the lots were at^once knoc^d 
down to him. 

In an action against the defts. for tSe price of 
the tow the jury found that the auctioneer 
intended to sell tow ; that the defts.’ buyer 
intended to bid for hemp ; that the auctioneer 
believed that the bid was made under a mistake, 
but that he had reasonable grounds for believing 
that the mistake was merely as to value ; that the 
form of the catalogue and tlie negligence of the 
defts.’ manager in not more closely examining 
the samples at the show-room and identifying 
them with the lots in the catalogue contributed 
to cause the mistake : — 

Held^ on these findings, that the parties were 
I never ad idem as to the subject-matter of the 
proposed sale, and that there was, therefore, no 
contract of sale. 

Held^ also, that the finding of the jury as to 
the negligence of the defts.’ manager ought to 
be disregarded, as he owed no duty to the pits, 
to examine the samples of tow. Scriven 
Brothers & Go. n . Hindley & Co. 

Lawrence J. [1913] 3 K. B. 564 ; 109 L. T. 526 

Contract, 

C.if. — Cash In exchange for slipping docu- 
ments — Shipment within certain dates — Shipment 
by steamer in steamepi^dirsot or indirect to port of 
destination — Tramlnpmmd — Tender of bill of 
lading from port of transhipment. 

Landauer & Co. Craven & ^feed- 
ing Brothers - Scrutton J. [1912] 2 K. B. 94 ; 
81 L. J. (K. B.) 650 ; 17 Com. Cas. 193 ; 106 
L. T. 298 ; 56 S. J. 274 ; 12 Asp. Mar. Law 

Cas. 182 

a 

C.if. — Construction — S^le of cargoes c.if. — 
Belicery by ship — “ Cost of steredoi'big to be paid 
by^' purchaser — Shipowners^ eontributi&n — 
Appeal from New South Wales. 

White r. Williams - F. C. [1912] A. C, 

814 ; 82 L. J. (F. C.) 11 ; 12 Asp. Mar. Law 
Cas. 208 ; 128 T. L. B. S21 

C.i.f. — Beliverg — Safe arrival of goods at 
destination — Non-insurance of the goods— Obliga- 
tion of buyer to accept-nSale of Goods Act^ 1893 
(56 4’ 57 Viet/;. 71), 28. . 

\^en goods are sold under a c.i.f. contract, 
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SALE OE GOODS ^Contract) — eontmned. 
but the seller do^ nok effect an^ insurance upon 
them foi* the transit^ they are not deliyered 
in accordance with the contract, although they 
^rive safely at their destination, and the buyer 
is not bound to accept them or to pay the 
price. Oeient Co., Ld. v. Brekke «fe Howlid 
D iv. Ct. [1913] 1 K, B. 531 ; 82 L. J. (K. B.) 

427 ; 18 Com. Cas. 101 ; 108 L. T. 507 ; 

[1913] W. N. 48 

Condition as to resale — -MUldlema.n — Coiitraat 
between 2^ ur chaser and original vendor — Con- 
sld$ratio?i — Hesiraiiit of trade. 

Trial of action before Phillimoris J. without 
a jury. 

The pits, had, on Oct. 12, 1911, entered into 
a contract with Messrs. Dew &: Co. to sell to 
them as middlemen motor tyre covers and tubes. 
Dew & Co. %vere to receive certain discounts. 
They bound themselves never to sell below a 
c^-tain pricpj. In case of any sale of t^a-es, 
covers, tubes, &c., they agreed as agents for the 
pits, in this behalf to obtain from purchasers a 
written undertaking that the purchasers would 
similarly observe the pits.’ list prices, terms and 
conditions of sale current at the time of the 
sale, on any resale by them, and not to allow the 
discounts to any purchaser without previously 
obtaining such a written undertaking. They 
further agreed not to supply any Dunlop goods 
to any person whose supplies the pits, requested 
them to suspend, and not ^ to exhibit Dunlop 
goods or export Dunlop tyre covers or tubes, 
without the pits.’ written consent. They agreed 
to pay 5Z. for every tyre, cover, or tube sold in 
breach of this agreement as and by way of 
liquidated damages and not as a penalty. 

Having so bound themselves. Dew & Co., on 
Jan. 2, 1912, made a contract with the defts. 
by which the latter agreed not to sell Dunlop 
motor tyres, covers, or tubes at prices below 
those mentioned in the pits.’ price list current at 
the time of sale, nor to supply Dunlop goods to 
any person whose supplies the pits, might 
request Dew & Co. or the defts. to suspend, nor 
to exhibit goods of the pits.’ manufacture, nor to 
export tyres, covers, or tubes, without the 
written consent of the pits. They also agreed 
to pay to the Dunloj^ Pneumatic Tyre Company, 
Limited, the sum of 5Z. fii* every tyre, cover, or 
tube, sold or offered in If each of this agreement 
as an^ by way of liquidated damages and not as 
a penalty, but without prejudice to any other 
rights or remedies which you ” — namely, Dew &: 
Co. — or the Dnulop Pneumatic Tyre Company, 
Limited, may have hereunder.” The correspon- 
dence shewed that the defts. knew they w^re 
entering into a co^ract with the pits, and 
intended to do so. After entering into this con- 
tract the defts. sold two tyres below the pits.’ 
list price. The pits, claimed lOiJ. damages and 
an injunction, 

Phillimore J. gave judgment for the pits, for 
lOZ., and granted an injimc|^n restraining the 
defts. from further selling tyres in breach ®f the 
.agreement of Jan. 2, 1912. Dunlop Pneu- 
' MATio Tyke Co., Lb. Selfridge & Co., Lb. 

Phillimore J. [1913] W. H. 46 ; 

^29 T. L, B. 269 


SALE OE GOODS (f^OTLix%QV)-~continmd. 

Free on boamV' — Coods sent by seller to 
buyer by sea — JVbtice by selSer of skig^ment — Misti 
during voyage — Safe of Goods Act, 1893 (56'^* 67 
Viot, c, 71), . 9 . 32, sub-s. 3. 

By sub-s. 3 of s. 32 of the Sale of ^pods Act, 
1893, “ Unless otherwise agreed ,»w]iere goods are 
sent by the seller to tlie buyer by a route 
involving sea transit, under circumstances in 
which it is usual to insure, the seller must give 
such notice to the buyer as may enable him to 
insure them during tlieff* sea transit, and, if the 
seller fails to do so, the g^ods shall be deemed to 
be at his risk during such sea transit ” : — 

Held by Yaughan Williams and Buckley L.JJ. 
(Hamilton L.J. dissenting), that sub-s. 3 applies 
to a contract for the sale of goods f.o.b. 

The pits, sold to the defts. goods “f.o.b. 
Antwerp to be shipped as required by buyers, 
cash against bills of lading.” Subsequently, on 
Aug. 9, the defts. sent instructions to the pits, 
to ship the goods to Odessa and to pay freight 
on their account, leaving it to the pits, to select 
the ship. The goods were shipped at Antwerp 
on Aug. 24, on a steamer which sailed on the 
25th, and became, with the goods, a t«ftal loss ou 
the 2Gth. The defts. received no information as 
to the shipment until the 29th, when the bills 
of lading were presented for payiiienL The 
defts. had not insured, and they refused to pay 
for the goods upon the ground that the pits. ha(h 
not given them such notice as was re(j[uiretl by 
sub-s. 3: — 

Held by Buckley L.J. (Yaughan Williams L.J . 
dissenting), that before the goods were shipped 
the defts. had all information necessary to enables 
them to insure, and that, therefore, there w'a^io 
obligation upon the pits., under sub-s. 3, to give 
notice to the defts. of the shipment on a par- 
ticular ship. 

Decision of Bailhache J. [1913] 1 K. B, 279, 
accordingly affirmed. Wimble, Sons A; Co. r. 
Kosenbekg & Sons C. A. [1913] 3 K. B. 743 ; 

82 L. J. (K. B.) 1251 ; 12 Asp. Mar. Law. ftis. 

276 ; 109 L. T. 294 ; 18 Com. Cas. 302 ; [1913 J 
W. H. 269 ; 29 T. I. K. 752 ; 67 S. J. 784 

Damages for Breach of Contract. 

JVbn-acceptauae — Goods ordered to he manu- 
fachived — Measure of damages — Com pany — - 
Voluntary wlnding-np — Mroof— Double, proft. 

The Vic Co. were in voluntary liquidatlioji. 
Before the winding-up they had ordered cer- 
tain machmes to be made by a firm ot 
engineers, which, owing to the winding-up, 
they were unable to accept. The creditors put 
in a claim for damages for IIGTL 1S«. 6<^., - 
being the amount of the profits which they 
estimated they would have made, if the gou- 
tract had been carried out. The liqui- 
dators rejected this claim, and Neville tr. 
referred the matter to the district registrar 
for an inquiry for what sum, if any, the 
applicants should ' be allowed to prove in tlie 
winding -nip in resii^ct of the iiemn^dl 
machinery included in their claim, ordered 
the CO. but not delivered. The registrar divitlt!(! 
the machines as to which claims were made 
into two classes : (I.) •Machines which Inul 
been co33%)leted by the creditors before the 



( S55 ) I’HB COMPLETE CUEJ[IENT DIGEST 1913. ( 556 )'^ 


SAK or GOODS (Damages for Breacli of 
Contract) — oontiimed, ^ 

date of the windingunp, retained by the ere- 
dito»e for a time, and thentsomewhat altered 
•and sold to other customers at a price less than 
the coutesuct price. On these he allowed the 
difference between the price realized and the 
contract price plus the estimated cost of the 
alterations, a sum amounting to 281. instead 
of 162^. 19^. claimed. (2.) Machines which 
would have been wholly or partially manu- 
factured by the creditisrs, on which they had 
done no work, but for some of which they 
had purchased subordinate parts ready made, 
which they had afterwards used in fulhlling 
other orders. On these the registrar thought 
tffat the creditors were entitled to have the 
loss of profits taken into account ; but he 
held that the actual loss directly or naturally 
resulting from the breach of contract did not 
amount to anything approaching the whole of 
such, prospective profit, and he assessed the 
damages at 2801. instead of the 1002Z. Is. 3d. 
claimed. There was no available market for 
the goods and no evidence that the claimants 
could not^have carried out the contract as 
well as all their other contracts : — 

Meld, affirming the decision of JTeville J., 
reported [1913] 1 Oh. 183, that the claimants 
were entitled to the whole of the profits which 
^hey claimed. In re Vio Mill, Ld. - G. A. 
[1913] 1 Ch. 465 ; 82 L. J. (Ch.) 251 ; 108 
L. T, 444 ; [1913] W. K. 96 ; 57 S. J. 404 
Mesale hj l}uyers — Ii07i'deliTery by original 
seller — Rise in p^'ices — Measure of damages. 

By a contract made in 1910, A. sold to W. 
ceToain coal at 16^. 3^^. per ton c.i.f. Genoa, to 
be shipped every two months, one of the cargoes 
to be shipped in Nov., 19U. In Oct, 1911, W. 
sold that expected cargo to G. at 19 a\ per ton c.i.f. 
Genoa. In respect of this sale two notes were 
sent to G. , one being sent by a broker and the 
other by W. direct. The broker’s note was sent 
fir^^c to G., being followed a day or two later by 
the other note. This latter note contained a 
term that W. was under no obligation to deliver 
the cargo unless he got a similar cargo due to 
them from A. In Nov., 1911, A., apprehensive 
of being unable to ship the cargo in question, 
bought the same cargo from G. and paid him 
therefor. Default having been made by A. in 
shipping the Nov. cargo, and the price of coal 
having, at the material date, risen to 23s. 3d. per 
ton, W. claimed to be entitled to recover from A. 
the difference between the price — 16s. 3d. at 
which he bought, and the market price, 23s. 3d. 

Meld (Hamilton L.J. dissenting), that the 
broker’s note governed the contract and that in 
the circumstances that happened W- was only 
eutitled to recover from A. the difference between 
1^, 3^. and 19^, per ton, 

Rer Bray J. : Rodocanaclii v. Milhurn (18 
Q. B. D. 67) is still good law, and is not 
affected either by the Sale of Goods Act, 1893, i 
or^he decision in Wert^iei-m v, Chicositimi Pi/dp 
[1911] A. 0.301. 

Decision Gf Bailhache J. reversed. In, re 
■Williams Bbothbrs aijb E. T. Agius, Lb. 

C. A. 18 Com^Cas. 237 ; 108 L. T. 906 ; 

29 D L. E. 516 


SALE OF GOODS (Damages for Breach of 
Contract) — contbmed. ® 

— '\V’'arranty — Breach— Iramafes. 
below, Warranty. 

Hire and Purchase. 

Contract or ogdmi to buy — Pledge — Co7idersioti 
— Interest of pledgee in chattel — Measure of 
damages — Factors Act, 1889 (52 53 Viet, 6*.45), 

s. 9 — Sale of (roods Act, 1893 (5G cj* 57 Viet. 

0 . 71), s. 25, suFs. 2. * 

By an agreement in writing dated Doc. 10, 

1910, the pits, let to the Motor Manufacturing 
Co. and Alfred Burgess, Ld., therein called the 
hirer, a Be! size motor taxi-cab. The agreement 
contained (iffler alia) the following terms : — 

“4. The hirer shall not re-let, sell or part 
with the possession of the said motor taxi-cab or 
remove it from 3, The Mail, Church Street, 
Finchley, N., without the previous consent in 
writing of the owners or their said agents. 

“6. If the hirer should on or before 
expiration of twenty-four calendSr months be 
desirous of purchasing the said motor*haxi-cab, 
he shall be at liberty so to do by making the 
amount of hire paid on this account equal to 
the sum of four hundred and twenty-six pounds 
eleven shillings and six pence, without any deduc- 
tion whatsoever, and if the hirer shall be desirous 
of purchasing the said motor taxi-cab at the end 
of twelve months, he shall be at liberty so to do 
by making the amount of hire paid on this account 
equal to the sum of 4242. II 5 . 64, without any 
deduction whatsoever. 

“ 6. Should the hirer make default in pay- 
ment of the hire for one calendar month after "it 
becomes due ... or commit any breach of 
clauses 3 or 4 hereof, it shall be lawful for the 
owners or their said agents and they are hereby 
authorized to take possession (forcible if neces- 
sary and for this purpose to break open doors) of 
the said motor taxi-cab and terminate this 
agreement and the moneys then in the hands 
of the owners or their said agents by virtue 
hereof, whether by way of hire or otherwise, 
shall be forfeited by the hirer and become the 
absolute property of the owners.” 

In breach of this agreement, on Aug. 28, 

1911, the Motor Manufacturing Co. and Alfred 
Burgess, Ld., deposited the motor taxi-cab with 
the deft, as security for an^dvance made by the 
deft, to the co. The de/^t. took the cab in good 
faith and without notice of the pits.’ rights. The 
pits., on hearing what had happened, demoded 
from the deft, the return of the taxi-cab. The 
deft, refused to return it. The pits, then brought 
this action, claiming the cab or its value and 
d^ages for its detention. The deft, pleaded s. 9 
of the Factors Act, 1889, awd s. 25 of the Sale of 
Goods Act, 1893, which is in substantially the 
same terms - 

Channell J. held that the agreement conferred 
an option to buy, and therefore that the case 
came within Ilelby v. Matthews [1895] A. 0. 
471. He accordingly gave judgment for the 
plts.j'fbut, followin'^ the principle of Brlerly v, 
Kendall (1852) 17 Q. B. 937, and Chinery v. 
Vlall (1860) 5 H. & N. ^88, the learned judge 
held that, as the deft, haa an interest in the cab, 
the measure of '‘damages w'as not the full value 
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SALE OF GOOBS (?[ire and ParcKase) — eontd, 
ot the cab, bat so much of the purchase-money 
as remained unpaid, ^mely, 58^, 9.y. Bklsizb 
Motoe SfrpPLY Cb. - Channell J. 

[1913] W. N. 319 

• Warranty. 

Breach of toarranty — Sale of (lUeamd meat to 
hitcher for resale — Conviction of purchaser — 
Loss of trade — Measure of damages. 

The defts., who were salesmen, sold to 
• the pit., a butcher, for the purpose of sale 
in his shop, meat unfit for human food, he 
relying on their shill and judgment and not 
knowing that the meat was bad. The meat was 
seized in the shop by an inspector Ind ordered 
by a magistrate to be destroyed ; and the 
pit. was convicted under s. 47, sub-s. 2, of the 
Public Health (London) Act, 1891, of having 
the bad meat on his premises and was fined. 
In an action for damages for breach of war- 
r^ty the jury awarded damages in respect 
or the fine .:and costs and also for loss of 
trade oy|ing to the conviction : — 

Held, that the pit. was entitled to recover 
the damages in respect of the fine and costs 
and for his loss of trade. Cointat v . Kyham 
& SOK . Lord Coleridge JJ1913] 2 K. B. 

220; 82 L, J. (K. B.) 551 ; 11 L. G. B. 760 ; 

108 L. T, 556 ; [1913] W. N. 98 ; 77 J. P. 

217 ; 29 T. L. E. 387 

Horse purchased for stud purposes — Verbal 
represe^itation hj seller of soundness — Hxprcss 
xoarranty — Form of question left to jury. 

Pit., requiring a stallion for stud purposes, 
inspected a horse, the property of the deft., a 
horse dealer. Pit. swore that while he was look- 
ing at the horse the deft, said to him, You need 
not look for anything ; the horse is perfectly 
sound. If there was anything the matter with 
the horse, I would tell you.” Some days after- 
wards the price was agreed upon, but as pit. was 
purchasing for a foreign government department, 
the sale was not finally completed, and the horse 
was not delivered for about a month. The horse 
was afterwards found to be affected by an incur- 
able and hereditary disease of the eyes, which 
rendered him totally unfit for the stud. In an 
action brought on an express warranty that the 
horse was sound and f jpe from hereditary disease, 
the deft, denied that he the above words 
or anything to that effecflj or gave any waiTanty. 
The judge at the trial in charging the jury said, 

“ The question you have to try is — Did the defen- 
. dant at the time of the sale represent to the 
plaintiff, in order that the plaintiff might pur- 
chase the horse, that the horse was fit for stud 
purposes and was sound ? ” And, after refqiTiiig 
to the conflicting e-^ence, “There was direct 
contradiction, which of them do you believe ? 
.... Did the plaintiff act on that representa- 
tion in the purchase of the horse ? ” And he left 
in writing to the jury (inter alia) the question, 

“ Did the defendant at the time of the sale rcprc- 
seift to the plaintiff, in order^hat the plaintiff 
might purchase the horse, that the horse wts fit 
for stud purposes, and did. the plaintiff act on 
that representation in th§ purchase of the horse ? ” 
The jury answered in the affirmative. 


SALE OF GOOBS (Warranty) — continued, ^ 

The deft.’s counsel had requested the judge 
to leave to the jifry/the question, Did the deft, 
warrant the horse sound, orflid the deft, repr^ent 
the horse as sound xo his knowledge ? 

The 0. A., having directed a new toial on the 
ground that the question actually left xerthe jury 
and their affirmative answer to it did not amount 
to a finding of an express warranty of soundness, 
and that the Court could not supply the defect 
by drawing inferences under Order XL., r. 9, — 

Held by the H. L., ^reversing the judgment 
of the C. A., that the words deposed to by the 
pit. as having been used^y the deft, constituted 
an express warranty of the soundness of the 
horse ; and that although the word “ warrant ” 
or “ warranty ” did not appear in the questiara.’ 
submitted to the jury, that question, especially 
taken in connection with the judge’s charge, pre- 
sented for the consideration of the jury all the 
elements of what constituted a warranty, and 
that their answer to it in the affirmative, shewing 
that they believed the plt.’s evidence, was a clear 
finding of an express warranty. Schawel r, 
Reade - . H. L. (Ir.) [1913] 2 I. R. 64 

SCHEME OP AHRANGEMENT— Company. 

See Company. 

SCHOOL. 

Board, of Education llegulations, 1913..^ 
Grants in respect of the medical lns2)eetioii and 
medical treatment of school children. 11 L. G. E. 

Orders, &c. 70. 

Attendance^ col. r>5(S. 

Charity. See Chaeity. ^ 

House Duty. See Revenue — House 
Buty. 

JVon-2)rorided School, col. 5 GO. 

Attendance. 

Jleasonaljle eiccuse — C bohery cenfrc-—Fa ll #;*/?■ 
to attend. 

Case stated by justices. 

An information was preferred by the appel- 
lant against the respondent charging him with 
having, on Mar. 3, 1913, neglectetl and omitted 
to cause his daughter, aged eleven years, to attend 
school. The girl was one of the scholars select<‘d 
by tlie local education authority from tlie Laiijeth 
school to attend the cookery centre at Koxiiole 
school, and the respondent had been officially 
notified of this fact. 

The Lanjeth school was the neai’cst public 
elementary school to the residence of the chihl. 
There were no means of teaching cookery at the * 
Lanjeth school. The Foxhole school was within 
two miles of the child’s residence. On Mar. 3 the- 
child was sent to the Lanjeth school, but was 
refused admission by the master and told tp go 
to the cookery centre at Foxhole, 

It was contended for the respoinlent that so 
long as the child was on Mie books of t he Lanjeth 
scl^ol, th^ Mucation aut^iority had no power ♦ 
order the child to attend another sclg)0i to receiv<i 
instruction in any special subjects. 

The appellant contended that as the Board of 
Education had appro veil oi the establishment of. 
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SCHOOIE (Attendance) — eontlnued, 
special centres for the instruction of children in 
special elementary subjects, tncluding cooking, 
laundry, dairy workiand housewifery for girls, 
and* as cookery was an apf)roved part of the 
instruction for certain girls from Lanjeth and 
other s<jlft>ols, and the child in question was 
eligible and hail been selected to take it, the 
attendance of the child at Foxhole school for the 
purpose of receiving such instruction vras com- 
pulsory. 

The justices dismissed the information on the 
ground that, the child •having presented herself 
for admission* at the J/anjeth school on Mar. 3, 
the local education authority had no right to 
order the child to proceed to Foxhole school for 
Jpstruction in the subject of cookery. 

The Court held that the contention of the 
appellant was right anti allowed the appeal. 
Btjkt f. Kbnt - Div. Ct. [1913] W. N. 331 ; 

[1914] 1 K. B. 207 ; 30 T. L. R. 77 

Heasonahle Meoum — Befectme or epUeptie 
ekUd — Medical eeHlJicafe — Bxamimition, of child 
hy magutrate — Eddence — Elementary Educai ion 
(befectim und- Epileptic Ohlldrett) Act, 1899 
(62 4* 63^F/6*L tf. 32), 5^. 1 (1), (3), ll—Ed?^ca>^ 
tlon (^Admiuidrative Erovidons) Act, 1909 (9 
Edia. 7, u. 29), .s\ 6. 

By s- 6 of. the Education (Administrative 
Provisions) Act, 1909, “ In any legal pro- 
^ ceedings by a local education authority, the 
production of a certificate, purporting to be 
signed by a duly qualified practitioner .... 
to the effect that a child is defective or 
epileptic .... shall be sufficient evidence of 
the facts therein stated, unless the parent or 
g^iardian of the child .... requires the 
medical practitioner to be called as a witness ; 
but it shall be lawful for the parent or 
guardian to give evidence in proof that the 
certificate is incorrect.” 

On a summons against a parent for neglect- 
ing to cause a defective or epileptic child to 
a^'Cnd school, the above-mentioned certificate 
was put in evidence, but the parent neither 
gave evidence nor required the practitioner 
to be called. The magistrate thereupon ques- 
tioned the child and arrived at the conclusion 
that the child was not mentally defective, but 
merely dull or backward, and he dismissed the 
summons : — 

Held, that the magistrate was not entitled 
to form his own opinion by questioning the 
boy, but was bound to act on the certificate, 
as it was not disputed. Bex p, Db Gbey and 
Anothee, Ex parte Fitzgeeald 

Div. Ct, 77 J. P, 463 

Maasomhle exoim — Sickness or uimwidable 
cause — Alleged existence of ringworm among the 
children attending — Tender of medical emtenee 
tit support — Adnmsibllity — jBy-laios of edmatAon 
aufhority. 

A by-law of an education authority provided 
that “ the parent of any child of not less than 
- fie^e years nor more than f ourteen^ears of nge 
shall cause ^uch child to attend seffool unless 
there be a reasonable excuse for non-attend- 
ance, Any of the following reasons shall be a 
reasonable excuse (5) that the child has 


SCHOOL (Attendance) — continued. 
been prevented from attending school by sick- 
ness or any unavoidable cause.” 

In answer to a summons^for breech of this 
by-law in failing to send her children to school 
after the summer holidays, 1912, the appellant 
tendered the evidence of a doctor as to the dirQ^ 
and verminous condition of children attending 
the school in question ; and it was admitted that 
two cases of ringworm had occurred before the 
summer holidays. It was also admitted that 
there might be reasonable excuses beyond those^ 
in the by-law, but the justices refused to accept 
the doctor’s evidence and convicted the appel- 
lant : — 

Meld, t^iat the justices oaght to hear the 
doctor’s eviTlence, and to determine whether a 
reasonable excuse existed. 

Semlle, that the excuse of “sickness or any 
unavoidable cause ” in clause (J)') is not neces- 
sarily personal to the child not attending school. 
Symes Beown - Div. Ct. 11 L. G-. E. 1171 : 

109 L. T. 232 ; 77 J. P. 345 ; 29 T. L. R. 473 

Reasonable excuse for not attending -^Distance 
from school — Measurement — “ Nearest road ” — 
Bydato — Public elementary school — Elementary 
Education Act, 1870 (33 4’ 64 Viet c. 75), s. 74. 

A by-law of a local education authority 
provided that it should be a reasonable excuse 
for a child’s not attending school if there was 
no elementary school within three miles, 
measured “ according to the nearest road,” 
from the child’s residence. 

The route from a child’s residence to a 
school consisted in part of a cart track which 
passed through a field forming part of a farm 
in the occupation of the child’s father, and 
which constituted the approach to the house 
from the highway. The distance from the 
house to the school by this route was less than 
three miles : — 

Held, that the word road ” in the by-law 
was not confined to roads of any particular 
class and included a cart track of the above 
description, and that the child was, therefore, 
not excused from attending the school. Haees 
V , CUETIN - Div. Ct. [1913] 2 K. B. 328 ; 
82 L. J. (K. B.) 707 ; 10 L. G. R. 763 ; 23 
Cox, C. C. 411 ; 108 L. T. 974 ; 76 J. P. 313 

Charity. 

— Cy-pres — Gift a school — Failure of par- 

ticular objectf 

See Charity. ^ 

House Duty. 

— School buildings — “ Offices belonging to any 

dwelling-house. 

^ See Reventte— H ouse Duty. 

Non-provided School. 

Local Education Authority. 

Dismissal of teacher — Notice of determination 
by local education author ity-^Dismissal on 
^''educational grpp')ids^^ — Appeal to Boai'dt^ of 
Education — Jurisdiction of Court — Education 
Act, 1902 (2 Edw. 7, c. 42), s. 7, sub-ss. (1) (a), (3). 
j A local education ^^utbority, acting upon 
I reports by Government inspectors of schools, 
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SCHOOL (Non-provided School) — contimied, 
instructed the managers of a non-provided ele- 
mentary school to terve notice of dismissal on 
the headimster om edi^tional gtounds, and the 
man? gers leaving refused to do so, the authority 
served the notice themselves. The headmaster 
having applied for an injunction to restrain the 
local authority from acting upon the notice 
pending the result of an appeal by the managers 
to the Board of Education under the Education 


'school (Hon-provided School) — oontlnmd. 
to appoint a caretaker and cleaner of the scht>ol, 
and to have thei|, salaries paid by the* local 
education authority. * 

Order of the ^ A. [1911] 2 K, B. 1^74, 
reversed, and judgment of Hamilton J. [1911] 
1 K. B. 222, restored. Gillow -y.^DuEETAM 
0. 0. - H. L. (E.) [1913] A. C. 54 ; 82 L. J. (K. B.) 

206 : 11 L. G. E. 1 ; 107 L. T. 689 ; 

77 J*. P. 105 


Act, 1902, s. 7, sub-s. 3 : — 

JBield^ that as the pit. did not deny that his 
•dismissal was on educational grounds, but only, 
questioned the sufficiency of the grounds, there 
was no case for the interference of the Court, and 
he was not entitled to an injunction. 

Decision of Eve J., affirmed. Mitchell v. 
East Sussex C. 0. - - G. A. 58 S. J. 66 

New school — Power and duty of local edueatkn 
atithority to provide furniture — Education Act^ 
1902 (2 Mw. 7, c. 42), s.'?. 7, 8. 

Where persons other than the local educa- 
tion authority provide a new school under 
the prov^ions of s. 8 of the Education Act, 
1902, the local authority have power to pro- 
vide and pay for the furniture required to 
equip it as a public elementary school by 
reason of the obligation imposed upon them 
by s. 7, sub-s. 1, to “maintain and keep 
efficient all public elementary schools within 
their area which are necessary.” 

Two new non-provided schools were opened 
as public elementary schools and each school 
was subsequently placed by the Board of Edu- 
cation upon the annual grant list as from the 
respective dates of opening. All the furni- 
ture for one school was supplied and paid for 
by the local education authority, before it 
was opened ; the other school, when opened, 
was provided with furniture belonging to the 
managers, which was unsuitable and after- 
wards, but before the date when the Board 
of Education placed the school upon the grant 
list as from the date of opening, was removed 
by the local authority and replaced by new 
furniture at their expense : — 

Held (Sir Samuel Evans, President, dis- 
senting), that the local education authority 
had power to provide and pay for the new 
furniture of each school under s. 7, sub-s. 1, 
of the Education Act,^1902. 

Decision of the majoiSfJr of the Div. Ct. 
(Bickford and Bankes fTJ., Darling J. dis- 
senting as to the unfurnished school) [1912] 

2 K. S. 161, affirmed. Eex v, Eastoh. Eas 
-parte Oulton - C. A. [1913] 2 K. B. 60 ; 
82 L. J (K. B.) 618 ; 11 L. G. E. 279 ; 108 
L. T. 471 ; [1913] W. H. 8 ; 77 J. P. 177; 

29^. L. E. 200; 67 S. J. 22i 

Managers. 

Duty to maintam and Imp efficient — Powers 
of management — Apjwmtment and payment of 
caretaher — Education Act^ 1902 (2 Edw. 7,c, 42), 
s. 7 p 

The managers of a non^rovided piifolic 
elementary school, in exercise of the powers of 
management conferred upon them by s. 7, 
sub-s. 7, of the Education Act, 1902, are entitled 


Headmaster — Dismissal — Managers — 
Managinghody — Eoundationmaiiagers — Declara- 
tion as to nwmhership of Church of England — 
Churchwardois — Qualidcation — Defect in 
appointment or gualifeation of any manager — 
Education Act, 1902 (2 Edw, 7, e, 42), ss. 6, 7, 
11 ; Sched. I ., B , dame 3. Meyers v, Hennell 
Eve J. [1912] 2 Ch. 266 ; 81 L. J. (Ch.) 794 ; 
106 L. T. 1016 ; [1912] W. H. 150 ; 76 J. P. 
321 ; 28 T. L. E. 424 ; 56 S. J. 538 

Schoolmistress — Dismissal — Contract of 
service — Notice of determination — Powers of 
managers— Consent of local education authority 
— Dismissal “ ooi grounds connected loith the 
giving of religious instruction in the school ” — > 
Beligious belief of teacher — Exjunction — 

^ Education Act, 1902 (2 Edw, 7, c.^42)f s, 7, 
stib-s, 1 (^ 0 - Smith v. Machally 

Warrington J. [1912] 1 Ch. 816 ; 81 L. J. 
(Ch.) 483 ; 10 L. G. E. 434 ; 106 L. T. 
945 ; [1912] W. H. 107 ; 76 J. P. 466 ; 
28 T, L. E. 332 ; 56 S. J. 397 

SCIEHTEE — Workmen’s Compensation — ■ 
Eemedy both against employer and 
stranger — Damage from kick of horse 
— Liability of owner. 

See Workmen’s Compensation. ^ 

SCOTTISH LAW. 

Agent and Client^ col. 662, 

Building Contract^ col. 563. 

Company, See Company. ^ 

Drainage. See below, Local Govern 
ment. 

Emgyloger and Worhman. See Work- 
men’s Compensation. 

Loan,, col, 563. 

Local Government^ coL 503. 

Patent. See Patent. 

Shipping. See Shipping. 

Super-ta.r. See BEVENUE—Income Tax* 
Trust,, col. 364. 
inilj col, 565. 

WorUmeds Compensation, See Work- 
men’s Compensation. 

Agent and Client. • ^ 

Negligence — B?%*ach of duty-— Sidict for and 
banh agent. 

Interlocutors of the Lcft-d Ordinary awl of t lie 
First DivBfbn of the Ct. of Sess. in Scotland, ^ 
1911 S. C. 1248, affirmed on tlfe evidence. 
Learoyd or Dick v. Alston - H, L. (Sc.) 

• [1913] A. 0. '529 
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SCOTTiSH 'LKSSf—eontlnuecl * 

Building Contact. 

Const r uction — Ij%(pi i d ated damages. 
•Interlocutor of the First Division of the Ct. 
of Sess. in Scotland, 1912 S. 0. 591, affirmed. 
Britisi^^Glanzstoff MaisUfacturing Go., 
Ld. V. General Aocieent, Fire and Life 
As>subanoe Corporation, Ld. 

H. L. (Sc.) [1913] A. C. 143 

Company. 

- — Contract to take shares— Rescission — Fraudu- 
lent misrepriseuiatioii — Quotation in 
prospectus of repoi't by one of the 
directors. 

« Company — P rospectus. 

Drainage. 

See below, local Governmeut. 

Employer and Workman. 

— Workmen’s compensation — Dependants — 
Desertion by father — Decree for aliment 
See Workmen's Compensation — 

•S' Dependants. 

Doan. 

Local Gorernment — Burgh — Issue of 
redeemalle stoch hg munlcig)al corgiorntlon — 

^ Bed earn al)le^' — Bdhnbv.rgh Corporation StocJi 
Act, 1894 (57 4*58 Vlct. c. U'if), s. 5 — Bdhihurgh 
Ijnprowment and Tramways Act, 1896 (59 4‘ 60 
Viet. c. ce,v,r/ir.), s. 83. 

By the Edinburgh Corporation Stock Act, 
1894, the Corporation of Edinburgh, where they 
liad any unexhausted statutory borrowing power, 
were authorised to exercise such power by the 
<;reation of redeemable stock, and by the Edin- 
burgh Improvement and Tramways Act, 1896, 
the corporation, in addition to the powers con- 
tained in the Act of 1894, were authorized to 
oxeate and issue a new class of stock to be 
redeemable at the option of the corporation at 
■one and the same period to be fixed by the* 
corporation but not exceeding sixty years from 
the first issue of such stock.” In pursuance 
of this power the corporation issued stock to be 
redeemable at par after the expiration of a 
.period of thirty years from May 15, 1897 : — 

Held, that the corporation were not bound, 
on the application of the holders, to redeem the 
.stock immediately on the expiration of . that 
period, but had merely an option to do so. 

Decision of the Extra Division of the Ct. 
■of Sess. in Scotland, 1912 S. C. 139, reversed. 
Edinburgh Corporation r. British Linen 
Bank - - H. L. (Sc.) [1913] A. C. 133 ; 

82 L. J. (P. C.)'25 ; 11 D. G. R. 766 ; 

29 T. D. B. 26 

e Local Government. 

Burgh — Drainage and road authority — 
Flooding — Natural stream — Beparation — Negli- 
ppice^-^Mdinhurgh Coiporatloii Act, ;t900 (63 ^ 64 
Viet. c. cxxxiiif), s. 28. 

Interloctftor of the Second Division of the Ct. 
of Sess. in Scotland (1912 S. 0. 1199) reversed, 
interlocutor of tl^e Lord Ordinary restored. 


SCOTTISH LAW {Local Government) — co7itinued, 
on the facts. Hanley r. Edinburgh Cor- 
poration - H. L. (&.) [1913] A. C. 488 ; 

77 J. P.<333 ; 29 f. L. B. 404 ; ^7 S. J. 460 

Patent. 

See Patent — Infringement and Patent 
Agent. 

Shipping. 

— Afii’eiglitment — Bill of lading — Exceptions — 
Liability for unmarked goods — Com-^ 
inixtio. 

See Shipping — Bill of Lading. 

* Super-tax. 

See Revenue — Income Tax. 

Trust. 

LiuHlity of trustees — Btwaeh of trust — Action 
hy assumed trustees to recover loss to trust e^ate 
caused hy negligence of oidginal tl^mstee — Mo7*a — 
Contributory negligence — Right of f^irsuei's to 
represent hemjiciarles — Biterest — Rate of interest. 

A testator, who died in 1858, by his trust 
disposition and settlement gave to his son, on 
his attaining the age of twenty-five, an option 
to purchase his dwelling-house. In 1870 the 
son, who acted as agent in the trust, being then 
about ^ to attain the age of twenty -fivcv 
announced to the trustees his intention to exer- 
cise this option, and the trustees signed and 
delivered to him a disposition of the house 
in his favour, which was duly recorded. The 
trustees took no steps cither in 1870 or for 
seventeen years afterwards to obtain payment 
of the purchase-money, and the money never 
was paid. In 1887, the testator’s widow being 
then the sole surviving trustee, the pursuers 
were assumed as trustees, and they en- 
deavoured to make the son account for the 
trust estate, but subsequently ceased their 
efforts owing to the refusal of the widow: to 
allow her son to be sued, in 1902, on the 
death of the widow, the assumed trustees 
brought an action of accounting against the 
son, but the action proved abortive by reason 
of his bankruptcy and death. Between 1887 
and 1902 the son was in a position to make 
good the purch^^.-m(mey. In 1909 the 
assumed trustees brjpught an action against 
the beneficiaries of a deceased trustee to re- 
cover the purchase-money alleged to ha«"e been 
lost to the trust estate through his negligence 
as trustee. The defenders pleaded mora as" 
a bar to the action : — 

Beld, that the plea of mora was not sus- 
Cainable against the pm^uers suing as trustees 
on behalf of the beneficiaries, and that the 
defenders were jointly and severally liable, to 
the extent to which they were respectively 
lucrati from the estate of the deceased trustee, 
for the price of the house with interest thereon 
at the rate of 3| per cent, per annum frouji^the 
deat'h of the wifeow. 

Decision of the Second Division of the Ot. 
of Sess. in Scotland, 1912 S. 0. 50, affirmed. 
Schulze v. Tod - HfL. (Sc.) [1918] A. C. 213 
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SCOTTISH I.KW~~e(mimeiL 
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Comtruation—^ue&^don — P};oi'mo7ito widoio 
4}f “ lifertnt and etijoynient ” of house — Llfei^ent 
on oeeiq)anay — Incidence of burdens. 

^ A testator by his will directed his trustees to 
give to his widow the “liferent, use, and enjoy- 
ment” of his house, to pay her an annuity, to 
set aside a certain sum to provide for the same, 
to distribute the residue of his estate between 
liis widow and his brothers, and, on the death of 
► his widow, to divide the price of the house and 
the annuity fund, with any surplus revenue 
accrued thereon, among his brothers. On the 
death of the testator the wndow ‘Wintered into 
possession of the house : — 

Held^ that the widow had a “ liferent ” and 
not a mere occupancy, and was liable to pay all 
rates and burdens on the property falling on the 
proprietor, and could not claim a right to be 
repaid by the trustees out of the testator’s estate. 

Judgment of the Second Division of the Ct. 
of^ess. in Scotland reversed. CathearVs Trustees 
V. Allar^ice^ (1899) 2 F. 326, disapproved. 
Mackei^zie Others i\ Johnstone and 
Another - - H. L. (Sc.) 107 L. T. 473 

Workmen’s Compensation. 

See Workmen’s Compensation. 

SEAL — Corporation — Contract not under seal — 
Executed consideration — Contract to 
pay implied from acceptance of benefit 
— Impx’ovement Coiiimiss-ioners — Special 
Act. 

See Local Government. 

SEAMAN— Wages. 

See Shipping and Workmen’s Com- 
pensation. 

SEAWORTHINESS. 

See Insurance — Marine and Shipping 
— Bill of Lading and Eire. 

SECONDARY EVIDENCE. 

See Evidence. 

SECRET PROFIT — Company — Liquidation — 
Liability of partners— Eight of double 
proof. • 

See Company— jWJtding-up. 

SECURED CREDITOR— Bankruptcy. 

See Bankruptcy. 

SEPARATION DEED— Divorce. 

See Divorce. 

SESVANX— Master ?«cl. * 

See Master and Servant. 

SERVICE. 

Banhrujptey. See Bankruptcy— P eti- 

Coimty Cou>rt^ col. 56ff. • 

Jurisdietioti, SerrUe out of, col. 566. 

I udioes. See fusTiCES— Case Stated. 

% 


SERVICE — eo7Ltitmed. # 

Bankruptcy. 

— Petition — Person tradiip under partnership 
name. § 

See Bankruptcy— Petition. 

County Court.^ 

Default Procedure. 

Applies where defendants a limited company 
— hlode of service — “ Perswially served ” — 
County Officers and mCourts {Ireland^ Act, 
1877 (40 Js' 41 Viet, c. 56), .9. m— Corny) antes 
(jConsolidation) Act, 1908*(8 Edw. 7, 6*. 69), .9. 116. 

The default procedure provided by s. 59 
of the County Officers and Courts (Ireland) 
Act, 1877, applies to a case in which the defte- 
are a limited co., and the process prescribed 
by that section may be served on such defts. 
by leaving it at, or sending it by post to, the 
registered office of the co., as provided by 
s. 116 of the Companies (Consolidation) Act, 
1908. National Gas Engine 'Co., Ld. ns. 
Estate Engineering Co., Ld. 

Div. Ct. [1913] 2 I. R. 474 

Jurisdiction, Service out of. 

Summons. 

Foreclosure — Action founded on ‘•^breach 
of contraeV^ — Service otit of the jurisdiction — 
P)*actice — R. S. C., Order XI., rr. 1 (e), 8 A. 

A foreclosure action, whether by writ or 
originating summons in respect of a mortgage of 
personalty, by the original mortgagee against 
the original mortgagor, is not an action founded 
on a breach of contract within the meanin^of 
Order xi., r. 1 (e), and leave will not thereforebe 
granted to serve the writ or summons upon the 
deft, out of the jurisdiction. 

Decision of Neville J. [1913] 1 Ch. 181, 
reversed. 

Deutsche Katmial BanliY. Paul [1898] 1 Ch. 
28.3, and Xolchumrin v. Meurice [1903] 1 K^P». 
534, followed. Hughes v. Oxenham ' - C. A. 

[1913] 1 Ch. 254 ; 82 L. J. (Ch.) 155 ; 108 
L. T. 316 ; [1913] W. N. 11 ; 57 S. J. 158 

— Justices. 

See Justices— Case Stated. 

Writ. 

Landlord and tenant — Ejectment for >n on- 
pay nient of relit — Vacant yiossessUm—Jffo personal 
representative of deceased tenant — of 

sunimoTis — Description of defendants — Sn^vlce by 
posting. 

In an ejectment for non-payment of rent , 
to recover possession of a dwelling-house, wliich 
had been demised to E. W. by’ a leaso for a 
term of which several years were unexpired, 
it appeared that E. W. was dead ; that #i<> 
person was in possession 'of the premises 
that no representation had been taken out to 
E. W. ; and that a year’s rent was due. The 
wgt of a^immons .named defte. '' 
assignees**and personal representatives of 
E. W., deceased, ‘'and all other^persons con- 
cerned.” It was served by posting a copy on 
the door of the dwelling-house. An order wa« 

• 
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SERVICE (Jurisdiction, Service out of ) — 

cmti'med. 

made tiiat such service shoulc^be deemed good. 

M'Craekm v. Keffy, 6 ISTew Ir. Jur. Rep. 
46, followed. Buggy v . WfiLSH’s Repeesen- 
^TATIVES - - - [1913] 2 1. R. 485 

Parti^^Co-defendanU—M. S. O, Ordm‘ 
XL, r. 1 (Jh) — Jfction for tort — Pnnci2)al and 
agent. 

W., who was resident in England, wrote a 
number of libels concerning 0., who was resident 
in Ireland, and emploj^ed H., a bill-poster, also 
resident in Ireland, to post, publish, and circulate 
them in the vicinity C.’s residence. In an 
action by 0. against W. and H. for damages for 
the libels, H. being served in Ireland, and there 
b^ng, in the opinion of the Court, no ground 
for alleging that he was not bona fide made a 
deft. : — 

Held, that a concurrent writ was properly 
ordered to be served on W. in England. 

Pass V. Pamn ([1911] 2 I. R. 459) and 
Sharpies v. Pason (ibid. 436, 442) distinguished. 
Cooney ‘V. Wilson and Hendeeson - C. A. 

(Ir.) [1913] 2 I. R. 402 

Public I'oad — Repair — Excessive user of road 
— Public Roads (^Ireland) Act, 1911 (1 2 

Geo. 5, c. 46) — Action for expenses caused, by 
excessive user — Nature of action — R. S. C. (-f?*.), 
Order XI., 1. 

An action brought by a county council or an 
urban district council under the Public Roads 
(Ireland) Act, 1911, to recover extraordinary 
expenses necessary for repairing roads by reason 
of damage caused by excessive user of the roads 
from the person liable under the said Act to 
recoup such expenses, is not within any of the 
classes of action enumerated in Order xi., r. ], 
and consequently where the person sought to be 
charged in an intended action under the said 
Act is resident out of the jurisdiction, leave of 
the Court to issue and serve a writ of summons 
out of the jurisdiction will not be allowed. So 
heH by Holmes and Cherry L.JJ., affirming the 
decision of the K. B. D., diss, the Lord Chancellor. 
Cl ABE- 0. C. 'V. Adam Wilson & Sons - C. A. 

(Ir.) [1913] 2 I. R. 89 

Substituted seonice — Foreigoi defend.a^\t resi- 
dent out of jurisdictiofi — Writ — R. S. O., 
Order XI., r. 6. 

Appeal from Rowlatt J. at chambers. 

The deft, was an Italian subject who for 
some years and up to Sept. 16, 1912, resided in 
England. Since Aug., 1911, the deft, had 
carried on business in London in premises which 
he leased from the pit. Cn Sept. 16, 1912, he 
^returned to Italy and remained there until 
Jan. 16. On Oct. 15, 1912, the pit. issued a 
writ in the K. B. D. against the deft., claiming 
possession of the premises and damages for 
breach of covenant. On Dec. 18, on the appli- 
. catioTi of the pit., the following order was made 
at chambers by Bucknill J. : “ It is ordered 
that the plaintiff he at liberty to issue a con- 
cu:^’ent writ of summoiss against the^efendai^t, 
^Pietro Necchi, for service in the kiirgdom of 
Italy ; and it'Ss further ordered that service of a 
copy of this order and of a copy of the said con- 
current writ by sendinje the same by a prepaid 


r 

SERVICE (Jurisdiction, Service out of) — 

continued. 

post letter addressed to the safd defendant at the 
offices of his solKjitors, Udi^ssrs.^Freemarr & Son, 
No. 23, Bedford Row, London, W., and also to 
Messrs. Freeman & Son, at the same address, 
shall be good and sufficient service of the sai(f 
writ, and that the time for appearance to the 
said writ by the said defendant, Pietro Necchi, 
be within twenty days after the service of the 
said writ in manner aforesaid.” On Jan. 14, no 
appearance having been entered on behalf of the 
deft., the pit. signed judgment. 

On Jan. 24 the deft, took out a summons for 
an order that the order of Dec. 18 and all 
subsequent /proceedings be set aside for irregu- 
larity on tfe ground that the deft, was not a 
British subject and was not within the British 
dominions at the date of the order or service 
thereof. 

It appeared from an affidavit of the deft, that 
a letter containing a copy of the writ and of the 
order for siibstitnted service was delivered at his 
home in Italy on Jan. 3, but that wing to his 
absence from home on business he ^id not 
receive the letter till Jan. 10, when he at once 
made arrangements to return to England to 
instruct his solicitors to defend the action, and 
that he arrived in England on Jan. 16. 

Rowlatt J. refused to set aside the order of 
Dec. 18. The deft, appealed. The Court 
(Farwell and Kennedy L.JJ.) allowed the 
appeal. 

Faxweli L. J. said that the first part of the 
order of Dec. 18 was not in^ the ordinary 
or proper form and could not be supported. 
The deft, was a foreigner not resident within the 
jurisdiction, and under Order xi., r. 6, the 
proper form of order was to give leave to 
serve, not the writ itself, but notice of the 
writ, upon the deft. The first part of the 
order being bad, it followed that the second 
part, which gave leave for substituted ser- 
vice, was also bad. The order of Dec. 18 and 
all the subsec[uent proceedings founded thereon 
must be set aside. 

Appeal allowed. Kemp v. Necchi 

C. A. [1913] VT. N. 62 

Justices. 

— Case stated — Non-servic^ of notice of appeal 
and case on'^ifespondents — Impossibility 
— Jurisdiction to hear case. 

See Justices— Case Stated. 

SET-OEE. 

Assignment, col. 568. 

^ Building Society, col. 569. 

Lease, col, 570. 

Assignment. 

Assignees from receivers of a company not 
in Uguidation — Contracts by the debtors with 
the company — Right of set-off in respect^f 
damages for brea^-— Appeal from Ontario. 

The respondents sued as assignees from the 
receivers appointed in^'a debenture-holders’ action 
of a CO. not in liquidatioif to recover the price of 
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SET-OFF (Assigiimeat) — ooMlmed, 
goods supplied by the receivers to the appellants 
under contracts wfth the co. subsisting at their 
appointqient, h'&t sljjseqnentiy declared by 
them to be cancelled. The appellants claimed 
to set off against the price sued for damages for 
’»fche breach of the said contracts : — 

Seld^ that they were entitled so to do. The 
amount sued for was due under the old contracts 
with the CO. which was responsible for the 
breach, and not under new contracts with the 
I'eceivers. In the absence of a liquidation the 
persona of the contracting co. remained legally 
intact as well as its contracts, though controlled 
by the receivers, who continued and managed 
its business as officers of Court and had taken 
no steps to determine the relations^hetween the 
co. and the appellants. Pabsons ik Sovereig-n 
Bank op Canada - F. C. [1913] A. C. 160 ; 

82 I. J. (F. C.) 60 ; 20 Mans. 94 

Assignment hi/ one %)arty — RiyM of other 
party to set off against assignee. 

• The defts.^ who -were tenants of an exhibition 
ground, entered into a contract with C. by which 
C. undertook to equip part of the ground and was 
to receive half of certain takings. C. was also to 
pay part of the cost of advertising, and if the 
defts. had to pay any part of C.’s share thereof 
they were to have a lien on his share of the 
receipts for admission, but this lien was not to 
operate until payment of a mortgage by which 
C. mortgaged to the pits, his share in the profits. 
The defts. were also to supply C. with electricity, 
for which he was to pay, the accounts to be 
rendered weekly. On a motion by the pits, to 
restrain the defts. from parting with moneys re- 
ceived for admission the defts. claimed to set off 
from the share of receipts due to the pits, as C.^s 
mortgagees money due from C. to the defts. for 
electricity : — 

Self that although as a general principle a 
claim arising under the same contract might be 
set off against an assignee of a party thereto, yet 
as the defts. recognized the mortgage as part of 
the venture, and as the lien was not to operate 
till after the discharge of the mortgage, the defts. 
had no right of set-off against the pits, until after 
its discharge. 

Decision of Warrington J. affirmed. Phcenix 
Assurance Co., Ld. Earl’s Court, Ld. 

. C. A. 30 T. L. E. 60 

— - Auctioneer — Debt di|^ From owner to pur- 
. chaser. 

See Auctioneer. 

Building Society. 

Bmihing dimness — Ultra vires — Premises 
occujpied 'by Gusto?ner of society — Set-off of halaow^e 
on current account against claim for rent. 

The deft, occupied offices belonging to the 
pit. society, and he was also a customer of the 
pits, in the banking business carried on by them. 
The pit. society went into liquidation in June, 
1911, and at that time there was rent for two 
qmrters due by the deft, for the offices occupied 
by him. An arrangement xvns made in #ept., 
1911, by the liquidator of^the pit. society and 
the deft, for a set-off, against the amount of rent 
due, of 38?. 3^. 3<?., the amount of the dividends' 

m 


SET-OFF (Building Society) — eonthiued. 
in the liquidation to which the deft, was eii'ditled 
on his current aqpount. In Nov., 1911,* it was 
decided by the High Co|irt that the hanking 
business carried oi» by the pit. society was tiltra^ 
vires, and that consequently none of^ their’ 
customers could rely on any legal Mg^bility on 
the part of the society towards them. After 
this decision the official receiver refused to allow 
any set-off against the rent due from the deft, 
and sued for the full amount. The deft, set 
up the arrangement of Sept., 1911, as a defence. 
The county court judge held that there was no 
consideration for an agreement by way of set-off, 
since by the decision of Nov., 1911, there was 
no debt due from the pit. society to the deft, 
at the time the arrangement was made : — 

PTeld^ That the decision of the county court 
judge was right. Birkbeck Building 
Society v. Birkbeck Div. Ct. 29 T. L. E. 219 

Lease. 

Claim hy tenant against lessor for damages 
for breach of contract — Mortgage of reversion — 
Notice to mortgagee of tenants s claim — Action hy 
mortgagee for rent — Right of tenant to set off 
damages claimed from le.'isor. m 

.A building co. entered into an agreement 
with the deft, to build and complete an hotel 
upon a certain site by a certain date, and the 
deft, thereby agreed to accept a lease of it for 
a term of twenty-eight years at a certain renll.-^ 
as soon as it was ready for occupation. The 
I CO. were in default in not having the hotel 
completed until a much later date than that 
stipulated, and on that later date the deft, 
accepted a lease for the agreed term. Shortly 
afterwards the co., who were holders of a h€hd 
lease for ninety-nine years from the free- 
holder, mortgaged their head lease to the pits. 
An action having been brought by the pits, 
as mortgagees of the head lease against the 
deft, for rent accrued due since the date of the 
mortgage, the deft, sought to sot off a 
claim for damages for the default of the %o. 
in not having the hotel ready by the stipulated 
time, alleging that the pits, took the mortgage 
with notice of that claim: — 

Held, that the rule of equity, that to an 
action by an assignee of a chose in action 
the deft, may set off a claim for damages 
against the assignor directly arising out of 
the same transaction as the subject-matter of 
the assignment, has no api)licatioa to the 
assignment of a reversion expectant on the ter- 
mination of a lease; and that the set-off could 
not be allowed. Bkeves v. PorF 4 - BankesJ. 

[1913] 1 K. B. 637 ; 82 L. J. (K. B.) 44 ; * 
108 L. T. 615 ; [1913] W. N. 60 

— Mortgagee — Action by —Claim by teiumt for 
damages. 

S(*e above, Lease. ^ * 

SETTINCr ASIDE— Specific <iuestion submitted 
to arbitrator — Award— En*or in law-— 

• ^plication set aside. • ^ 

I'iee Arbitration. ^ 

SETTLED ESTATE. 

See Settled 
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„ Adniini strati on. See Admixisthation. 
Capital or InGome, cU. 571. 

^ * Conversion ' See COWEESIOK. 

Costs j Col. 5/3. 

Justate Duty. See Bevenue, 

Da:pen.ns. See Scottish Law, 
Improvements^ col. 57-1. 

Leasehold Douse y col. 576. 

Least nyy Power ofy col. 577. 

Merger. See ItiERGER. 

Partitim Action. See Partition. 

Saley Power of. See below, Trustees. 
Seitleynent. See Settlement 
^ Tenant for Life and Pemaindermany 

col. 577, 

Trustees, col. 577. 

Administration. 

— Life tenant of residue — Debts — Legacies — 
Estate duty — Legacy duty — Adjust- 
ment of accounts between tenant for 
life and remainderman. 

See Abministratiok. 

Capital or Income. 

Pquitahle tenant for life — Lease — Stoiw 
9% quarries — Covenant to fill up — Compensation for 
trcach — Casual profit. 

C. D. T., who died in 1891, by his will 
appointed the pits, executors and trustees, and 
devised his residuary real estate upon trust to 
pay the net rents and profits thereof, including 
tile produce of mines and quarries, to or permit 
the same to be received by the deft. T. B. D. 
and after the death of the deft, upon the trusts 
in the will mentioned. The testator gave the 
trustees powers of managing real estate and of 
determining what part of the produce of mines 
ai^d quarries should be applied as capital or 
income. 

By lease dated Feb. 7, 1898, which lease was 
determined on June 12, 1912, the deft, as tenant for 
life under the Settled Land Act, 1882, demised 
to lessees a quarry, part of the real estate. The 
lessees covenanted that when part of the quarry 
was exhausted they would fill it up fit for agri- 
cultural purposes “ under a penalty to be 
recovered as rent in arrear or as liquidated 
damages by the lessor of 150Z. an acre.” The 
lessees left 2a. Sr. 5p. uncovered in breach of 
their covenant, and arranged to pay at the rate 
of 150L per acre in respect of this land a sum 
h amounting to 416Z. 6,?. 10/?., which sum had been 
paid to the deft. On a summons by the trustees 
asking whether the deft, was entitled to retain 
all or any part of such sum or whether it should 

held by them as capital : — 

Meld, following Jn re LacoiCs Settlement, 
Lacon v. Lacon [1911] 2 Oh, 17, that the deft, 
was enti tied to retain such sum . In re Db ALTRT. 

VENPORT V. Dealtey Eve J. 106 L. T. 832 ; 

^ [leiSJ'W. K. 188 

Power contained in settlement to grant mining 
leases — Lease granted ty tenant for life under the 
powers conferred hy f/ic Settled Land Acts — Pents 
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SETTLED LAUD (Capital or Income) — contd. 
of mining leases to he set asi^ as capital money — 
“ Contrary intention -Settled Land Act, 1882 
(45 46 Viet. c. 38), fl. 

Under s. 11 of the Settled Land Act, 1882, 
a portion of the rents of a mining lease are to- ' 
be set aside as capital money unless a contrary- 
intention appears in the settlement. If a contrary 
intention appears in the settlement s. 11 is ex- 
cluded, although the tenant for life grants the 
mining lease under the Act and not under the 
power contained in the settlement. In re Bayer. - 
Bayer r. Bayer - Neville J. [1913] 2 Ch. 

210 ; 82 L. J. (Ch.) 461 ; 109 L. T. 306 ; 

57 S. J. 663! 

Settled ^tstate — Will — Construction — Tenant 
in fee with executory gift over — XJnimpeachahle 
for waste — Mining lease— ^Pents and royalties — 

Contrary intention ” expressed in settlement — 
Quality of estate— Settled Land Act, 1882 (45 4^ 
46 Viet. c. 38), ss. 6, 11 ; s. 58, suh-s. 1 (ii.). 

A tenant in fee simple in possession of rpal 
estates, with an executory gift o»er, is not im- 
peachable for waste. " • 

Turner v. Wright (1860) 2 D. F. & J. 234, 
followed. 

By his will the testator bequeathed and 
devised to his wife the whole of his real and 
personal estate absolutely “in full confidence 
that she \yill make such use of it as I should have 
made myself, and that at her death she will 
devise it to such one or more of my nieces as she 
may think fit, and in default of any disposition 
thereof by her will or testament hereby direct 
that all my estate and property acquired by her 
under this my will shall, at her death, be equally 
divided among the surviving said nieces.” 

The H. L. decided (^Cumishey v. Powrlng- 
Danhury [1905] A. 0. 84) that there was an 
absolute gift of the testator’s real and personal 
estate to his wife, subject to an executory gift 
over at her death. 

Upon an application by the widow (who had 
married again) to ascertain whether she was 
entitled to the whole of the mining rents and 
royalties in respect of mining leases granted 
under the powers of the Settled Land Acts : — 

Held, that there was in the will a sufficient 
expression of a “ contrary intention ” to exclude 
the operation of s. 11 of the Settled Land Act, 
1882, and there no?^ obligation upon the 
applicant to set aside |fes capital any part of the 
rents, royalties, and profits, under mining leases, 
pursuant to that section. 

The quality of the applicant’s estate could 
not, of itself, be treated as amounting to the • 
expression of a “contrary intention” in the 
settlement. In re Hanbery’s S kttled Estates 
^ Eve J. [1913] 2 Ch. J* 428 ; 

109 L. T. 358 ; [1913] W, N.210 ; 29 
T. L. E. 621 ; 57 S. J. 640 

Tenant for life and remainderman Pre* 
fere nee .shay'es — Cumulative preferential dividend 
— Arreao's — Death of life tenant — Future 
dividends — Appo^onment. ^ 

t7here preference shares carrying a fixed 
cumulative preferential dividend are bequeathed 
in. trust for a life tenant^^nd remaindermen, and 
. no dividend is^eclared or paid for the fi,nancial 
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settled LAKD (Capital or lnfiOme)—oontd. 
years including tbe^ife tenancy, the life tenant’s 
executors are not-^entitied to have the arrears 
made goo(? out of f utur^ref erential dividends. 

In re Taylor's Trusts [1905] 1 Oh. 734, and 
Ip, re Armitage [1893] 3 Ch. 337, followed and 
applied. 

In re Griffith (1879) 12 Ch. D. 655, and 
JBuTkeley v. Stegyhens [1896] 2 Oh. 241, distin- 
guished. In re Sale. Nisbet r. Philp 

Asthury J. [1913] 2 Ch. 697 ; [1913] 
* W. N. 308 

Conversion. 

— Will — Trust for conversion— Power to post- 
pone — Besidue — E state pu r . -autre vie — 
Policies on life of cestui ' que vie — 
Premiums, whether payable out of 
capital. 

See Conversion. 

Costs. 

iLands Clauses Acts — Purchase hy railway 
company under comptdsorij powers — Payment 
into CouH%f purchase-inoney — Petition for pay- 
ment out ly trustees for purposes of Settled Land 
Acts — Separate appearance of tenant for life — 
Costs — Practice — Lands Clauses Consolidation 
Act, 1845 (8 # 9 Viet, c, 1.8), 80. 

On a petition by the three trustees of a will 
who were also trustees for the purposes of the 
Settled Land Acts, and one of them a tenant for 
life of one moiety as well of the settled estate, 
for payment out of money paid into Court in 
respect of the purchase-money of land forming 
part of the settled estate taken by a ry. co. 
under its compulsory powers, the tenant for life 
of the other moiety and the two remaindermen 
who appeared by one counsel were held to be 
properly made respondents and their costs were 
ordered to be paid by the ry. co. under s. 80 of 
the Lands Clauses Consolidation Act, 1845. 
In re PiGGiN. Ex parte Mansfield By. Co. 

Warrington J. [1913] 2 Ch, 326 ; 82 
L. J. (Ch.) 431 ; 108 L. T. 1014 ; [1913] 
W. N. 198 

Proceedings proposed to le tahen for the 
recovery of land — Benefit to estate — Proceedings 
abandoned— Costs paid dy tenantfor-life — Right 
to he recouped out of capital — Settled Land Act, 
1882 (45 ^ 46 Viet c. 38), 

This was an originating^ summons taken out 
by tbe^plt. as a trustee of an indenture of 
settlement against Dora Emma Wilkie, the 
present tenant Tor life in possession, and also the 
administratrix and sole next of kin of Lewis 
George, the former tenant for life, and Thomas 
George, one of the persons contingently entitled 
in remainder, raising th^uestion whether Dora' 
Emma Wilkie was entitled to be recouped out of 
the capital of the Abercarn Fawr estate com- 
prised in the settlement a sum of 260^. 19.9. id., 
paid for costs incurred by the pit., at the request 
of Lewis George and Dora Emma Wilkie, in 
obtai^ng advice and taking proceedings for the 
purpose of recovering possession^f the site olia 
reservoir adjoining and at one time forming part 
of the Abercarn S’awr estate, •but sold to a ry. 
and canal co. by a pred^essor in title of the 
settlor, subjeejt to a statutory p^ip vision for 
C.CJ.D. 


SETTLED LA17D (Costs) — continued. ♦ 

resumption of pos|ession in the event of such 
reservoir being disused, ai|^ part of which site 
had since been acqiaired from the successors in 
title of such co. by the pit. as trustee of the said 
settlement by way of exchange. 

Acting under the opinion pf counsel the 
proposed proceedings for the recovery of the 
land had not been taken, but it was not in dis- 
pute that the exchange which had been made 
was beneficial to the settled land. 

The question was whether the Court could 
now allow the costs of the proceedings, as “ pro- 
ceedings proposed to betaken for recovery of 
land being or alleged to be subject to a settle- 
ment,” under s. 36 of the Settled Land Aq^ 
1882. 

Sargant J. held that, under s. 36, the Court 
had power to direct payment out of capital of 
the costs of proceedings once proposed to be 
taken, notwithstanding that the application to 
allow them was made after payment and at a 
date when the proceedings were no longer 
proposed to be taken. The bill of costs was 
accordingly referred to the taxing Master for 
moderation, and it was declared tbat Dora 
Emma Wilkie was entitled to be recouped out 
of capital the amount of such costs as moderated. 

7*^ Wilkie’s Settlement. Wade r. Wilkie 
Sargant J. [1913] W. H. 298 ; [1914] 1 
Ch. 77 ; 58 S. J*. 138 

Estate Duty. 

See Eevende. 

Expenses. 

— Liferent. ^ 

See Scottish Law. 

Improvements. 

Capital money — Authorized improvement — 
Necessary ancillary improvement — Conversion of 
land into huildinq land — Estate office — Setthd^ 
Land Act, 1882 (45 ,5* 46 Viet c. 38), .9. 25. 

The life- tenant in possession of settled estates 
proposed to convert a large piece of vacant Jainl 
at Camberwell into buikling laud, and in con- 
nection therewith it was absolutely necessary to 
have a small estate office in which the estate 
agent could keep his accounts and Riipcrinteiul 
the work. 

No house on tlie rest of tlie estate being 
available, it was proposed to build a small office 
for daily use and not for residence, at a cost of 
200^. 

The office was not to be built on the vacant 
land, but upon a convenient site near, which was 
useless for other purposes. 

^ When built it would last about 200 years and 
be of permanent value to the estate. 

Having duly submitted a sclieine for 
proposed office to the trustees, the life- tenant now 
asked that the cost might be allowed out (>f 
capital. 

conterrted that it \fas clearly auihorixe<lfr 
by the openl^t^ words of s. 25 of the Settled Land 
Act, 1882, as an “operation incident h) or 
necessary or proper .... for securing tlie full 
benefit of any of those wor]*3 or purposes,” i.e., 
for securing *he full benefit of the conversion 



C 576 ).^ 


( 575 ) IHE, COMPLETE CUEEENT LICEST, 1913. 


SETCLEB XiANB (Improvements) — eontiwued, 
of the facant land into bnilding^land, an improve- 
ment directly authorv|ed by clauses 17 and 18. 

The life- tenant in remaindier and the trustees 
* supported the application. 

Astbi^f J., after referring to Li re Muridy and 
Roper' ^ Contract [^899] 1 Cb. 275, 289, and 
pointing out that in In re Houghton Estate (1885) 
30 Oh, I>. 102, and In re Lord Gerard's Settled 
Estate [1893] 3 Ch. 252, the present point did 
not arise, and that it was not necessary in the 
present case to consider, re Earl Be La Warr^s 
Settled Estates [1911J W, N. 171, and In re 
Orwell Parld Estate flOOd), 48 S. J. 193, held 
that as it was proper to do the necessary works 
i^der clauses 17 and 18, to convert the vacant 
land into building land, it was obviously necessary 
for securing the full benefit of that conversion 
that the estate agent should have an office in 
which he could keep accounts and superintend 
the work. An expenditure not exceeding 250L 
would therefore be sanctioned. In re De | 
Orbspigny’s Settled Estates Astbury J. 

[1913] W. N. 374 

Colliei^ies — Worhs required hy Coal Mims\ 
Act^ 191 1 — Payment out of capital — Settled 
Land Act, 1882 (45 46 Viat, c, 38), 25, 

suh-ss. xla}.^ XX. 

Upon a summons by a person having the 
^ powers of a tenant for life under the Settled 
^ Land Acts, asking that capital money under the 
Acts might be applied in payment of the cost of 
certain alterations of, and additions to, freehold 
and leasehold collieries (part of the settled land), 
required by the provisions of the Coal Mines 
Act, 1911 

Held^i that the works required were “ improve- 
ments” within the meaning of s. 25, sub-ss. xix. 
and XX., of the Settled Land Act, 1882, and that 
the applicant was prima facie entitled to have 
them paid for oat of capital ; and the Court, in 
the exercise of its discretion, made the order. 

^ The words “ other preliminary works neces- 
sary or proper in connexion with the develop- 
ment of mines ” in sub-s. xix., though pointing 
primarily to operations incident to discovering 
whether minerals exist under the settled land, 
and to the procedure necessary or proper to enable 
the minerals, when their existence is proved, to 
be reached and worked, include also works 
(though not enlargements, improvements, or 
reconstructions within sub-s. xx.) which in the 
progress of working become necessary or proper 
for the development of a mine, development ” 
continuing so long as any part of the mining 
area remains to be opened up. 

Construction of sub-ss. xix. and xx. by 
North J. in In re Mundy's Settled Estates [1891] 
1 Ch. 399, adopted and applied. In re H AN- 
BURY'S Settled Estates - Eve J. [1913] 
^ 1 Ch. 60 ; 82 L. J. (Ch.) 34 ; 107 I. T. 676 

Development of building estate — Determvm- 
turn of temincy of farm required for scheme — 
. fTenant right — Agric&uval improi^Qments — Dom- 
pemation-^Capital moneys Settlec^'^ Land Act, 
1882 (46 ^ 46 Viet. c. 38), s. 21, siib-ss, x. ; 
s. 25, sub-ss. xtii,, xviti. ; s. 26. 

Settled land war about to he developed as a 
building estate, and as a necessary preliminary 


SETTLEB LAKB (Improvements)— 

to carrying out the approved -^rcheme of improve- 
ments authorized by the ^ttled Land 4rCt, 1882, 
it was essential to obtain vacant possession of a 
farm let to a yearly tenant, and forming an 
important part of the settled land in question^ 
The tenancy was determined by notice and com- 
pensation was awarded to the tenant in respect 
of tenant right and improvements not coming 
within the First or Second Schedules to the Agri- 
cultural Holdings Act, 1908 : — 

Held, that neither under s. 21, sub-ss, iii. or • 
X., nor under s. 25 of the Settled Land Act, 1882, 
could payment of the compensation in question 
be allowed out of capital moneys in the hands of 
the trustees^ and that to allow such an expendi- 
ture out of capital moneys would be entirely 
inconsistent with the whole purpose and scheme 
of the Settled Land Acts. 

Decision of Joyce J. (1912) 107 L. T. 141, 
affirmed. In re Earl Db La Ware’s Gooden 
: Beach Settled Est>^te - C. A. [1913] 

2 Cli. 142 ; 82 t. J. (CK) 174 ; J107 L. T. 6fl ; 

[1912] W. N. 248 ; 29 T. I. E. 30 ■,ffl S. J. 42 

Leasehold House. 

Specif c bequest — Rent and outgoings to he 
' paid out of general estate — Sale by life tenant — 
Ordinary application of proceeds — Additional 
I alloioance out of general estate In respect of rent 
and outgoings — Settled Land Act, 1882 (45 46 

Viet, a.' 38), 55. 34, 51. 

A testator bequeathed a leasehold house to his 
executors and timstees in trust td permit his wife 
to occupy the same during her widowhood, with 
a provision for payment of ground rent, rates, 
taxes and outgoings, execution of repairs, and 
performance of covenants out of the testator’s 
general estate, it being his intention that his 
wife should be personally relieved therefrom. 

The widow resided in the house for fourteen 
years from the testator’s death, the outgoings, 
amounting to 160Z. a year, being paid by the 
trustees. She then sold the house as life tenant 
under the Settled Land Act, 1882, and the 
trustees received the purchase-money : — 

Held, that under s. 34 the proceeds of sale 
must be applied in paying the widow during 
widowhood such an annuity as would exhaust 
those proceeds, capital and income, in the 
remaining eleven Df the lease. 

Askew V. Woodhmd (1880) 14 Oh. D. 27, 
applied. 

Held, also, that the widow was not ^-entitled 
to be paid 1602. a year out of the general estate 
in lieu of the provision for payment of rent and* 
outgoings, as that provision, being merely an 
„extra benefit conferred on her to enable her to 
reside in the house, wa^not a provision tending 
to induce her to abstain from exercising her 
statutory power of sale within the meaning of s. 51, 
and consequently came to an end on the sale. 

Observations of Buckley J. in hire Trenehard, 
Trenchard v. Trenehard [1902] 1 Ch. 378, 
followed. ^ 

Hin re Tren&tlard, Ward v. Trenehard (1900) 
16 T. L. E. 525, not followed. In re Simpson. 
Clarke r. Simpson - Swinfen Eady J. [1910] 

1 Ch. 277 ; 82 L. f. (Ch.) 169 ; 108 L. T. 8l7 ; 
r [1913] "W. N. 26. ; 57 S. J. 302 
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SETTLED LANI>~--oontmued. 

Lei;5mg, Power of. 

— Mini% lease— UA>pened mine — Power of 

trustees to grant leases. 

See Will — Trustees. 

— Tenant for life — Statutory powers — Mining 

lease — Rents and profits — “ Contrary 
intention” — Settled Land Act, 1882 
(45 & 46 Yict. c. 38), s. 11. 

See above. Capital and Income. 

Merger. 

— Tenancy for life and freehold reversion— 
Executory gift over — Conveyance of 
life estate — Intention — Merger at law 
and in equity. 

See Merg-eb. 

Partition Action. 

— Infant — Request for sale — Sale for infant’s 
^ benefit— Conversion. 

See Partition. 

Sale, Power of. 

See below, Trustees. 

Settlement. 

See Settlement. 

Tenant for Life and Remainderman. 

See above, Capital or Income — Im- 
pro''>'ements — Leasehold House, and 
Settlement. 

Trustees. 

Power of (ijiinintment — Title — Sale — Com- 
pound 9€ttlem.ent — Trustees for the purposes of 
the Settled Land Acts — Settled Land Act^ 1882 
(45 4^ 46 Viet 0 . 38), 2, suh-ss, 1,5,8; s. 38. 

Appeal from a decision of Eve J., [1913] 

4 Ch. 561 ; [1913] W. N. 127. 

By his will dated June 15, 1891, J. P. 
appointed trustees, and empowered his wife by 
deed, will or codicil to appoint, as she might 
think fit, all or any part of his property of 
what nature or kind soever, and in default he 
gave all his freehold estates to the use of his 
wife and her assigns for her life, with remainder 
to the use of W. P. and his assigns for life, 
with divers remainders ovtP; and the testator 
empowered his trustees fb sell any part of his 
freehold estates thereinbefore given. The 
testator died on Aug. 19, 1891, and by her will 
dated Dec. 5, 1891, his widow appointed W. P. G. 
her sole executor, and in exercise of the aforesaid 
power of appointment appointed the real estate 
devised by her husband’s will to the use ol^ 
W. P. G. and his assigimor life, without impeach- 
ment of waste, with remainders over. The 
testatrix died on Feb. 25, 1892, and on July 2, 
1912, W. P. G., in exercise of his powers as 
tenant for life in possession, contracted to sell 
part of the settled estates. 

Wie purchaser raised the objf^tion that t^re 
being no trustees for the purposes of the Settled 
Land Acts, the vendor had* not shown a good 
title. Cpon a vendor a»d purchaser summons 
Eve J. held that there was a oont^uing power 


SETTLED LAND (TtusteeB)-~contin7ied. 0 
of sale in the trustees of J. P.’s will, ^nd no 
further appointmint of trustees was necessary. 
The purchaser appealea. '• 

The 0. A. allowed the appeal. Thjey held* 
that the general power of appointni^int having 
been fully exercised by the widow, there was a 
re-settlement of the estate, ancl there being no 
existing interests or charges having priority over 
that re-settlement, the original settlement created 
by the testator’s will was at an end, and conse- 
quently there were no •trustees having a power 
of sale. In re Gordon & Adams’ Contract. 
In re Pritchard’S SsTf led Estate. - C. A. 

[1913] W. N. 317 ; §8 S. J. 67 
Tenaidfor life sole trustee — Trustee for puj^ 
poses of Settled Land Acts — Will — Construction 
— Future trust for sale — Sole trustee — Power to 
give discharge — Settled Land Act, 1882 (45 4' ^6 
Viet. c. 38), s. 39, siib-s. (1 ) — Settled Land Act, 
1890 (63 4' 54 Viet. c. 69), 16, suh-s. (ii.f 

By his will, dated Jan. 9, 1878, a testator 
appointed his brother and sister to be executois 
and trustees, and declared that all trusts and 
powers thereinafter vested in his trustees migiit 
be exercised by the survivor of th«m, or the 
executors or administrators of such survivor, or 
other the trustees or trustee for the time being of 
his will. He then devised and becpieathed all 
his real estate to his trustees upon trust to let 
the same and to stand possessed of tlie rents and 
income arising from such real estate for his 
nephew, the applicant, for life, and after his 
decease, in case there should be any children of 
his living at his decease, upon trust to sell and 
convert the real estate and stand possessed of the 
proceeds of sale upon trust for the children^>f 
the applicant in manner therein mentioned, and 
in case there should be no children ®f the 
applicant living at his decease, then the testator 
gave his real state, messuages, and lands to his 
brother and sister absolutely. 

The testator died on April 28, 1880. In 188‘1 
the applicant purchased from the executors arid 
trustees all their contingent reversionary estate 
and interest under the will in the real estate of 
the testator. On Dec. 27, 1888, the applicant 
was appointed a trustee of the testator’s will, and 
was now the sole surviving trustee under the 
testator’s will, as well as tenant for life of the 
[settled property. There was no one living, 

I except himself, interested in the settled property. 
The applicant was desirous of selling part of the 
settled estate, and on April 7, 1913, took out an ex 
parte originating summons asking (i.) whether as 
trustee for the time being of the sjiid will he was 
A trustee under such will for tlie purposes of 
the Settled Land Acts, 1882— 1890 ; (ii.) whether, 
upon the true construction of the will, a sole 
trustee under such will, for the purposes of the 
said Acts, was entitled to receive and give a 
discharge for the purchase-moneys of any part 
of the estate which might be sold by the tenant 
for life. 

j^veJ. h^d that tlye applicant was a trustci# 
of tne setthment for the purposes of the Settled 
Land Acts. The Court would notlitself make 
such an appointment : In re Davies and AenTs 
Contract [1910] 2 Ch. 35* 50 ; but there was 
nothing in n^jhe Settled Land Acts or in the 
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SEMTED LAND (Trustees) — continued. 
authoi^ties which made th^ position of the 
applicant illegal. A| to the other question the 
applicant, as such trustee, wa^ entitled to receive 
and give a discharge for the purchase-money, 
and it ^t)S not necessary that an additional 
trustee should appointed under the Acts. 

In re Oar nett OrineanlBLar grease's Contract 
(1883) 25 Gh. D. 595, followed. In re Johnson’s 
Settled Estate - Eve J. [1913] W. N. 223 ; 

57 S J 717 

SETTLEMENT (POOE LAW). 

See Poor Law. 

c 

SETTLEMENT (PEOPEETY). 

Aftei'-acquired Property, See below, 

Covenant to Settle. 

Ammity , . See Limitations, Statutes 

OF. 

Appointme7it^ col. 579. 

Covenant to Settle, col. 680. 

JEstate Duty. See Eevenue. 

Hotchpot Clause, col. 582. 

PoHiom, col. 583. 

Reversion Duty. See Revenue. 

Settled Land. See Settled Land. 

Settlement Estate Duty. See Revenue. 

Trusts, col. 581. 

Variatio^i. See Divorce. 

Will. See Settled Land and Will. 

Words of Limitation, col. 586. 

After-acquired Property. 

See below, Covenant to Settle. 

Annuity. 

See Limitations, Statutes op. 

Appointment. 

Protected life interest — Power of appoint- 
ment amongst children — Advancement clause — 
Appointed shares — Whether advances to ap- 
pointees valid — Release of life interest m 
advances — Whether life interest forfeited. 

By a marriage settlement made in 1865 the 
income of the wife’s fortune was settled upon 
trust, as to part thereof for the wife for life, and 
as to the other part thereof for the husband for 
life or until bankruptcy or alienation or his 
doing some act whereby the same or some part 
thereof would become vested in or payable to 
some other person. Subject to the trusts afore- 
said the husband’s and wife’s fortunes were 
^settled upon trust (in the events which happened) 
ror their children in such shares and with such 
provisions for their respective maintenance, 
education, and advancement” as the husband 
and wife should by deed jointly appoint, and in 
default of such app^intoent for<5'the children 
equally twenty-one or marilSge. Then 
followed the usual advancement clause. 

In 1896 the husband and wife by deed 
appointed one equal ninth share of the trust 
funds to a son on his marriage and '^he appointed 


SETTLEMENT (PEOPEETY) (Appointment)— 

continued. ^ 

share was settled, and ^n 1§97 they^ by deed 
appointed another equal ninth share Co another 
son on his marriage and the appointed share was 
settled. Neither of these appointments con^ 
tained an advancement clause. Subsequently 
the trustees of the 1865 settlement in exercise of 
their power of advancement raised 4000i!. out of 
their trust funds in respect of each appointed 
share and paid the same to each of the son’s 
marriage settlement trustees, and the husband 
and wife released their respective life interests 
in each of the sums so advanced : — 

Held, that the appointments must be read 
into the oSfiginal settlement and that the ad- 
vancement clause applied to appointed as well 
as to unappointed shares. 

MMahon v. Gaussen [1896] 1 I. R. 143, 
approved and followed. 

Held, also, that the husband by releasing his 
life interest in the sums advanced did not thereby 
forfeit his life interest under t]^e settlemAit. 
In re Hodgson. Weston v. Hodgspn 
Neville J. [1913] 1 Ch. 34 ; 82 L. jf (Ch.) 31 ; 

107 L. T. 607 ; 57 S. J. 112 

Covenant to Settle. 

Acguisition of property — Effect of covenant 
in cguity — Persotis within marriage considera- 
tion — Non-assignment of ptroperty — Remedies of 
trustees — Lapise of time — Statute of Limitation — 
Marriage settlement. 

A marriage settlement of 1859 contained the 
usual covenant by the husband and wife to settle 
the wife’s after-acquired property of the value of 
lOOZ. or upwards. 

In 1879 the wife received 285Z. and paid it 
into her husband’s banking account, on which 
she had power to draw. Part of it was shortly 
after invested in two bearer bonds which 
remained at the bank till the husband’s death 
in 1909 and were now in his executor’s 
possession : — 

Held, that the moment the wife received the 
2857. it was specifically bound by the covenant 
and was consequently subject in equity to a 
trust enforceable in favour of all persons within 
the marriage consideration, and therefore, not- 
withstanding the lapse of time, the trustees were 
entitled on behalf thd^e persons to follow and 
claim the bonds as t-^ust property, though their 
legal remedy on the covenant was statute- 
barred. ^ 

Principles stated in Smith v. Lucas (1881) 

18 Ch. D. 531, 643 ; CoUyer v. Isaacs (1881)" 

19 Oh. D. 342, 351 ; and In re DAngihau 
l<1880) 15 Ch. D. 228, 242, applied. 

Spickernell v. Hoth^,i (1864) Kay, 669, 675, 
and In re Plumptre\s Marriage Settlement [1^10'] 
1 Gh, 609, 616, distinguished. Pullan v. Kob 
Swinfen Eady J. [1913] 1 Ch. 9 ; 

82 L. J. (Ch.) 37 ; 107 L. T. 811 

Divorce — Decree nisi — Wifelecoming eyfitled 
to^Toperty het^een decree nisi and decree absolute 
— Property, whether caught by covenant. 

By a marriage® settlement dated in 1879, it 
was expressly agreed fnat if the wife during the 
then intended coverture, or her husband in her 
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SETTLEHENT (PBOPEBTY) (Covenant to Settle) 

• — continued. 

right, should at <me aM the sarie time and from 
the same source become entitled to any real or 
personal property of the value of 200Z. or upwards, 
,the property should be settled. On Jan. 12, 1911, 
a decree nisi for* the dissolution of the marriage 
was pronounced. On Jan. 22, 1911, the wife 
became entitled under her mother’s will to certain 
funds which exceeded in value the amount men- 
tioned in the settlement. On July 24, 1911, the 
decree nisi was made absolute : — 

Held, that the funds fell into possession 
during the coverture contemplated by the settle- 
ment and were therefore bound by the covenant 
to settle after-acquired property. ^ 

JSForman v. Villars (1877) 2 Ex. D. .859, and 
mdse V. mulse (1871) L. B. 2 P. & M. 259, 
followed. 

In re Pearson's Trusts (1872) 20 W. B. 522 ; 
26 L. T. 393, discussed but not followed. SiN- 
CLAIE V. Fjbll Warrington J. [1913] 1 Ch. 156 ; 

• 8^ L. J. (Gh.) 105 ; 108 L. T. 152 ; 29 

^ T. L. B. 103 ; 57 S. J. 145 

See below, Trusts. 

'‘^Interest in expectancy I 

Appeal from a decision of Neville J., [1913] 
2 Oh. 92 ; [1913] W. N. 161. 

A testatrix, by her will dated in 1864, gave a 
fifth share of her residuary estate to her daughter, 
W., for life, with remainder to her children, 
but if she should die without issue (which event 
happened) “ her share to go to her next-of-kin as 
if she had not been married.” In 1866, J., 
another daughter of the testatrix, married, and 
by her marriage settlement covenanted that any 
real or personal property to which she then was 
entitled from any estate or interest whatsoever 
in reversion, remainder, or expectancy should be 
se ttled upon the trusts of the settlement . In 1 91 2 
W. died without issue, and leaving J, her sole 
next of kin. 

Neville J. held that the interest which J. had 
at the date of her marriage in the settled share 
of W. was not a mere spes successionis, )mt an 
interest in “ expectancy,” which was bound by 
her covenant for the settlement of after-acquired 
property. From this decision J. appealed. 

The C, A, allowed the appeal. In re Mubge 
C. A. [191|] W. N. 317 ; 68 S. J. 117 

Tenant in tail — JVdtur^ of estate settled — Post- 
nuptial settlement — Usual clauses in settlement — 
motclinot clause — Cross-remainders — Election, 

By marriage articles, B., the intended 
husband, being entitled as tenant in tail in 
remainder to three estates, the Menlo, Water- 
view, and Puxley estates, covenanted to convev 
to trustees all real e^te to which he was, oi 
during the coverture should become, entitled in 
fee tail in possession or remainder for all. such 
estate as he could convey therein. It was 
thereby declared that the trustees should stand 
seised of all such real estate on trust for B. for 
li^vith remainder to C., the intended wife for 
Hrs for her separate use vvTthout powtif of 
anticipation. And it was also declared that, 
after the said life estates, the trustees should 
stand seised of all slich real estate with 
remainder to the child or childnu or remoter 
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SETTlEMEirX (PEOPEBTT) (Covenant to Settle) 

— continued, ^ * 

issue of the said intende^ marriage, or any or 
either of them, in #uch manner as B. should, by ^ 
the settlement to be made, appoint. And it was 
further agreed that the settlement shof^d contain 
all powers, provisions, clauses,^ and agreements, 
as are usually inserted in marriage settlements as 
B. should by the settlement agree to. By post- 
nuptial settlement B., with the consent of the 
protector and the concurrence of C., disentailed 
the Menlo estate and co?iveyecl it to the trustees 
of the articles on trust after his own life estate 
to raise a jointure for C.*and 2000^. for portions 
for younger children as B. and 0. should appoint, * 
and, subject thereto, to .the eldest son in tail. In 
execution of that power B. and 0. jointly 
appointed the 2000Z. among three children to be 
raised after the death of the husband, and in 
priority to the wife’s jointure. 

By a subsequent disentailing deed B. dis- 
entailed the Water view estate to his own use, 
and did not re-settle it. By his will he purported 
to leave it absolutely to 0. 

B. died without disentailing the Biixley 
estate, and the next tenant in tail, th# eldest son 
of the marriage, subsequently disentailed. 

Eeld‘, (^r) that the articles settled a void- 
able estate in fee simple in all the estates; 
that as regards the Menlo estate, the effect of 
the disentailing deed and re-settlement was to 
capture the fee-simple of the estate for the 
trusts of the marriage articles, and that 
the settlement must be disregarded so far as 
it was inconsistent with the articles. 

(6) That a hotchpot clause and a clause 
providing for cross-remainders should, in vtlw 
of the provisions contained in the articles, be 
read into the articles. • 

(<?) That the attempt in the settlement to 
^ve the portions term priority to the wife's 
life estate and to cut down her life estate to a 
jointure was void as being inconsistent with tiic 
articles. * 

That the Waterview estate was cap- 
tured by the articles op. the execution of the 
disentailing deed. 

(s) That the Puxley estate was not captured 
by the articles, the settlor having died without 
executing a disentailing deed, but that the 
eldest son, who disentailed, if ho elected to 
take under the settlement and articles, must 
bring in the Puxley estate as if he had dis- 
entailed it to the uses of the articles, and must 
also bring the value of his tenancy in tail of 
the Menlo estate into hotchpot. Blake u. 
Blake - Barton J. [1913] 1 I. B. 343 ♦ 

Estate Duty. 

Incidence— Duty payable out of settled fund 
or testator’s residue. * 

See Ebvekke. 

Hotchpot Clause. 

mOonstruttion — Settled funds — Covenant * 
settle after-acqxfAred property — Trusts hy refer- 
ence. 

By a marriage settlement made in 1847, funds 
belonging to the husband, called ‘Hhe firstly 
mentioned %rust fund,” and a fund bedonging to 
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SEmEMEUT (PEOPEBTY) (EotcEpot Clause) 

— cmtinued, 

the wife’s father, called “tne secondly men- 
tioned trust fund,” were settled, subject to life 
* interests in the husband and wife, in trust for 
such chil^'en of the marriage as the husband 
and wife should ^'ointly appoint, and in default 
as the wife should appoint, and as to the un- 
appointed part, in trust for the children in equal 
shares, the sons taking vested interests at 
twenty-one and the daughters at twenty-one or 
marriage. Then follof/ed a clause providing 
that no child, who should “ take any part of the 
said trust funds” und^r any appointment made 
by the husband and wife or the survivor of them 
ujjider the powers thereinbefore given, should 
take any part of “ the said trust funds by virtue 
of the trusts hereinbefore declared in default of 
appointment ” without bringing his or her share 
into hotchpot. The settlement also contained a 
covenant to settle the wife’s after-acquired 
property, which was to be held “ upon and for 
such of the said trusts, intents, and purposes, 
and under and subject to such of the powers, 
provisoes and agreements as are herein declared, 
expressed «Dr contained of and concerning the 
secondly mentioned trust fund, and the income 
thereof, as shall for the time being be subsisting 
or capable of being acted upon and exercised.” 
There were seven children of the marriage, and 
^he husband and wife appointed the whole of 
“the firstly mentioned trust fund” and “the 
secondly mentioned trust fund ” in favour of five 
of the children. Subsequently two legacies to 
the wife came in and were caught by the after- 
acouired property clause. The husband and 
wire died without making any further appoint- 
ment : — 

Hdd, that the two after-acquired legacies 
formed an accretion to the two original funds 
and that the five appointees of those funds could 
not share in the legacies without bringing the 
sl^ires appointed to them into hotchpot. 

In re Cmendhh [1912] 1 Ch. 794:, distin- 
guished. 

Observations on In re levUm (1892) 67 L. T. 
743 ; 41 W, B. 170 ; In re Mrth (1897) 76 L. T. 
186 ; and In re Marquis of Bristol [1897] 1 
Ob. 946. In re Erasek. Ind v. Fraser 

Sargant J. [1913] 2 Ch. 224 ; 82 L. J. (Ch.) 

406 ; 108 L. T. 960 ; 67 S. J. 462 

Portions, 

Vesting — Younger children — “ Eldest or only 
son'^ — Younger son becoming eldest after resting 
of portion — Right to share in ^ortiom fund— 
Settled estate — Settlement — Construction, 

By a marriage settlement made in 1828 real 
estate was limited to trustees upon trust to raise 
portions for the younger children of the marriage, 
such portions to vest at twenty-one in the case 
of sons, or, in the case of daughters, at twenty- 
one or marriage under that age. The settlement 
further provided that if any of the children for 
■^hom portions were 'intended, beiSig a soft* or 
sons, should^ die under twenty-one, ’’‘^or should, 
before attaining such age, become an eldest or 
only son,” then the share in the portions fund 
of the child so dying, or of the son so becoming 
an eldest or only son, was to go t® the survivors 


SETTLEMENT (PEOPEBTY) (Portions)-~f?uw^^f. 
or survivor who should live^to attain a vested 
interest therein^, G. W.. a younger son of the 
marriage, in whom a shafe in ^he portions fund 
became vested by his attaining twenty-one in 
his father’s lifetime, subsequently became the 
eldest son by the death of his elder brother in 
the lifetime of his father : — 

Held that, according to the true construction 
of the settlement, G. W. was a younger son for 
the purpose of participating in the portions fund, 
the position of the son in the family having to ^ 
be determined at the moment when his share 
vested. 

Windham v. Ch^aham (1826) 1 Buss. 331, 
followed. I, 

In re Baylefs Settlement (1870) L. B. 9 Eq. 
491 ; (1871) 6 Ch. 590, considered. In re 
Wise’s Settlement. Smith r . Waller 

Eve J. [1913] 1 Ch. 41 ; 82 L. J. (Ch.) 26 ; 

107 L. T. 613 

Eeversion Duty. 

— “ Purchase ” of reversion — Marriage settle- 

ment. r 

See Bevenhb. 

Settled Land. 

— Power of appointment — Title — Sale — Com- 

pound settlement — Trustees. 

See Settled Land — Trustees. 

Settlement Estate Duty, 

See Revenue. 

c 

Trusts. 

Marriage settlement — Trust funds sugi^lied hy 
intended wife'‘s father described as being “ as and 
for her portion or fortune"' — Failure of express 
trust in actual events — Resulting t7'ust whether in 
favour of intended wife or of her father— Express 
provisions in settlement negativing hypothesis of 
absolute gift to intended wife. 

By settlement executed on the marriage of 
A.’s daughter, B., with D., A. covenanted to 
execute to the trustees of the settlement two 
bonds to secure 3000L each, one to bear 
interest from its date, the other from A.’s 
death, both bonds to be payable after his 
death, “ as and for the portion or fortune ” 
of his said daughter. D.’s father, C., thereby 
[also covenanted t^^exeeute to the trustees 
a bond to secure 60Q07. The trusts were to 
pay the interest of the three sums, so secured 
to D. for life, and after his death tOrB., if 
then living, for life, in bar of aE her claims 
under A.’s own marriage settlement. Then " 
followed trusts for the issue of the marriage. 
Power was given to B., if she pr, e-deceased 
ner husband without iswe, to appoint by will 
2000L, part of the 30007. secured by A.’s 
first-mentioned bond, as she might think fit, 
in which case the residue of that 30007. was 
not to be payable, but was to enure for A.’s 
benefit. In default of issue, there was an 
express ultimate limitation of the second^^^^um’ 
of mooi. to A.^and of the 60007. to C., and 
D. was given a general power of appointing 
20007., part of this sum of 60007. B, sur- 
vived A. and D. fox iSany years. There was' 
no .issue of tkie marriage : — 
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SETTIEMENT (PEOPEETY) (Trusts)~c^??^^^^^. 

Eeldi^ that wMIe Ward v. By as (1835) LI. 
& G. tegip. Sug#en, -^77, and •the cases which 
have followed it are to be treated as unim- 
peachable authorities, the rule of construction 
••thereby laid down is subject to be rendered 
inapplicable by a contrary intention shewn by 
express provisions of the instrument itself, and 
that there was sufficient in the present settle- 
ment to shew that the intention of the parties 
was that the resulting trust of the first-men- 
tioned 3000^., in the events which happened, 
was in favour of A. and nob of B. In re 
Donnelly’s Estate - C. A. (Ir.) [1913] 

1 I. E. 177 

'f 

Bower to appoint money — Will — Trusts refer- 
ring to settlement trusts — Bower to appoint similar 
sum — Covenant to settle after-acepidred property . 

By a settlement, made on the marriage of 
B., she was empowered to appoint that the 
t^pastees of the settlement should raise out 
of the settled fund any sums not exceeding in 
the who4e 2000^. and pay the same to B. for 
her separate use. The settlement contained 
a covenant by B. to settle any after-acquired 
property of the value of 200Z. or upwards. 

The father of B., who died in her lifetime, 
gave a fourth of his residuary estate in trust 
for each of his two daughters, and directed 
his trustees to hold the shares “ upon the 
same trusts and with and subject to the same 
powers, including the powers of investment, 
as are in their respective marriage settlements 
contained with respect to the funds thereby 
settled.’* 

There were separate settlors, separate 
funds, and separate sets of trustees : — 

Meld, (1.) that B. was entitled to raise 
by appointment, out of her share of residue, 
the sum of 2000/. ; but (2.) that the 2000/. 
was subject to the covenant as to after- 
acquired property. 

Trew V. Perpetml Trustee Go. [1895] A. G. 
264 ; Eindle v. Taylor (1856) 5 D. M. & G. 
577 ; Cooper v. Macdonald (1873) L. K. 16 
Eq. 268, and Baskett v. Lodge (1866) 23 BeaV. 
138, distinguished. In re Beaumont. Bead- 
SHAW V. Packer - Earwell L.J. [1913] 1 Ch. 

325 ; 82 L. J. (Ch.) 183 ; 108 L. T. 181 ; 

• #• 57 S. J. 283 

% 

Ti'ust for sale — Alsolute discretion as to time 
of sali^—Bl-ffLcult y of realization — Broposed appro- 
pidation in specie — Settled share — Unauthorized 
inrestmemts ’—Jurisdiction of Court. 

Where property is settled on trust for sale as 
and when the trustees in their absolute discretion 
think fit, and there ie^reat difficulty in realiza- 
tion, the Court has jurisdiction to sanction an 
appropriation of the original investments to the 
shares of the various beneficiaries, including a 
settled share, although some of the investments 
appropriated to the settled shares are not 
au^jborized by the investment clause. 

In reJBroolis (1897) 76 L. 1l?771, followid. 

In re Bemrly [1901] J Ch. 681, 688, dis- 
tinguished. In re Cooke’s Settlement. 
Tarry v. Cooke - Astbury J. [19131 2 Ch. 

661; [1913] W.E. S«4; 68 S. J. 67 
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• Variation. 

§ 

— Divorce — No p#wer of appointment in f^vour^ 

of petitioner’s future wife and ishildren 
of future marriage — Interest^^f child of 
dissolved marriage. ^ 

See Divorce. 

Will. 

— Construction — Tenajit in fee with executory 

gift over — Unimpeachable for waste — 
Mining lcase--i»Rents ant? royalties— 
‘‘ Contrary intention ” expressed in 
settlement — Quality of estate. 

See Settled Land. 

Words of Limitation. 

Equitable estate in freehold and copyhold 
property — Estate for life of trustee — Bersonal 
estate subject to trust for conversion into realty — 
Absolute Interest — Mode of assurance of capital 
moneys — Settled Land Act^ 1882 (45 46 Viet. 

0 . 38), s. 22, sub-s. 5 — Construction of settlement. 

By a settlement made in 1908#the settlor 
(being then entitled for a contingent reversionary 
equitable estate in fee simple to freehold heredita- 
ments and for a corresponding estate to copyhold 
hereditaments and investments in personalty 
directed to be held upon the same trusts as. 
capital money arising under the Settled Land 
Act, 1882, from the freehold hereditaments) 
granted unto a trustee, first, the freehold and 
copyhold hereditaments, and secondly the invest- 
ments, to hold the same as to the freehold 
hereditaments and investments “ to the tis^ of 
the trustee according to the customs of the 
several manors of which they are respectively 
held” ; and it was thereby agreed that the trustee, 
his executors or administrators, or other the 
trustee or trustees for the time being, should stand 
possessed of the freehold hereditaments ugou 
trust for the settlor during his life, and after his 
death upon such trusts in favour of his widow, 
children, or remoter iSvSue, or the rcs})ective 
husbands or wives of such children, as he should 
appoint, and subject thereto, in trust for his sons 
and daughters in tail as therein mentioned, with 
an ultimate trust for the settlor, his heirs and 
assigns. The copyhold hereditaments were to be 
held on corresponding trusts, and the investments 
I were to be applied, first, in discharging an in- 
cumbrance created by the settlor, and as to the 
residue (if any) in the purchase of freehold 
hereditaments to be assured to the trustee or 
trustees in fee simple upon the same t, rusts as • 
were thereby declared of the freehold heredita- 
ments thereby assured. On the death of the 
trustee in 1913 : — 

Eeldj that as to the freehold and copyl|<fi<l 
hereditaments the trustee took a life interest only, 
and that the trusts of the settlement came to an 
end on the death of the trustee. 

m^ITeld^ however, th<it ifs to the investments 
words or limitation appropriate to real estate 
were necessary to pass an absolute interest to the 
trustee, s. 22, sub-s. 5, of the Settled Land Act, 
1882, having made no alteration in the law in 
this respedfc, and that the trusts of the settlement 
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SEmEMEBT (PE0PEET30 (Words of Limita- 

tiony—GontmueS, ^ 

did not come to an ^nd on the death of the 
trustee. ' «r 

Woiids of limitation are unnecessary in dis- 
posing of equitable interest either in personal 

property subject^ to a trust for conversion into 
land or in the prospective proceeds of sale of land 
which is“under a trust for conversion into money. 
The conveyancer can have regard to either the 
interest in the existing property or the interest 
in the property which ultimately to represent 
the existing property after conversion ; and, if 
either the existing prSperty or the ultimate 
property is of the nature of personalty, he can 
pppperly deal with the equitable interests in that 
property without using the word “ heirs” or its 
equivalent “ in fee simple.” In re Moitck ton’s 
Sjettlement. Monckton %\ Monckton 
Sargant L [1913] 2 Ch. 636 ; 109 L. T. 624 ; 

[1913] W. B. 272 ; 57 S. J. 836 

Limitation to settlor for life with ultimate 
limitation to Ms ^^heir-at-law'’' — Construction — 
Marriage settlement — Land — Rule in Shelley's 
Case. 

By he]f marriage settlement G. M. D. con- 
veyed certain freehold and copyhold heredita- 
ments to trustees to hold in trust for her during 
her life for her separate use, and after her death 
in trust for such person or persons and in such 
*"hianner as she should by her will appoint, and 
in default of and until such appointment and so 
far as no such appointment should extend, “ in 
trust for the heir-at-law of the said G. M. D.” : — 

Held^ that the rule in Shelley's Case (1581) 
1 gep. 93b, did not apply, and that under the 
limitations of the settlement G. M. D. took 
an estate for life ; the person who at her death 
answered the description of her heir-at-law took 
an estate for life, and there was a resulting trust 
in favour of;G. M. D. as settlor. 

Clerh V. Bay (1594) Cro. Eliz. 313, Bubher 
r. f'rollope (1734) Amb. 453, and the dictum of 
Lindley L.J. in JCmnsY. Evans [1892] 2 Ch. 173, 
186, considered. In re Davison’s Settlement, 
Oattebmole Davison r. Munby 

Warrington J. [1918] 2 Ch. 498 ; [1913] 
W. N. 270 ; 58 S. J. 50 

SEWAGE FAEM — Buisance — Injunction — 

Damages. 

See Local Government. 

SEWEES. 

See Local Government. 

SEYCHELLES — Criminal lata — Enihezzlemejvt — 
Alleged breach of trust — Evidence — Seychelles 
Penal Code^ s. 216. 

The appellant, who was a merchant in the 
Seychelles Islands, had full power under a deed 
of i^jaintenance to act for the guardian of two 
minors in reference to their property, and under 
this power funds were received and remittances 
made by the appellant’s firm, the advances being 
^ sometimes far in exces^of 4;he receipts. In 1^10 
Es.35.313 became payable to the mincjfs and was 
credited to fne appellant’s firm in their bank 
account, which was overdrawn. The minors’ 
account with the appellant’s firm was duly 
credited and the firm continued to malre advances 


SEYCHELLES — continued. 
out of this money. In 1911 /at the request of 
the family council, the appellant gave^^socurity 
for Es.34,000, and this was accepted. ^ On the 
same day an information was filed against him 
under s. 216 of the Seychelles jPenal Code foiv 
embezzlement. At the trial the hooks were 
produced with all the entries in order. The 
appellant was convicted by the acting chief 
justice, sitting without a jury, and sentenced to 
18 months’ hard labour. 

Meld, that though s. 216 of the Seychelles 
Penal Code was not limited to failure to restore 
goods or money in forma specifica, but dealt 
with the wilful appropriation or squandering of 
the property^^of another, yet the facts did not, 
upon any just or legal view of them, warrant a 
conviction, and therefore the judgment and 
sentence must he quashed. Lanier v. Ebx 

30 T. L. E. 53 

SHARES — Company. 

See Company. 

W 

SHAEEHOLBEES— Company. 

See Company. 

SHIPPING. 

Bill of Lading, col. 588. 

Charterparty, ool. 593. 

Collision, col. 601. 

Costs. See above, Collision. 

Bochs. See Docks. 

Eire, eol. 610. 

Er eight, col, 611. 

Insurance. See INSURANCE (MARINE). 

Jurisdiction, col. 611. 

Jury, Right to Trial by. See Jury, 

“ Passenger Steamer," col. 612. 

Pilot, col. 612. 

Port of London, col. 613. 

Sale of Goods. See Sale of Goods. 

Salvage, eol. 613. 

Seaman, col. 614. 

Strihes, col. 616. 

Wages. S(if Seaman. 

Warehousing.*^ See Bill of Lading — 
Ereight. 

Weighing. See Docks, 

Worhmen's Compensation, col. 616. 

Wrecli. See above, Seaman. 

Bill of lading. 

Arbitration Clause. See below, Juris- 
diction. 

Estoppel, col. 589. 

E.coeptions, col. 689. 

Ereight^ol. 591. 

Loading Charges, col. 692. 

Through Mill of Lading. See below, 
Transhipments 

Tran^Up^nent, ool. 692. 
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SHIPPi:i^a (sm of ’L^^mg)-^oontimed, 

ArVitTation Clause, 

^8ee below, Ji^isdictioE. 

Bstoj^fel, 

SMi^ped m apparent good order and oon- 
dition ” — Incorrect statemoxt — Liability of sliijp- 
owner — Estojpjfel. 

MARTmEATTS, Ld. ' 0 . EOYAL MAIL STBAM 
Packet Go., Ld. - Serutton J. 17 Com. Cas. 
% 176 ; 12 Asp. Mar. Law Cas. 190 ; 106 L. T. 

638 ; 28 T. L. E. 364 ; 66 S. J. 445 

Exceptions. 

Condition emeinpting ship from responsibility 
for obliteration or absence of marhs — Liability 
^or mimarhed goods — Conwiixtio, 

Bales of jute consigned to various consignees 
and specifically marked were shipped under bills 
of lading stating that the bales were received 
‘‘ marked and numbered as per margin,” that the 
number of pjwjkages signed for was to be binding 
on the unless error or fraud be proved, 

but that the ship was not to be liable for 
“ obliteration or absence of marks.” On the 
discharge of the ship fourteen bales were missing 
and eleven bales forming part of the cargo 
shipped at the port of loading, were not marked 
as labelled in the bills of lading and could not be 
identified as belonging to any particular consign- 
ment. All the consignees received their full 
consignments except four, who refused to accept 
any of the eleven bales. In an action for freight j 
by the shipowner against one of the four con- 
signees, who had received six bales less than his 
full consignment, the consignee counterclaimed 
for shortage. The shipowner was willing to 
account to the four consignees for the value of 
the fourteen missing bales in proportion to their 
respective shortages, but claimed that the eleven 
bales ought to be allocated amongst them in the 
like proportion : — 

Eeld^ that, as the shipowner had failed to 
deliver the full number of bales shipped, he 
was not entitled to claim that the non-delivery 
of any of the six bales was due to obliteration or 
absence of marks, and that he was liable for the 
full value of the six bales. 

Spence v. Union Marine Insurance Co. (1868) 

L. E. B 0. P. 427, distiiiguished. 

Dictum of Lord EusftS of Killowen in | 
Smurthwaite v. Hannay X1894] A. 0, 494, at 
p. 506,4ionsidered. * 

Decision of the Second Division of the Court 
•of Session in Scotland, Tyzach and Eranfoot 
Steamship Co. Ld. v. Sandeman ^ Sons^ 1913, 

S. C. 19, reversed. Sakdeman & Sons v . 
TYZACK and BRANEOOgD STEAMSHIP CO., Ld? 

H. L. (Sc.) [1918] A. C. 680 ; 109 L. T. 

680 ; [1918] W. E. 235 ; 29 T. L. E. 

694; 67 S. J. 762 
Eamage to cargo — 'Unseaworthiness — Afer- 
ehant Shipping Act. 1894 (57 i* 68 Viet, e, 60). 
50% 

Appeal and cross-appeal from^n order of fhe 
0. A. affirming an order of Br^y J. [1912] 1 K. B. 
229 (sub nom. Virginia, Cq^olina Chemical Go. v. 
Norfolk and North Ammican Steam Shipping i 
Co.^ Ld^, withdrawn on the terms%greed upon I 
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SHIPPIISTG (Bill of continued. 

between the pa|ties. Norfolk and ^INorth 
American Steam Shipping- Co., Ld. c . Vm - 
Q-iNiA Carolina«Chbmical Co. 

H. L. (E.) [1912] A. C. 62 ; 82 L. J. (K^B.) 389 

Exceptions from liability Fire caused by 
unseaworthiness — Merchant Shipping Act., 1894 
(57 # 58 Viet. 0. 60), .9. 502. 

Appeal from the judgment of Senitton J . in 
an action tried without a jury, [1913] 1 K. B. 
538; [1913] W. N. 45. 

The pits, claimed cjjimages for the loss of 
certain cases of mineral waters shipped under a 
bill of lading on board the defts.’ steamship for 
carriage from Tr4port to London. The bill^of 
lading stated that the goods were shipped in 
apparent good order and condition and were to 
be delivered subject to the exceptions and 
conditions herein mentioned in the like good 
order and condition.” The exceptions and con- 
ditions (so far as material) were (1.) . . . . Fire 
on board, in hulk or craft, or on shore, stranding, 
and all accidents, loss and damage whatsoever 
from defects in hull, tackle, apparatus, machinery, 
boilers, steam and steam navigatiof, or from 
perils of the seas .... or from any act, neglect, 
or default whatsoever of the pilot, mastcj*, 
officers, engineers, crew, stevedores, servants or 
agents of the owners and/or charterei’s, ashore or 
afloat, in the management, loading, stowing,’^ 
discharging or navigation of the ship or other 
craft or otherwise, the owners and/or charterers 
being in no way liable for any consequences of 
the causes before mentioned. 

The defts, at Treport took on board th^ir 
ship and stowed on her main hatch twenty cases 
of metallic sodium. The sodium was saturated 
with petrol. It was insufficiently packcfl and 
insecurely stowed, having regard to its dangerous 
nature if it came in contact witlx water. The 
ship started in rough weather ; the sodium got 
displaced from the hatch, and, coming 
contact with sea water, caused a seriCvS of 
explosions and fire, as the result of which the 
ship sank and the pits.’ goods were lost. 

Scrutton J. found that the ship was un- 
seaworthy at the commencement of the voyage ; 
but, following the decision in Virginia Carolina 
Chemical Co. v. Noifolk and Nnth American 
Steam Shipping Co. [1912] 1 K. B. 229, gave 
judgment for the pits. 

I The defts. appealed. 

The 0. A. allowed the appeal. They held 
that the exceptions in the bill of lading in the 
case of Virginia Carolina Chemical Go. v. 
Norfolk and North American Steam Shipping 
Co. were different from the exceptions in the !)iii 
of lading in the present case ; that the exceptions 
here were not such as to exclude the protection 
given to the shipowners by s. 502 ; and tlwxf 
therefore the defts. were entitled to the pro- 
tection of that section, which, as decided by the 
0. A. in the Virginia Carolina Chemical Co.\s 
cas^ appli^ though Mie lire was causccl by # 
breach of tne implied warranty of sej^worthiness. 
They accordingly entered judgment for Die 
defts. Ingram & Eoylb, Ld. r. Bervioeb 
Maritimes DU Treport, hD . - G. A . [19131 

vr.m. m ; 30 t. l. r. 79 5 68 s. j. 172 
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SHlftnKG- (Bill of Lading) — continued, 

Str)%es — Clause exeniptingf^sMpowners from 
liability in certain cin^umstances. 

^ bill of lading contained a danse to the follow- 

ing effect : “ If the master reasonably anticipates 
that delive^^y will be impeded at the port of delivery 
by strikes, the ir^ster may at any point of the 
transit, at the risk and expense of the owner of 
the goods, tranship or land or otherwise dispose 
of the cargo, or any part thereof, and the same 
may be reshipped or forwarded, or he may pro- 
ceed on the voyage with®the whole or part of the 
goods, and discharge Jhe same on the return 
voyage, or forward them to their destination from 
another port always subject to the conditions of 
tl^ forwarding conveyance. ... If the dis- 
charge of the cargo be or threatens to be impeded 
by absence from whatever cause of facilities of 
discharge, the master to have liberty at ship’s 
expense, but shipper’s risk, to put the whole of 
the cargo into hulk, lighter. . . . Tranship- 
ment of cargo for ports where the ship does not 
caE or for shipowner’s purposes to be at ship- 
owner’s expense.” 

The A., owned by the 0. S. Co. Ld. and ' 
managed A. H. and Co., left Adelaide on j 
April 10, 1912, bound to London and Inverpool 
with a general cargo including 2794 sacks of 
flour belonging to pits, for delivery in London. 
The A. arrived at Gravesend at 9.38 A.M. on 
May 24 (Friday before Whit Sunday), at which 
time there was a strike throughout the Port of 
London which would or might have prevented 
the discharge in London of the cargo in the A. 
The strike also would or might have prevented 
the loading of coal on the A. necessary for the 
■vTOi'king of her refrigerator. The vessel, which 
had only 100 tons of coal on board, equal to one 
day’s 'Consumption for refrigerator and steaming 
purposes, required an immediate further supply 
of coal. There was no way of ascertaining how 
long the strike would last, and in fact the 
Bpcike continued till the mouth of Aug. Under 
these circumstances the A. proceeded at once to 
the Hook of Holland, ariving there on May 26, 
where she took a sufficient quantity of coal on 
board. Learning that the strike still continued, 
she proceeded on May 26 towards Liverpool, 
where she arrived on May 28 and discharged her 
cargo, including pits.’ cargo and other London 
cargo. As a result of the discharging of the 
pits.’ cargo at Liverpool instead of London, 
transhipment expenses and dock dues at Liver- 
pool amounting to 30^, 15y. 7d. were paid by the 
defts. to the Mersey Docks and Harbour Board, 
and were charged to the pits, by the defts. Of 

" this the pits, had paid ZOl. under protest and 
now sought to recover the said sum : — 

JSeld^ that the pits, were entitled to succeed, 
as in the events which happened the expenses 
V^re not thrown upon the owners of the goods. 
Wiles and Co., Ld. v. Ocean Steamship 
Go., Ld, - Bray J. 12 Asp. Mar. Law Cas. 

277 ; 107 L. T. 825 ^ 57 S. J. 213 

f, ^ f, 

FreiyM. 

Freight payable before delivery ■ — Goods 
placed by shipowner in warehouse to be held for 
him — No notice given of lien for freight — Right 
of oofmgnee to delivery upon deport affreight 


SHIPPING (Bill of Lading) — continued, 
with warehouseman — MercJumt Shipping AcU 
1894 (67 # 68 Vwt c, 60)^ 55. 4^3--496^ 

Goods were shipped at Antwerp for 
Southampton nnder a bill of lading which pro- 
vided that the shipowner should have a liem 
for freight, which was to be paid “ at destina- 
tion before delivery,” that the goods should 
be taken from alongside by the consignee as 
soon as the vessel was ready to disciiarge, and 
that otherwise they might be “ landed, put 
into lighters, or storcxi by the steamer’s agent 
.... at the expense of the consignee.” 

The steamer arrived and was ready to dis- 
charge, but the consignee did not take delivery 
or pay the^ freight. The shipowners placed 
the goods in a warehouse with written instruc- 
tions to the warehouseman to hold them for 
the shipowners and not to deliver them to any 
one without their written instructions accom- 
panied by their release for freight. 

The indorsees of the bill of lading sent it to 
the warehouseman with the amfi^unt due for 
freight and asked for delivery of the goods, 
pursuant to s. 495, sub-s. 2,- of the Merchant 
Shipping Act, 1894, but delivery was refused 
upon the instructions of the shipowners : — 
Held, that the shipowners had not placed 
the goods in the warehouse under the provi- 
sions of ss. 493 — 496 of the Merchant Shipping 
Act, 1894, and that therefore the owners of 
the goods were not entitled to delivery upon 
depositing the amount of the freight with the 
warehouseman under the provi^ons of sub-s. 2 
of s. 495. .Dennis & Sons, Ld. v, Cork 
Steamship Co. Scrutton, J. [1913] 2 K. B. 393 ; 

82 L. J. (K. B.) 660 ; 18 Com. Cas. 177 ; 108 
L. T. 726 ; [19131 W. F. 140 ; 29 T. L. B. 

489 


Loading Charges. 


London clauses — Discharge of skip at riverside 
wharf. 

Peoduce Beokees’ Co., Ld. v. Fuenbss, 
Withy & Co., Ld. - Scrutton J. 17 Com. Cas. 
165 ; 12 Asp. Mar. Law. Cas. 188 ; 106 L. T. 

636 ; 28 T. L. B. 329 


Through Bill of Lading. 

Bee below, Transhipment. 

ft'Cnshpnient. 

Through bill of lading — Transhipment into 
lighter — “ At ship's expense cmd shipper' sf^isW ^' — 
Unseaworthiness of lighter — Damage to cargo — 
Liability of shipowner. 

Certain machinery belonging to the pits, 
was shipped, under a through bill of lading, 
on board the defts.’ st^^-mship Galileo at Hew 
York bound for Hull, the voyage being 
described in the margin of the bill of lading 
as Hew York to Horrkoping, via Hull. The 

bill of lading contained the following 

clause : “ To he delivered in like good order 

and condition at the port of Hull . . to 

b€fi thence traSshipped at ship’s expense and 
shipper’s risk to the port of Horrkoping,” On 
arrival of the Galileo^ at Hull the defts. put 
the goods into a ligh^r belonging to another 
CO., in order to tranship them to another of 
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SHIPPIH0 (Bill otl.ii.mi^')~~-co7itinued. 
their vessels for ‘Carriage to Norrkoping. The 
lighter«ank OT^ng %> the f^ct that she was: 
unseaworthy and the pits.’ goods were in con- 
sequence damaged : — 

• Eels, that •the defts. were liable for the 
loss of the goods while in the lighter as the 
term “at shipper’s risk/’ applied only to the 
transit of the goods from Hull to Horrkoping 
and not to the time when the goods were in 
the lighter, and the terms of the bill of lading 
other than “ at shipper’^risk ” applied to the 
goods until they were on the transhipment 
vessel. Galileo (S.S.), Ownees op Caego v, 
Thomas Wilsoh, Sons, &: Co., Ld. 

C. A. 19 Com. Cas. 44 ; 30 T. L. E. 86 | 

* Charterparty. 

Eill of Lading^ col. 593. 

Eemitrrage, col. 593. 

9 E^iPS, col. 596, 

^Eoc'cegMons^ col. 596. 

Failure to Load, col. 597. 

Freight, col. 598. 

Ready to Load, col. 599. 

Redeliver y, col. 599. 

Safe Fort, col. 600. 

St?4he Clause, col. 600. 

Rill of Ladmg. 

Assigimient — Cesser of shipowners* Uahility — 
Sahnission to arUtration — Injunction to restrain 
arhiti^atlon — Arbitration Act, 1889 (52 A* 53 Viet. 
0. 49), 5‘. 6. 

Den op Aielie Steamship Co., Ld. v. 
Mitsui & Co., Ld. and Beitish Oil and Cake 
Mills, Ld. - C. A. 17 Com. Cas. 117 ; 12 Asp 
Mar. Law Cas. 169 ; 106 L. T. 461 

Failm'etoload complete cargo — Unseawoi'thU 
ness — Reviation to port of refuge — Read freight — 
Lien — Unliguidated damages. 

Kish and Anothee v. Tayloe, Sons & 

Co. - H. L. (E.) [1912] A. C. 604 ; 81 L. J. 
(K. B.) 1027 ; 17 Com. Cas. 365 ; 12 Asp. 
Mar. Law Cas. 217 ; 106 L. T. 900 ; [1912] 
W. Mr. 144 ; 2^ T. L. E. 426 ; 56 S. J. 618 

— Cost of stevedoring. •• 

See Sale op GBods. 

; _ - ^Remun'age. 

Custom of pofd of JVooo?ws$ish — Evidence — 
RMinction between law and custom. 

A custom is a reasonable and universal 
rule of action in a locality, followed, n#t 
because it is believ^ to be the general law 
of the land or because the parties following 
it have made particular agreements to observe 
it, but because “it is in effect the common 
law within that place to which it extends.” 

Alleged custom of the port of Novorossisk 
cof^iclered, ^ 

Lockwood V. Wood^ 6 Q. B. 50, considered 
Anglo-Hellenic Steamship Co., Ld. v. Louis 
Dbeypus & Co. . ^crutton J. 12 Asp. Mar. 
Law Cas. 291 ; 108 L. T. 36 ; 29 T. L. E. 197 ; 

57 S. J. 246 
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S HIPPIES (Charterparty) — continued. ^ 
Bespatch momey — Time saved m load%ng. 

A charterparty pro'^ded in clause 6* that 
“ the entire cafgo shall be loaded at tho 
average rate of 500 units per running day of 
twenty-four consecutive hours (Sfkidays and 
non -working holidays exempted) . . . 
Clause 9: “If the ship be longer detained 
than the time stipulated above, demurrage 
shall be paid day by day.” Clause 24 : “The 
owners agree to pay -chai'terers lOL per day 
for all time saved in loading.” The charterer 
was entitled to 10-J daj^ for loading the cai’go, 
but only five days were in fact used, the 
loading being finished at 8 a.m. on Wednesday. 
The charterer claimed that as the remaiiwig 
5| days (excluding Sundays) would only have 
expired at 8 P.M. on the following Tuesday, 
he was en^titled to be paid 6-J days’ despatch 
money. The owners admitted liability for 5| 
days, but disputed liability for the remaining 
day as that was a Sunday, and excluded from 
the lay days : — 

Eeld, that there was nothing to defeat the 
prima facie object and intention of the de- 
spatch clause, namely, that the Shipowners 
should pay to the charterer for all time saved 
to the ship, calculated in the way in which 
demurrage would be calculated, namely, with- 
out taking any account of the lay day exception.^ 
and that therefore the charterer was entitled to 
be paid despatch money for the Sunday. 

Lairg v. Eollway, 3 Q. B. D. 437 ; 47 
L. J. (Q. B.) 512 ; The Glendevon [1893] 
P. 269 ; 62 L. J. P. 123 ; Nelson v. Nelson 
Line [19071 2 K. B. 706 ; 77 L. J. (K. JP.) 

97, and In re Royal Mail Steam Pachet Co. 
and River Plate Steamship Co., 15 Com. Cas. 
124 ; [1910] 1 K. B. 600 ; 79 L. J. pK. B.) 
673, considered and discussed. Mawson Ship- 
ping Co., Ld. V. Beyee - - Bailhache J. 

19 Com. Cas. 59 ; [1913] W. N. 380 
Rischarge of cargo. ‘ # 

The deft, chartered a steamship from the 
pits., who were the owners, to take a cargo of 
flour from Hull to London and there deliver the 
cargo “ as ordered, or so near thereto as she may 
safely get.” The charterparty also provided 
that the cargo was to be discharged in two 
“ weather working ” days, and if the vessel was 
longer delayed demurrage was payable. The 
charterer ordered the vessel to go to Keen’s 
Wharf in the Thames, but owing to a strike in 
the port she could not get to the wharf, and was 
ordered by the harbour master to J^ast-lane Tier, 
a quarter of a mile away. After seventeen days 
delay she was taken to Chatham, and there dis- * 
charged. Strike was not one of the perils 
excepted in the charteri)arty. Th e pits, brought 
an action against the deft, to recover seventeen 
days’ demurrage : — ** 

Held, that East-lane Tier was in the circum- 
stances a place as near to Keen’s Wharf as the 
vessel could safely get, and was a place where 
the deft, avght reasoiiably be expected to taie • 
the cargo or make arrangements fomts discharge, 
and that therefore the” pits, were entitled to 
recover the demurrage claimed. The “ Fox ” 
Thomas Walkee & Co. v. Hoelock - Bxv Ct 

80 T. L. E. 58 
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SHIlfeiNG- ( Charterparty) — continued. 

JScucejMons — Strike — Comtrmtion of clause 
relating to time alloioedfor discharging, 
r A charterparty containec^ the following 
clause : Time to commence when steamer is 

ready to un]^ad and written notice given, whether 
in berth or not. rin case of strikes, lock-outs, 
civil commotions, or any other causes or accidents 
beyond the control of the consignees which pre- 
vents or delays the discharging, such time is not 
to count unless the steamer is already on demur- 
rage ” : — 

Seld^ that the clause ^id not mean that time 
was not to count at all if a strike delayed the 
discharging, but that time should not count to 
the^ extent of any delay caused by a strike. 
Lotoon and Northeen Steamship Co., Ld. 
V, Central Argentine Rt. Ld. scrutton J. 

12 Asp. Mar. Law Cas. 303 ; 108 L. T. 527 

Exceptions — lime for loading and discharging 
— “ Stnkes . ... or any cause beyond the control 
of the charter ” — Deficiency of railway wagons 
for takbig delinery of cargo. 

A printed clause in a charterparty provided 
as follows The steamer to be loaded in usual 
turn, with customary despatch at Gioole, and 
discharged in 36 running hours, commencing 
first high water on or after arrival at or off the 
berth, unless berthed before, but time, unless 
Ifsed, not to commence between 6 p.m. and 

6 a.m ’’ On the margin the following 

clause was written; — “When steamer loads at 
Hull 72 running hours will be allowed for 
loading and dischai'ging, which time is to com- 
mence when steamer is at or off loading berth, 
but^ should steamer be prevented from entering 
the loading dock owing to congestion, time to 
commeiKie from first high water after arrival off 
the dock ” ; — 

JSeldy that when the steamer loaded at Hull, 
the words in the printed clause “ time .... not 
to commence. between 6 p.m. and 6 a.m.” did 
nolf apply and that the time commenced to count 
from the time the steamer got to the loading 
berth. 

The charterparty also contained the following 
exception clause : — “ Strikes of workmen, lock- 
outs, pay days, idle days or cavilling days, or 
riots, or frost, rain or floods, or any accident or 
any cause whatsoever beyond the control of the 
charterer which may prevent or delay her loading 
or unloading excepted.” At the port of dis- 
charge there was a delay of 17 hours owing to a 
deficiency of railway wagons, this being due to 
the abnormal demands upon the ry. co, at 
r the material time. On a claim for demurrage in 
respect of the 17 hours : — 

Held^ that the words in the exception clause, 
“or any cause whatsoever,” were sufficiently 
wide to exclude the ejusdem .generis rule of 
construction ; that in the circumstances the 
charterers came within the exceptions clause and 
were therefore not liable for demurrage. Erance, 
^E|;<nwiok& Co., Ld. t. Philip SBBiCKMAN^&: 
Sons - Bailhache J. 18 Com. Qm. 52 ; 12 
Asp. Mar. Law Cas. 289 ; 108 L. T. 371 

Period of Demurrage not specified — Detention 
of ship beyond a reasonable time — Damages. 

Where a charterparty provides thaffif the ship 


SHIPPIH 0 (Charterparty) — continued. 
is detained at the port of dK-charge after the 
expiry of the laydays dei^rurrage shall cbe pay- 
able at a certain specified rate, but is silent as to 
the period for which she may be so kept on 
demurrage, if after the expiry a reasonable 
time beyond the lay days the shipowner, instead 
of landing the goods and taking his ship away, 
allows her to be further detained, the demurrage 
rate of compensation will apply to the whole 
period of detention and not merely to the reason- 
able time. Western Steamship Co. v. 
Amaral Sutherland & Co. - Bray J. 

[1913] 8 K. B. 366 ; 82 L. J. (K. B.) 1180 ; 
19 Com. Cas. 1 ; 109 L. T. 217 ; [1913] 
W.^N'. 248 ; 29 T. L. R. 660 ; 68 S, J. 14 

Dues. 

Charterer to pay all '"'‘dues'*'* — Ship to pay all 
port charges'" — Custom of port of Santos. 

SOCIETA AnONIMA UNGHERESB DI AmA- 
MENTO MaRITTIMO D. HAMBURG SDUTg 
I American Steamship Co. - Hai£ilton/J. 17 
I Com. Cas. 216 : 12 Asp. Mar. Law CT/s. 228 ; 

106 ll. T. 957 

I A 

Dock dues" — Construction. “j 

! A charterparty provided that, “if the cmrgo 
or any part thereof is discharged in pne of Uhe 
docks in the river Thames, each consignee i4i,to 
pay two-thirds of the dock dues^ payable in 
respect of the space occupied by his portion 61 
the cargo to be discharged in such dock : — 

Held^ that this provision meant that all 
proper charges which could be and were imposed 
by the dock authority in respect of entrance into 
and use of the dock by the vessel were included 
in the words “dock dues,” and therefore these 
words included payments charged by the Port of 
I London Authority as and for rent. The 
' “ Katherine ” - - Div. Ct. 80 T, L. R. 62 

j 

Exceptions. 

See above, Demurrage. 

'‘'‘Improper opening of mines" — Neglect to 
close discharge mine — Incursion of sea water-^ 
Damage to cargo — Liability of shipowner. 

Under a charterparty the pits, became the 
charterers of a steamship of which the defts. were 
owners. By the charterparty the steamship was 
to proceed to Sulinarind fnere load a cargo of 
grain and, being so loaded, was to proceed to a 
port in the United Kingdom or Continent, which 
in the event was Belfast, with'’ a cargo of ^rain. 
The charterparty and bill of lading (of which the 
pits, were indorsees) for the cargo contained the 
following exceptions : — “The act of Cod, perils, 
dangers, and accidents of the sea or other waters 
of what nature and kind Soever ; . . . . and all 
other accidents of navigation, and all losses and 
damages caused thereby are excepted, even when 
occasioned by negligence, default or error in 
judgment of the pilot, master, mariners, or other 
servants of the shipowners, but unless stranded, 
sunk or burnt lathing herein contained #:all 
exerSpt the shipowner from liability to pay for 
damage to cargo occasioned by ... . improper 
opening of valves . . The vessel accord- 
ingly went to Sulina and proceeded to load a 
cargo of maiz^ When the loading of the vessel 
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had proceeded so ;^ar that the circulating pump 
discharge valve b%came submerged, the engineers 
negligently omitted to close the discharge valve. 
They also negligently omitted to close the con- 
denser doors, vjhich had been opened for the 
purpose of draining the pipes. The consequence 
was that there was an incursion of water through 
the open valve and condenser doors into the 
engine-room and thence into the holds, whereby 
the cargo was damaged : — 

* JSteld^ that the def ts. were not protected by the 
exceptions from liability for the damage so 
caused, inasmuch as the words “ improper open- 
ing of valves ” must be construed as including 
the case of improperly leaving the*valves open. 
Mendl & Co. V . Hopnee & Co. ' - Bray J. 

, [1918] 1 K. B. 27 ; 82 L. J. (K. B.) 76 ; 18 
Com. Cas. 29 ; 12 Asp. Mar. Law Cas. 

268 ; 107 1. T. 699 ; 57 S. J. 130 

— Strikes. 

^ Fwilure to Load. 

Coal oa%^o — Notice of readiness to load — 
Might to^ancel — Stopioage at colliei'y conthming 
for fve days from time of steamer "being ready to 
load. 

By a charterparty dated Feb. 29, 1912, the 
Adalands was to proceed to Hull and there load 
a complete cargo of coal. No particular colliery 
, was specified. Clause 5 provided that the 
cargo was to be loaded in 72 running hours, 
‘‘time to count, when notice of readiness to 
receive the entire cargo is given to the staithman 
or colliery a^ent or handed in to his office, 
between the hours of 6 a.m. and noon. The 
loading date to be not before 6 a.m. on the 7th 
April, but seven clear days written notice of 
definite loading date to be given by owners . . . 
Clause 6 provided that “ the parties hereto 
mutually exempt each other from all liability 
(except under the strike rules) arising from or 
for time lost through riots, strikes, lock-outs of 
workmen or disputes between masters and men, 
or by reason of accidents to mines or machinery, 
obstructions on rys. or in harbours (not including 
congestion of ships or traffic), or by reason of 
frosts, floods, fogs, storms, and any unavoidable 
accidents and hindrances beyond their control, 
either preventing or delaying the working, load- 
ing, or shipping of the said cargo, occurring on 
or after the date of tliis cj|j^ter until the expira- 
tion of the loading time, , . In the event of any 
stoppage or stoppages arising from any of these 
caus^ (other than a ‘ strike ’ as defined in the 
strike rules) continuing for the period of five days 
from the time of the steamer being ready to 
load at the colliery or collieries for which she is 
stemmed, this charter shall become null and void, 
provided, however, tlmt no cargo shall havebein 
shipped on board the vessel previous to such 
stoppage or stoppages.” The shipowners notified 
the charterers that the vessel would be ready to 
load on April 22, 1912. On April 16, 1912, the 
charterers refused to load, as they said they could 
n^ get coal from a particular colliery owing to a 
stoppage at the colliery sncl^ as was co®tem- 
plated by clause 6. On A|jril 19, 1912, the ship- 
owners notified the ch^terers that the vessel was 
in Hull roads on that date ready for loading and 
at their disposal. The charterers not having 
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loaded the cargo on the Adalands, the shipowners 
claimed damages ? — 

Meld, (1.) thaj the fife days mentionad in 
clause 6 must be counted from April 22, altimugh" 
the vessel was in fact ready to load 0 |i April 19 ; 
and (2.) that the word “stoppage’^ ih clause 6 
meant an entire stoppage of v^ork, and that as 
the charterers had failed on the evidence to shew 
that there was an entire stoppage which 
prevented any loading for fi ve days from April 22, 
they were liable in dantages for refusing to load. 
xlKTIBSELSKABET ADALANDS V. MICHAEL 

Whitaker, Ld. ^ - Pickford J. 

18 Oom. Cas. 229 

Freight. 

Loss of time — Cesser — “ Damage p'erentTyig 
loorhing of vessel ” — “ Vessel driven into port 
from accident to cargo ” — Damage to vessel by 
shifting of dech cargo. 

Award in form of a special case. 

A charterparty was made on July 4, 1912, 
between Messrs. Burrell & Sons, the owners of a 
steamer called the StratluUne, and Messrs. F. 
Green & Co., as agents for Messrs. Hind, llolf &: 
Co., the charterers of the steainei*. charter- 
party provided that the vessel was to be place<l 
at the charterers' disposal ; that the hire should 
be at a sum per calendar month ; that the captain 
should be under the orders and directions of the 
charterers as regards employment, ageiicy ai,i<4 
other arrangements ; and that the owners should 
not be responsible for damage to or claims on 
cargo caused by bad stowage, the stevedores 
being employed by the charterers. It also con- 
tained the following clause : — “ In the event of 
loss of time from deficiency of men or vst«*es, 
breakdown of machinery, collision, docking, 
stranding, or other accident or damage ^event- 
ing the working of the vessel for more than 
twenty-four consecutive hours the time lost shall 
be allowed to the charterers, including first 
twenty four hours . . . but should tlic vessel be 
driven into port or anchorage by stress^of 
weather or from accident to the cargo such de- 
tention or loss of time shall be at the charterers’ 
expense.” 

The Strathdene was loaded by the charterers 
with a cargo of lumber, including a deck cargo, 
and sailed from Portland for Japan on Nov. 9, 
1912. Four days after starting site encountertid 
very bad weather. The deck cargo shifted and 
became insecure. On N(ne 16 the vaissePH 
course was altered so as to make for Victoria, 
British Columbia. On Nov. 19, at (>,38 p.m. slic 
reached that port. There it was found necessary 
to discharge the deck cargo, to do certain repairs * 
to the ship atid to re-stow the cargo, with the 
result that the vessel was detained for a period 
of thirty-three days and seventeen hours. Of 
this time nine days and twelve hours worn t.alftm 
in doing repairs to the ship rendered nec(.‘SHarj 
by the combined effect of stress of weatlmr and 
the shifting of the deck cargo. 
m The qtTDstion wast wfeetlier this was time kmt 
from “d^nage preventing ilic working of the* 
vessel,” in which case the time waf to be allowed 
to the charterers, or whether it was time lost 
from the vessel being “dmven into port by stress 
of weather or from accident to the cargo,’* in 
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which Siase the loss of time \|?as to be at the 
charterers’ expense. ^ 

Bailhache J. held that tke nine days and 
twelve hours was timelost from damage prevent- 
ing the woj^ing of the vessel, and fbat the vessel 
was off. hire for t^at period. Burrell & Sons 
V. F. G-eeen & Co. - - [1913] W. N. 330 

L%m.ja sum freight — Loss of ship and part of 
cargo hy excepted peril — Lelirery of part of 
cargo — Right of shipowner' to freight. 

Where a ship chartered for a voyage for a 
lump sum freight, to bO'^paid on unloading and 
right delivery of the cargo, under a charter- 
party containing an exception of perils of the 
sea^, is disabled from continuing the voyage, 
and part of the cargo is lost, through perils 
of the sea, the shipowners may earn the lump 
sum freight by forwarding the remainder of 
the cargo to the port of destination by a sub- 
stituted ship or other means. 

The pits, chartered their ship to the defts. 
to load a cargo of timber, and carry it to 
“ Port Talbot, a dock as ordered,” for a speci- 
fied lump sum as freight, to be paid on un- 
loading anu right delivery of the cargo. The 
charterparty contained the usual exception of 
perils of the seas. The ship arrived, with her 
cargo on board, off Port Talbot, when, owing 
to heavy weather, she was driven ashore and 
liecame a total loss. Part of the cargo was 
washed ashore, and was afterwards collected 
on the beach by the directions of the master, 
and deposited on the dock premises, the re- 
mainder being lost by perils of the sea. 

JCn an action for the lump sum freight : — 

lELeldp affirming the judgment of Pickford J. 
[1912] 3 K. B. 321, that the shipowners, 
having ^delivered so much of the cargo as they 
were not excused by the excepted perils for 
not delivering, had performed their contract 
and earned the freight, notwithstanding that 
ther ship had not completed the voyage, and 
that the portion of ,the cargo delivered had 
been so delivered otherwise than by the char- 
tered ship. Harrowing Steamship Co. x. 
Thomas - - C. A. [1913] 2 K. B. 171 ; 82 

I. J. (K. B.) 636 ; 18 Com. Cas, 197 ; 12 
Asp. Mar. Law Cas. 261 ; 108 L. T, 622 ; 

[1913] W. N. 90 ; 29 T. L. R. 365 ; 

57 S. J. 426 

Ready to Load. 

Maize cargo — Bunher coal stored on dech. 

Held, on the evidence, that a steamship was 
ready to load a cargo of maize, notwithstand- 
^ ing that she had, when tendered to the char- 
terers, a large quantity of coal stored on deck 
between the bulwarks and the raised hatch 
coamings, which coal had formed part of the 
ou^^waxd cargo and was bought by the ship- 
owifer as bunker coal for the homeward 
voyage. London Traders Shipping Co.,* Ld. 
V. Gteneeal Mercantile Shipping Co., Ld, 

^ Serutton J. 29 %. L. R. 5^ 

^ Redelivery. 

Hire — Buratim — Whether date for redelivery 
of the essence of the contract. 

By a charterparty ^the owners agreed to let 
and the charterers agreed to hire t^iotHugin for 


SHIPPING (Charterparty) — coMinued. 
the term from May 15-31, 1911?, until Oct. 15-31, 
1912. Cl. 5 was^'as follows The clrarterers 
shall pay for the use and hire of the said vessel 
615Z. sterling per calendar month, commencing 
on and from the date of her delivery as aforesaid, 
and at and after the same rate for any part of 
a month ; hire to continue from the time specified 
for terminating the charter until her redelivey 
to owners (unless lost) at a port on east coast of 
the United Kingdom, between Oct. 15 and 31, 
1912.” On Oct. 18, 1912, the Mugin, then at 
West Hartlepool, was despatched by the char- 
terers on a voyage to St. Petersburg and back. 
It was impossible for her to perform that voyage 
and to return in time to be redelivered to the 
owners at an east coast port by Oct. 31, 1912, 
and this fact was known to the charterers. -"The 
Hugin was not in fact redelivered to the owners 
till Nov. 20, 1912. The owners claimed damages 
in respect of the period from Oct. 31, 1912, to 
Nov. 20, 1912, rates having risen since the date 
of the charterparty : — 

Held that the charterers committed's, breach 
of the charterparty by not redelivering the 
Hugin on or before Oct. 31, 1912, and that they 
were therefore liable in damages in respect of 
the period between that date and Nov. 20 at the 
current, and not at the chartered, rate. Watson 
Steamship Co. v. Meeryweathbb & Co. 

Atkin J. 18 Com. Cas. 294 ; 108 L. T. 1031 

Safe Port, 

A charterparty provided that tile ship should 
“ trade between any safe ports between Hamburg 
and Brest and the United Kingdom.” The ship 
was ordered by the charterers to go to Oraster, a 
port in the United Kingdom which was perfectly 
safe to make provided the sea was smooth, but 
which might become dangerous, if a change of 
wind altered the conditions. At the time the 
vessel was ordered to Oraster the sea was 
smooth : — 

Held, that the port was not a safe port within 
the meaning of the charterparty. Johnston 
Brothers Saxon Queen Steamship Co. 

Rowlatt J. 12 Asp. Mar. Law Cas. 806 ; 

108 L. T. 564 

Strike ClaiLse. 

Chapter to le null andvpd if stoppage arimng 
from strike lasts mor/?i^jan six days — lermination 
of strike kef ore expiredon of six days — Effect 
of strike continuing beyond the six days — Right 
of charterer to cancel charter. 

A steamer was chartered to carry a cargo of 
coal from the Penarth Docks to Buenos Aires. 
The charterparty provided that “ any time lost 
tlFough riots, strikes, lock-outs, or any disputes 
between masters and men tjbeasioning a stoppage 
of pitmen, trimmers, or other hands connected 
with the working of the delivery of the coal for 
which the steamer is stemmed .... or any cause 
beyond the control of the charterers not to be 
computed as part of the loading time .... In 
the event of anjii^toppage or stoppages ari^g 
fromT any of these causes continuing for the 
period of six running days from the time of the 
vessel being ready to load this chai’ter shall 
become null and void.’’ The steamer was ready 
to load in PeSarth Dock on April 4, 1912, at 
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1 p.m. At that tipcie the great national strike 
of colliers of 191:2 was in force, so that 
no coal Arrived a% Peilarth Bock for shipment. 
The strike came to an end on April 9, but as 
pertain repairing and clearing-up work had 
first to be done at the collieries as a conse- 
quence of the strike, no coal arrived at Penarth 
Dock for shipment by the steamer until the 
morning of April 11, more than six days after 
she was ready to load. The charterers claimed 
the right to cancel the charter as the stoppage 
had continued for six running days from the 
time the vessel was ready to load : — 

Held, that the charterers were entitled to 
cancel the charter, as the stoppage w^s a stoppage 
due to the strike, notwithstanding that it had 
continued two days beyond the time at which 
the strike itself had come to an end. Goedon 
Steamship Co., Ld. v. Moxey, Savon & Co., 
Ld. - Bailhache J. 18 Com. Cas. 170; 108 

L. T. 808 

• See above. Demurrage. 

♦ Collision. 

Charte7'jpa.rty, col* 601. 

Comymlsory Pilotage, col, 602, 

Costs, col, 603. 

JDaoiage, col. 603. 

Fog, col, 604. 

Insm^ance. See Insukance (Maeine). 

International Rules, col. 604. 

Maritime Conventions Act, 1911, col. 605. 

Mersey Riser, col. 606. 

Pm'tloulars. See PaktiCULAES. 

Pleading. See Paeticulaes. 

Preliminary Act, col. 606. 

Sound Sigoials, col. 606. 

Steamshijps Crossing, col. 607. 

Steamships Turtiing, col. 60S. 

Thames Custom, col. 60S. 

Thames Bydaws, 1898, col. 609. 

Tug and Tow, col. 609. 

Cha^terparty. 

Sihb-charter party — LiM?of freight — Right of 
sub-chaiterers to sue for%ill of lading freight. 

Og appeal fmm the decision of Bai*grave 
Beane J. [1913J P. 54, the C. A. referred 
it to the registrar to take evidence as to the 
terms and signatures of the actual bills of 
lading for the cargo lost, and also as to the 
circumstances tending to shew who were tiia 
actual parties to the contracts for the carriage 
of the goods in question. The “ Okehampton ” 
C. A. 29 T. L. E. 486 
Time charter — Sub~charter — Bailee — 
Damage — Claim for hill of lading freight. 

,.^he pits., sub-charterers of a steam vessel 
which sank with her cargo a^ter collisiorwith 
the defts.’ vessel, sued the defts. for the bill of 
lading freight which (but %r the negligence of 
those in charge of the Clefts.’ vessel) they would 
have earned, if the voyage of the gartered vessel 
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had been completed. Bargrave Deane# J. dis- 
allowed the clainf([ 191 3] P. 54) on ’the ground 
that the charterers only ised the vessel fof the 
temporary purposSof a defined voyage, and that* 
this voyage was conducted by the jnaster and 
crew as the servants of the owners fvith whom 
the possession of the ship remained. The ship- 
owners were, therefore, the carriers of the 
cargo : — 

Held by the C. A. (Vaughan Williams L.J., 
Buckley L. J., and Han*ilton B.J.), reversing tlje 
decision of the Court below ([1913] P. 54), that 
the pits, had a sufficieift possessory interest in 
ship and cargo to entitle them, as bailees, to 
maintain the action, the evidence, taken by the 
registrar under an order of the C. A., shewfng 
that the contract of carriage was between the 
pits, and the shippers of the cargo, the pits, 
taking delivery of the goods from the shippers, 
putting them on board, and signing the bills of 
lading in their own name, and on their own 
behah, as principals. The “ Okehampton,” 
MacAndrew V. “ Okehamptok ” (Owners) 

C. A. [1913] P. 173 ; 29 T. L. E. 731 ; 

18 C^m. Cas. 320 

Comp u Isorg Pilot a ge. 

Pilotage A 1913 (2 ^ 3 Geo. 5, c, 31), is an 
Act to consolidate and amend the law relating 
to Pilotage. ^ 

Exemption — E'xtra coals — “ Havigatlng in 
ballast ” — “ Stores^' — Trinitg House By-law — 
Order in Council, July 25, 1861. 

The “ Tongabieo ” - Bargrave Deane J. 

[1912] P. 297 ; 82 I. J. (P.) 22 ; 12 Asp. Mar. 

Law Cas. 236 ; 107 L. T, 28 ; 28 T. L. E. 336 

Exemption — P^itting Into the Humher for 
stores ” only — Bunker coal — 2 4’’ 3 IVill. 4, 6*. cv. 
(Pilotage — Humher') s. 24. 

The defts.’ steamship, whilst on a voyage from 
Great Yarmouth to a Russian port with a cfli’go 
of herrings, put into the Humber for the purpose 
of replenishing her stock of bunker coal, and 
came into collision with the pits.’ trawler, Both 
vessels were found to blame- The defts. set up a 
plea of compulsory pilotage : — 

Held, that the defts. could not escape liability 
by reason of their vessel being in charge of a duly 
licensed pilot in a compulsory pilotage district, 
as the coals were “ stores ” within the meaning 
of s. 24 of the local Act 2 &; 3 Will 4, c. ev., by 
which “any ship or vessel putting into the 
River Humber for the purpose of shelter or of 
obtaining stores or provisions only ” is exempt, 
from compulsory pilotage. The “Nicojgay 
I Belozwetow ” - - Evans P. [1913] P. 1 ; 

82 L. J. (P.) 37 ; 12 Asp. Mar. Law. Cas. 279 ; 

107 L. T. 862 ; 29 T. L. E.460 

Lights — Tug lying hy a ship and in attendance 
on her — Look-out — Sound signals- — Compulsory 
pilot — Proper assistance from crew. 

^ The “Elysia’'^. *Evans P. [19121 P. M24 
L. J. (P.) 104 ; 12 Asp. JIar. Law Cas. 

198 ; 106 L.T. 896 ; 28 T. L. E. 376 

River Thames ^ Tfyimes By-Laws, 1898 
a7*ts. 4, 44 — Meaning of “ master'' — Look-out — 
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Whistlf — Port of London — Compulsory pi lotage— 
General Pilotage Act^ 1825 (t Geo, 4, c, 125), 
s. 59^ f 

c The “ UMsmc^A” - c5a. [19121 P. 120 : 

81 %, J. (P.) 65 ; 12 Asp. Mar. Law Gas. 174 ; 

106 Lf T. 222 ; 28 T. L. R. 212 ; 56 S. J. 270 

r 

Costs, 

Collision — Pefenee on merits and on compul- 
sory pilotage — Failure of defence on merits, 
r The A., which was lying at anchor, was run 
into during a fog by the 0. and damaged. In an 
action against the owner's of the 0. in respect of 
the damage, the defts. pleaded that the collision, 
so far as they were concerned, was due to inevit- 
abTe accident, and that it was not caused or 
contributed to by anyone on board the 0 . ; they 
also pleaded the defence of compulsory pilotage. 
At the trial the defts, succeeded on the defence 
of compulsory pilotage but failed on the other 
issue, and the judge gave judgment for the defts. 
without costs : — 

Ifeldy that the judge had properly exercised 
his discretion as to costs. 

Bocisiop of Bargrave Deane, J. (29 T. L. B. 
656), affirmed. The “ Ophelia ” - 30 T. L. R. 61 

Damage, 

Continhutory negligence of plavniijf — 
Collision in river — Lfxunch and dredger — 
Cotiseguential damages — Common law or Admir- 
alty action — Pifblio Authorities Protection Act, 
1893 (56 57 Viet. o. 61). 

The “ Blow Boat ” - Bargrave Deane J. 

[1912] P. 217 ; 82 L. J. (P.) 24 

Dredger — Loss of me — Period for computation 
of danig^ges. 

The pits,’ dredger was sunk by the defts.’ | 
steamship in the entrance to the Swansea Channel 
on Feb. 4, 1912. She was raised on Sept. 2, 1912, 
and was ready for use on Feb. 6, 1913. It was 
impossible, until after she had been raised, to 
dredge where -she was sunk, and a bank was 
formed by the sand silting down on her. After j 
she was raised the pits, hired another dredger : — 

Held, that the pits, were entitled to damages, 
not merely for the period during which they had 
hired another dredger, but also for the period 
during which they had lost the use of their own 
dredger by reason of the fact that she was sunk. 
The “ Tugbla” - - . 30 T. L. R. 101 

“ Fxcessive 'ball ” — Cost of bail fees. 

A steamship ran into another moored along- 
side a wharf in the river Thames, doing damage 
^ to the moored vessel and breaking her adrift. 
The vessel whicli had been moored did damage 
to others, after she was broken adrift. In an 
action for damage brought by the owners of the 
ve^el broken adrift they demanded bail in 
10,050/., but ultimately reduced their demand to 
9000Z. The question of liability having been 
fought and determined in favour of the pits., 
^thfw filed a claim in tii^ registry amounting po 
345W. 13^. hd. The defts, tendered 31fi©Z., which 
’ was accepted ''ey the plts^ 

On a motion by the defts. that the pits, should 
bear the cost of the ex^ 5 ess^ve bail fees : — 

Meld that the bail demanded was« excessive, 
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and that the pits, were to b^ar the (pst of the 
fees for the baij- demanded aj?ove 60002. The 
“ Peincesse Maeib Jos:£^” - Bargrave jDeane J. 

109 I. T. 326 ; [1913] W. R. 248 ; 29 T. L. R. 

. 678, 

Steam trawler simk — Claim for loss of future 
fishing. 

The pits.’ steam trawler was sunk by collision 
between it and the defts.’ steamship, the latter 
vessel being alone to blame : — 

Held, that a claim by the pits, for loss of 
fishing, till they got a new vessel to replace the 
one that was sunk, was not maintainable. The 
“ Anselma db LAEEii^AGA ” Bargrave Deane J. 

^ 29 T. L. R. 1587 

Time charter — Vessel sunk while under chaHer 
to be still in force for five years — Value of vessel. 

The plts.^ vessel, the Helvetia, was sunk 
by collision with the defts.’ vessel in July, 
1912. The Selvetia had a chartexparty dated 
1909, which was to be in force from the sprii^ 
of 1911 until 1917, unless the ch&terers can- 
celled it for any particular season 

Held, that the value of the Helvetia must 
be ascertained as at the date in 1917 when 
the char terp arty would expire, taking into 
account all the contingencies and the special 
terms of the charterparty. The “ Empeess of 
Beltain ” - - Evans P. 29 T. L. R. 423 

Fog. 

“ Moderate ” speed — Regnlatiom for Preve^d- 
ing Collisions at Sea, art, i6. 

As a general rule a steam vessel ought not 
to be going so fast in a fog that those in charge 
of her cannot pull up wiSiin the distance that 
they can see. The ** Oounselloe ” 

Bargrave Deane J. [1913] P. 70 : 

82 L. J. (P.) 72 

Vessel moored — Signal — Manchester Shigy 
Canal. 

There is no rule in the Manchester Ship Canal 
that a vessel moored alongside one of the lie-bys 
in a fog shall give any signal to indicate her 
presence as a warning to other vessels ; and the 
rules of good seamanship do not require her to 
give a signal in the absence of circumstances 
shewing that those on board knew, or ought to 
have known, thatan^J^er vessel was approaching 
to moor there. The “Pity op Livbepool ” 

Evans P. 29 T. L. R. 189 

f fS 

Insurance. 

— Collision clause of Lloyd’s policy — Construc- 
tion of clause — “ Collision .... with 
ship or vessel” — Collision with nets of 
^ shipping vessel, m 

See iKSTJEAIirOE (Maeifb). 

International Mules. 

Squadron of warships — Foreign steamship — 
Attempt to pass through — Board of Trade Notice 
to Mariners, 1897. ^ 

pits.’, whfTwere the owners of a Spanish 
steamship, brought an action against the officer 
of the watch on H.M.S. King Alfred a British 
cruiser, to recover danfage resulting from a 
collision. The cruiser was one of a squadron of 



DimST OF OASES. 


SHIPPINa (Collision) — eontinued. 


I SHIPPING (Collision) — continued. 


five cruisers and ^jpllowed the leading cruiser, s. 9, suhss. 2, 3 — Merchant Shijpinng Ac^ f894 
The case for the steUmship was that her master (57 58 Viet. c. #0), s. 419, suh-,^. 4. 


regarded the cruislr as Sie vessel whose duty it 
was to give way and that he therefore kept his 
course and speedj^ in accordance with the Inter- 


The “ Entebpkisb ” $’ Bargrave Beaiio J . 
[1912] P. 207 f 82 I. J. (P.) 1 j 12 Asp. Mar. . 
Law Cas, 240 ; 107 L. T. 271 ; 28 T. LfB, 598 


national Eules, until the collision was imminent. ^ tow^Imwcent tow— Two wUng-domj 

The deft, contended {inter aha:, that the steam- vessels— JOivmon of loss—Marftinie Conventions 
ship was negligent in attempting to pass through g 5 0. 57), 1. 

the squaiEon, and he relied upon the ‘ Notice to _4_ ^arge while in tow of a tug was damaged 

Manners ” issued by the Board of Trade m 1897, (.^e steamship C. In an action by the liarge 

. which calls the attention of masters to the danger against tho owifers of the tug and the 

of attempting to pass through a squadron of (.j^e steamship the Court found both 

warships, pe pit’s, officers, who were bpamards, ^ gteamShip to blame for the 

had nev-er heard of this notice, and the deft, ^ degrees. The barge owners 

knew that the pit s. vessel was Spanish, ^ ^ p . 


having recovered the whole of their damage 


deft, stated that he regarded his cruiser as the j.he owners of the steamship 

give way vessel, and he attributed the collision ° ^ 1 of Maritime 

to the steamship making a wrong manoeuvre at conventions Aot, 1911, the owmers of tho steam- 
the last moment : ship were entitled to recover half their loss 

mid, on the facts that the deft, was to blaine (including therein the amount of the judgment 
for the collision and that in the circumstances it ^ - ... , . , , 


recovered against them by the barge owners) 


w^fe not negligence on the prt of the steamship f^^m the owLrs of the tug. 

to observ^the International Eule, although such Decision of Evans P. [1913] W. N. 105, 

affirmed. Thb ” Caikkbahh ” - 1 A. 80 T. L. E, 


the squadron. H-M.S. “ KiN’G- Alfred ” 

Evans P. 30 T.L.E. 102 Jtmsey River. 

Maritime Conveivtions Aot, 1911. eomhig ont of doo7i into rimr—Rrgvla- 

tions for Preventing ColVmona at oca, 1897, 
Action for loss of life — Limitation of time — arts. 19, 29. 

Claim against vessel — Patal Accidents Act, 1846 The Kegulations for Preventing Collisions at«> 
(9 ^ 10 Viet. c. 98), s. 3 — Maritime Conventions Sea apply in the Mersey, but where one of two 


Act, 1911 (1 <1-02 Geo. 5, c. 57), s. 8. steam vessels “ crossing so as to involve risk of 

The “Caliph” - Bargrave Deane J. collision” is a vessel coming out of dock, it is 
[1912] P. 213 ; 82 L. J. (P.) 27 ; 12 Asp. impossible to apply art. 19 before a certain 
Mar. Law Cas. 244 ; 107 L. T. 274 ; 28 time in the course of her manceuvres, and the 
T. L. E. 597 two vessels must navigate in accordance 'V’^th 
T 3 . 77 -n.js ,7 7 .^ the rules of good seamanship (art. 29). 

RM to llame-Different degrees of fault- ft ^ tm the distance Mie one 

'^“=^61 has got tiom the dock and on the dis- 
, ,, tance the other vessel is from her when there 


Loth to "blame — Different degrees of fault — 


A Zl IAVV /I oZci /~Y f- r-^rr's i iiUL XAULU UilC UVJVJJX ChXlU. KJU 

B 1-?’ u ,1 *ance the other vessel is from her when there 

to “ a both ships are held becomes “risk of collision” whether art. 19 is 

to be m fault, but m different degrees, the atmlicable or not 

practice in force before the passing of the Mari- /jij Sunliaht 119041 P 100 considered 
time Conventions Act, that each party to the the ‘ Lt a^S ” ^ DiV Ct 30 tTe 

action should bear, their own costs, is to be Elahelly - Div. Ot. 80 1. 1.. it. 164 

followed, unless there are special circumstances in Particulars. 

existence to induce the court to depart from it. cr 

The “Bravo” - Evans P. 12 Asp. Mar. Law Partiohlars. 

Cas. 311 ; 108 L. T. 430 ; 29 T. L. E. 122 


Pleading. 

Bee Particulars. 

— Moth to blame — Imt'ial wrong — Degree of fault 

—Apjg^rtlonmeyit M damage or loss—Maritvme Preliminary/ Art 

Conventions Act, 1911 (1 # 2 Geo. 5, 57), 1— emuma/ y jUt. 

Costs. ' Lights — Form of answer — Order XIX., r. 2S. 

The “ Rosalia ” - Bargrave Deane J. The “ Monica ” - [1212] P. 147 ; 81 L. J. 

[1912] P. 109 ; 81 L. T. (P.) 70 ; 106 L. T. (F.) 92 ; 12 Asp. Mar. Law Gas. 164 ; 

351 j [1912] N. 76 ; 28 T. L. E. 28%; 106 L. T. 348 ; 28 T. L. E, 154 

i2 Asp. Mar. Law Cas. 166 

Fog — Sound signals — Tug fast but not towing „ ? • Bound Signals. ^ ^ ^ 

— Lascessive S])eed — A'p^oHionnicnt of blame - — bound signals for vessels in sight of •*o/w 

Sea Begulations, 1910, arts. 15 (a), (e)-—Mari- ^f^other—^^ Directing my couTseA^--~-Jlcgulati(ms 
time Conventions Act, 1911 (1 2 Geo. 6, c. 57) Preventing Collisions at Sea, art. 28, 


’ ,^A steam vessel bound? under the liegulationH 

The “Sargasso” Evans?. 82 L. J. (E?) 9 ; I'rev^atmg Collisions at Sea, to keep ter* 

12 Asp. Mar. Law bas. 202 and speed, found herself close io a 

... * ] steam vessel bound to give way, that a collision 

%<Mion of statute — Alari^ could not be avoided by the action of the otlier 
1911 (1 \ Geo, 5, 6*. 57), vessel alone. She, therefore, by reversing her 


Retrosjyective ag/jglilMion of statute— Atari 
time Conventions Act, 1911 (1 \ Geo. 5, c. 57), 
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SHIPPING (Collision)~~co7itim£d, 
engines and hard-a-porting, endeayoured to 
avoid^the other vessel ; but 4?d not indicate her 
manoeuvres by the ^appropriate sound signals 
required by art. 28 

Ildd, by the President (Sir Samuel Evans), 
that the^<romission to give the sound signals 
neither caused the collision, nor contributed to 
the casualty, and did not, in the circumstances, 
amount to a breach of the rule, as the words I 
am directing my course to starboard ” were not 
applicable to an attempj:, at the last moment, to 
^escape a collision. The “ Tempits ” 

Evans P. [191^] P. 166 ; 29 T. L. R. 543 

Steamships Crossing. 

Omrtahing and overtaken vessels — Crossing 
■vessels — Suction or interaction — “ Swerve ” — 
Regulations for Preventing Collisions at Sea^ 
arts. 19, 21, 24 — Admission of further evidence. 

A large Atlantic liner outward bound from 
Southampton, when about to round the West 
Bramble Buoy, gave two short blasts of the 
whistle to indicate to one of His Majesty’s 
cruisers, coming up the Solent, that she was 
starboarding in order to proceed by the eastern 
passage tlirough the buoyed channel towards 
Spithead. The cruiser was, at the time, slightly 
on the starboard bow of the liner, over a mile 
distant, and, under port helm, was proceeding to 
round Egypt Point in the Isle of Wight in order 
^to get into the same channel. Both vessels 
straightened on their courses, the liner S. 59° E., 
the cruiser S. 74° E., that is, on converging 
courses of 15 degrees, involving risk of collision, 
the liner having the cruiser on her starboard 
side. A few minutes later, when the vessels, 
prEctically parallel, were in shallow water, and 
distant some hundred yards from one another, 
the cfiliiser, through suction or interaction, or 
other uncontrollable cause, suddenly swerved 
towards the liner and a collision occurred. 

On consideration of the courses of the two 
v^^sels, their speeds, their bearings, their dis- 
tances, their helm actions, and especially the spot 
of collision, the Court below, in cross-actions of 
daniage by collision, found that the cruiser was 
not, as alleged by the liner, an overtaking vessel 
bound, under the King’s Regulations, equivalent 
to art. 24 of the &gulations for Preventing 
Collisions at Sea, to keep out of the way ; and 
that the pilot compulsorily in charge of the liner 
had made too wide a sweep to the southward 
and was alone to blame for not keeping out of 
the way of the cruiser under the crossing rule 
(art. 19) of the same regulations. 

The C. A. subse(iuently gave leave to the 
owners of the liner to call evidence before an 
examiner, as to the finding of the forefoot of the 
cruiser and other wreckage, with a view to 
shewing that the collision did not take place at 
tS% spot fixed upon in the Court below, and, 
therefore, that the calculations based upon it, as 
to the relative positions of the two vessels, at the 
material time, were inaccurate : — 

^ ^Held by the 0. A. (V'^ughan Wji^ams ll'J., 
Kennedy L.^, and Lord Parker), that the appeal 
of the owners of the liner, and that of the 
Admiralty, must be dismissed, for though the 
finding of the wrecka'ge tended to shew that the 


SHIPPING’ (Collision) — continued. 
spot of collision, fixed upon by the Court below, 
was not quite accurate, thif did nof materially 
affect the correctness of Vhe coficlusion^rrived at. 

Per Vaughan Williams L. J. : The evidence 
as to the finding of the wreckage was ac^mitted 
by the C. A. on the ground thaT it was relevant 
and material to the decision of the action by the 
owners of the liner against the commander of the 
cruiser, and also because the Court was satisfied 
that the search for the wreckage was not post- 
poned by the owners of the liner taking their 
chance of winning their case independently of 
any search for wreckage ; but, in the result, the 
place where the wreckage was found could only 
be taken ^ approximately indicating the spot 
of the collision, because the Court was not 
satisfied that the forefoot of the cruiser was 
detached and fell off immediately on the happen- 
ing of the collision. 

Per Kennedy L.J. : In special circumstances, 
illustrated in the case of a winding river by 2%e 
Velocity (1869) L. R. 3 P. 0. 44,^ although 
steam vessels, in a buoyed channel, are visibly 
approaching one another on convergiSg courses, 
the rules of good seamanship, and not art. 19, 
may be held to regulate their respective duties 
towards each other, but this point, taken on 
behalf of the owners of the liner, did not apply 
in the circumstances of the present case, as the 
pilot of the liner could and should have obeyed 
the crossing rule. 

Per Lord Parker : Witnesses were called on 
behalf of the cruiser to shew that the behaviour 
of the cruiser in coming round to port against a 
port helm might be accounted for by what was 
referred to as suction, but may possibly be better 
described as the interaction of two vessels moving 
through comparatively shallow water at great 
velocity and in close proximity. That there may 
at times be such interaction has already been 
recognized in admiralty cases ; but the laws 
which govern it have been hitherto imperfectly 
investigated and are comparatively unknown. 
The “ Olympic ” and H.M.S. “ Hawke ” 

C. A. ri913] P. 214 ; 29 T. L. R. 441 

Stea/mhips Turning. 

Thames By-laws, 1898, rr. 40, 42. 

A steam vessel turning round in the river, and 
giving the appropr^e fo%r-hlast signal, under 
r. 40 of the Thames Bj^^laws, 1898, is not required 
to give, in addition, three short blasts when, in 
the process of turning, her "Engines ar^ going 
astern. The “ Haeberton ” . - - Evans P. 

[1913] P. 149 ; 108 L. T. 736 ; 29 T. L. R. 490 

^ Thames Custom. 

Thames custom to keep to north side going up 
and vice versa — Port to port rule. 

There is no rule in the Thames that steam- 
ships keep to the north side going up, and the 
only rule is that if there is a risk of collision 
ships should go port to port — if there is no risk, 
the:^ is no rulfr^to prohibit starboard to lar- 
board. 

Appeal from decision of Bargrave Deane, J. 
29 T. L. R, 321, allowed/^ THE “ Mabie G-artz ” 

^ C. A. 80 T. L. R. 88 
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SHIPPING (Collision) — continued', 

^ Thanks By-laws^ J898. 

Steamship meetiny smling vessel. 

Art. 47 of tJie ihariaes By-laws is not con- 
fined to tiie case of steam vessels meeting 
steam vessels rounding the points mentioned 
in the article. It applies to the case of a 
steam vessel meeting a sailing vessel. The 
“ Uesula Fischer ” Evans P. 29 T. L. R. 529 

« Steam vessel running aground — Anchor — 
Lights — Whistle signals — Thames By-laws, 1898, 
arts. SO, 40, 53. 

The “ Bromscrove ” - Bargrave Beane J. 

[1912] P. 182 ; S2 L. J. (P.) 2 ; 12 Asp. Mar. 

law Cas. 196 ; 106 L. T. 815 

— Yessel aground at night — Lights^' — 

Vessel of 150 feet or upwards*' — Thames By- 
-laws, 1898, art. 30 — Regulations for Brerenting 
Collisions at Sea, art. 11. 

The part of art. 30 of the Thames By-laws, 
ISS^S, which provides, “A vessel of 150 feet or 
upwards aground in or near a fairway shall carry 
the above light or lights,” is not ambiguous as 
regards a vessel of above 150 feet, and such a 
vessel must carry the two lights. And, as the 
Thames rule applies to her, art. 11 of the 
Collision Regulations, 1910, which would inter- 
fere with that rule, does not apply to her. 

Judgment of Bargrave Beane J. [1912] P. 
186, affirmed. The “ Bitikia ” - - C. A. 

82 L. J. (P.) 5 ; 12 Asp. Mar. Law Cas. 237 ; 

[1912] W. N. 288 ; 29 T. L. R. 99 

Tug and Tow. 

Admiralty rule as to division of loss. 

“ Bevojnshire ” (Owners op Steamship) 
V . “ Leslie ” (Owners op Barge) and Others. 
The Devonshire ” - H. L. (E.) [1912] A. C. 

634 ; 81 L. J. (P.) 94 ; 12 Asp. Mar. Law Cas. 

210 ; 107 L. T. 109 ; [1912] W, BT. 213 ; 28 
T. L. R. 561 ; 67 S. J. 10 

Sound signals — Tug Mowing regulation towing 
signals — No signal by tmo. 

The steamship ^k., in tow of two tugs, and 
with no steam on her main engines, was pro- 
ceeding up the Humber and was about to turn 
in the river when she was run into by the 
steamship A. It was a dark night and the 
weather was hazy. ^Th^^ls head tug was 
blowing the regulation ^wing signals, but no 
whistle signals were being sounded on the M. 
herseM, who had •nly got steam on her donkey 
boiler to work the winches. 

Held, that the rules of good seamanship did 
not require the M. to sound her whistle, as 
to do so would be misleading to other vessels, 
as it might lead theD% into the belief that sl?e 
had steam on her main engines ; and, further, 
as she and her tugs had not commenced to 
turii, although they were preparing to do so, 
it would have been wrong for the turning 
signal to have been given. The “ Marmion ” 

^ Bargrave Deane J. 29 T. L. R. 646 

Towage — Bamage to cargo — Indeiltnity 
claimed from thL'd party ^Construction of con- 
tract — Implied term. 

A laden barge whilst in tow of a tug was 
sunk in the Mersey in a collision %ith a steam- 


SHIPPIRG- (Collision) — continued, ^ 

ship, and the owners of the lost cargo comn^nced 
ail action of damafe against the steamship and 
the tug. Thereupoj^ the tilg owners brougbl? in 
the owners of the barge as third parties, ;^nd, in 
respect of any sum to which they^(the tug 
owners) might be liable to the cargd owners, 
claimed a declaration that they ^ere entitled to 
be indemnified by the barge owners under the 
terms of a towage requisition” by which the 
tug owners (the Manchester Ship Canal Co.) were 
“ not to be responsible Ct liable for damage oi;* 
injury to any ship, vessel or craft, or the persons 
or goods on board any ^ip, vessel or craft, of 
which the co- may undertake the towage or dock- 
ing in the river Mersey, the Manchester Ship 
Canal and the Bridgewater Canals, or which mify 
be piloted by any of their servants to or from 
any place in the river Mersey, the said Ship Canal 
and the said Bridgewater Canals, or for any loss 
sustained or liability incurred by any one by 
reason of such damage or injury, or for any 
loss or liability incurred in consequence of any 
such ship, vessel or craft colliding with or other- 
wise damaging any other vessel or thing, or for any 
loss or liability of any kind whatsoever arising 
from the towing, docking or piloting, whatever 
may be the cause or causes of such damage, injury, 
lessor liability, or under whatever circumstances 
such damage, injury, loss or liability may have 
happened or accrued, even though arising fromf. 
or occasioned by the act, omission, incapacity, ’ 
negligence or default, whether wilful or not, of 
the co.’s servants or agents or a n}’’ other persons, or 
any defect, imperfection, or insufficiency of power 
in or any delay, stoppage or slackness of speed of 
any tug or vessel, her machinery or equipment 
engaged in towing or docking any ship, vessel or 
craft, whether such defect, imperfection or^nsuffi- 
ciency of power be in existence at the beginning 
of or during the said towing or docking.” 

On the hearing of the issue as between t he 
tug owners and the barge owners ; — 

Meld, by the President (Sir Samuel Evanf), 
that the third parties, the owners of this barge, 
were entitled to be dismissed from the action 
with costs, as no such liability by the tiiird 
parties, namely, the owners of the barge, to 
indemnify the owners of the tug, could be implied 
from the terms of the towage requisition. TliE 
“ Devonshire ” and “ St. Winifred ” 
Samuel Evans, Pres. [1913] P. 13 ; 82 L. J. 

(P.) 61 ; 108 L. T. 427 ; 12 Asp. Mar. Law 
, Cas. 314 ; 29 T. L. R. 86 

Costs, 

See above, Collision. < 

I 

Bocks, 

See Docks. 

m 

Fire. * 

Liability of shipowners for loss by f re— -Loss 
happening^ by fault of shipowne?'^ — Merchant 
Slipping ^ Act, 1894 (67 58 Viet. o. 60), s. 

The pits, were the owners of a cargo of 
benzine oil, which was shipped Sn the defts.' 
steamship Bdward Dawson to be carried from 
Hovorossisk to Rotterdam. The Edward 
Bawson %as unseaworthy when she left 
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S^PiItG ( Fire )— ooilfimea . 

NoyWssisk owing to the defective condition of 
her boilers, and in the course ®bf her voyage she 
stranded in consequerRie of such uiiseaworthiness, 
and the benzine took fire and was destroyed, the 
strand&g Jeing the elfective cause of the loss of 
the benziiTe. In an action by the pits, claiming 
for the loss of tfie benzine, the defts. relied on 
s. 502 of the-Merchant Shipping Act, 1894 : — 

Held (Vaughan Williams L.J. dissenting, on 
the facts, that the defts. were not entitled to the 
]jroteGtion of that section, inasmuch as the loss 
had not happened without the actual fault or 
privity of the managinf owners, who, in view of 
their knowledge of the history and condition of 
the boilers, ought to have given, and had in fact 
failed to give, special instructions in reference to 
the supervision of the boilers, and had left every- 
thing to the discretion of the captain and the 
chief engineer. 

Decision of Bray J. 18 Com. Oas. 23, 
affirmed. Asiatic Peteolexjm Co., Ld. v, 
Leotaed’s Oaeeting Go., Lb. C. A. 18 Com. Cas. 

328 ; 12 Asp. Mar. Law Cas. 269 ; 109 L. T. 

433 ; 29 T. L. U. 849 ; 67 S. J. 784 
% above, Bill of Lading — Hxcejgtions. 

Preight. 

See above, Bill of Lading — Freight^ 
Charterparty — Freight, and Insur- 
# AT5TCE — Marine — Freight. 

Insurance. 

— Collision with nets of fishing vessels. 

See iNSUEAiTCE (Marine). 

Jurisdiction. 

Damage to goods — “ Carried into any ggort in 
Fnglar^ ” — Bill of lading — Arbitration clause — 
Admiralty Court Act, 1861 (24 Viet. o. 10), s. 6 — 
Arbitration Act, 1889 (62 63 Viet. c. 49), s. 4. 

The pits., under a bill of lading, giving 
liberty to call at intermediate ports, and pro- 
viuing that any disputes as to its interpreta- 
tion were “ to be decided in Hamburg accord- 
ing to G'erman law/' shipped, at Hamburg, on 
board a German steam vessel, owned by the 
defts., ten cases of gold coin, for delivery 
to the order of the pits, at Monte Video or 
Buenos Aires. The vessel called at South- 
ampton on the way out, and on her arrival at 
Monte Video only nine of the cases were 
delivered. On the return voyage to Hamburg 
the vessel again put into Southampton, where 
she was arrested on behalf of the pits, in an 
action for breach of contract or duty in respect 
r of the missing case. On objection by the defts. 
to the jurisdiction of the English Court : — 

Beld by the President (Sir Samuel Evans), 
that under the words “ goods carried into any 
P'tSrjb in England” in s. 6 of the Admiralty 
Court Act, 1861, the Court had jurisdiction 
to arrest the vessel and entertain the action ; 
but that the proceedings must be stayed in 
^or^er that the paxfSes-^ might Iftigate <^in 
Germany, as the danse in the biir'of lading 
(set out ahbve) amounted to a submission 
within the meaning of s. 4 of the Arbitration 
Act, 1889. The plt^. appealed against the 
order to stay : — r 


SHIPPING (Jurisdiction) — continued. 

The C. A. (Cozens-Har(Jly M.E.^^and Ken- 
nedy L.J.) all(;^wed the pits ^ to witl]^^raw the 
appeal on the defts. uSdextaking to waive a 
clause in the bill of lading rendering pro- 
ceedings in Germany out of tipae. The “ Cap 
Blanco ” - - - C. A. [1913] P. 180 ; 

[1913] W. K. 166 ; 29 T. L. E. 657 

Jury, Eight to Trial by. 

— Mode of trial — Action against pilot — Kegli- 
gehce— E. S. C., Order xxxvi., rr. 5, 6. 
See Jury, 

“Passenger Steamer.’^ 

Conditidfi, not approved by Board of Trade — 
Me^’chant Shipping Act, 1894 (67 68 Viet. 

0. 60), 5. 320. r 

A ticket issued by the defts. to a steerage., 
passenger travelling by one of their steam- 
ships contained on its face seven numbered 
clauses or directions, of which the seventh '^as 
as follows : “A contract ticket shall not con- 
tain on the face thereof any conditirn, stipu- 
lation, or exception not contained in this 
form.” These clauses had been approved by 
the Board of Trade. On the back of the ticket 
were certain clauses, one of which — clause 3 
— exempted the defendants from liability for 
the negligence of their servants,, but that clause 
had not been seen or approved by the Board 
of Trade under s. 320, sub-s. 2, of the Mer- 
chant Shipping Act, 1894 : — 

Held, that the ticket was Sot in a form 
approved by the Board of Trade Mthin s. 320, 
sub-s. 2, and therefore that in an action 
against them for the death of the passenger 
caused by their servants’ negligence the defen- 
dants were not entitled to rely on clause 3 
on the back of the ticket. O’Brien v. 
Oceanic Steam Navigation Co., Ld. 

Bailhache J. 29 T. L. E. 629 

“ Vessel used in navigations^ — Motor boat — 
Navigation — Alerchant Shipping Act, 1894 (57 ^1’ 
58 Viet. c. 60), ^5. 271, 742, 743. 

A motor boat was used for carrying more 
than twelve passengers from Exeter along the 
river Exe for half a mile and for a further 
mile along a canal to the first lock, returning 
thence to Exeter. Below that lock the canal 
continued for two ^aC'Ies,]' through other locks, 
to the estuary of the river, an(|/it was used 
by seagoing ships for the purpose of going 
to and from Exeter : — ^ ^ 

Held, that the motor boat was a vessel . 
“used in navigation” within the meaning of 
s. 742 of the Merchant Shipping Act, 1894, and 
was therefore a “passenger steamer” within 
8. 271. ^ 

Southport Corporation v, Morriss [1893] 1 
Q. B. 369, distin^ished. Weeks v. Boss 
Div. Ct. [1913] 2 K. B. 229 ; 82 L. J, (K. B.) 
926 ; 23 Cox, G. C. 837 ; 12 Asp. Mar. Law 
Cas. 307; 108L. T.423; [1913] W.H.94; 

« 77 J. P. 182 ; 29 T. L. Ef«369 

o 

Dilotage Act, 1913 3 Geo. 5, c. 31), is an 

Act to consolidate and amend the laws relating to 
pilotage, ^ 
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SHIPPiKa imoi^-^continued. 

- Action against — ^irv. 

8(^ above, Jue:s^ • 

- Compulsory pilotage. 

;S(25 above, Collision. 

• r . • 

MgUgenee of^Lwiitation of pilot' s liability 
-Inmfficiency of amount to satisfy claims of 
ijiired paHies — Power to appoHioifi among 
>am,ants — Merchant Shipping Act^ 1894 (57 4' 
S Viet. c. 60), 620. 

Where a Trinity House pilot has been guilty 
[ neglect, and damage has been thereby caused 
) various persons exceeding in the aggregate 
m amount of his liability as limited by s. 620 
t the Merchant Shipping Act, 1894 ,^he Court 
as no power to apportion among the injured 
artie^the limited amount for which he is liable, 
ut the party who sues first is entitled, so far as 
le amount is sufficient for the purpose, and so 
ir as it has not been exhausted by payments 


f 


rooerly made to the other parties, to be paid ii 
ill. Deerifg- & Sons v. Targett - Div. Ct. 
[1913^1 K. B. 129 ; 82 L. J. (K. B.) 85 ; 12 
A'Sp. Mar. Law Cas. 273 ; 107 L. T. 709 ; 

29 T. L. R. 100 ; 67 S. J. 113 

Port of London. 

- Cocks. 

See Cocks. 

- Registration of craft — Sailing barge. 

See London— P ort of London. 

Sale of Goods. 

Free on board ” — Goods sent by seller to 
buyer by sea — Notice by seller of ship- 
ment — Risk during voyage 
See Sale oe Goods. 

Salvage. 

King's ship — Right of commander^ officers, 
nd crew to reward. 

Salvage remuneration awarded to the com- 
lander, officers, and crew of a il^ng’s ship 
i respect of services rendered by them to the 
efts.’ steamship. The “Domira” 

Evans P. 29 T. L. E. 657 
^ Steam trawlers as salvors — Ross of fishing — 
ight of salvors to r^O'ver loss of profit. 

The “ Fairport^’ # • Bargrave Beane J. 
[1912}:i:P. 168 ; 8» L. L (P.) 108 ; 106 
^ L. T. 382 ; 12 Asp. Mar. Law Cas. 165 

Towage — Abandoned vessel — Derelict — 
uantum meruit — Conditions substituting salvage 
r towage. 

The pits, contracted for the sum of 400Z. 

; tow the defts.’ ru4derless steamship frodh 
to the Tyne “ no cure no pay, no claim 
be made for salvage.” Whilst the towage 
as pr<^eeding, the master and crew of the 
eamship left her, and the tug, with other 
sistance, took the steamship first to Fal- 
c^h and then on to the Tyne 
Eeld by the President (Sif^Samuel Ev-tns), 
at the contract was to tow, with the assist- 
tce of another tug, from Vigo to the Tyne, a 
irtially disabled vessel, with her master and 
ew on board ; that the centrist came to an 


SHIPPING (Salvage) — continued. 
end through the fault of those in charge q| 
steamship, for tho^h the vessel was not tech- 
nically a derelict,' as the tuf was in attendann© 
under contract, stift as the master and crew, 
without sufficient justification, had abandoned 
her, from that time the services renlSfeered by 
the tug were not performed und-ftr contract but 
were in the nature of salvage for .which, on 
a value of 11,711Z., the award would be 1400L, 
and, on the basis of a quantum meruit, 300L 
for the previous services. The “ Glen- 
MORVEN ” - - - Samuel Evans, P. 

82 L. J. (P.) 113 ; [1913] P. 341 ; 29 
T. L. E. 412 

Seaman. 


Persuading seamen to desert — Articles noi 
1 — “ His ship ” — Merchant Shij} 2 nng Act^ 
1894 (57 58 Viet. c. 60), 5. 236. 

Case stated by a stipendiary magistrate. 

William Crowe was engaged at Whitby to 
serve as a seaman on board the British steamship 
Japanese Prince by the agent of the steamship, 
who ordered him to go to Middlesbrough, having 
advanced him his railway fare. On May 22, 
1913, Crowe went on board the Japan^e Prince 
at Middlesbrough, and delivered up his discharge 
book to an officer on board that vessel. On 
May 23 he was ordered to go to the Board of 
Trade offices for the purpose of signing the 
agreement as prescribed by the Act. Before n 
Crowe had signed the agreement, the appellant 
attempted to persuade him to refuse to go to sea 
on board the Japanese Prince. Crowe subse- 
quently signed the agreement and received and 
cashed an advance note, but in consequence of 
the appellant’s conduct he did not proceed to isea 
but remained on shore, leaving his discharge 
book and kit on board the Japanese Prince. 
There was no evidence that the appellant had 
any conversation with Crowe after he had signed 
the agreement. 

On these facts the magistrate convicted the 
appellant of an offence under s. 236 of t^e 
Merchant Shipping Act, 1894, but stated a case 
for the opinion of the Court on the application 
of the appellant. 

The question for the Court was whether in 
relation to Crowe the Japianese Prince could be 
said to be “ his ship ” before the agreement was 
signed as prescribed by tiie Act. 

The Court held that the J ajianese Prince was 
“his”— i.e., Crowe’s— “ ship ” and dismissed tiie 
appeal. Viokerson n Crowe. Biv. Ct. f 1913] 

W. N. 341 ; 30 T. L, E. Ill 

Wages— &tra sum for seri'iees—Sum not 
specified in articles of employment— Might to * 
recoGer—Merchant Shipping Act, 1891 (T>7 A* 58 
Viet. c. 60), 113, 114, 742. ^ 

Merchant Shipping A^st, 
1894, the master of a ship shall enter Into 
an agreement with every seaman whom he 
carries to sea as part of his crew ; and by 
s.^114 th?5 agreement ikhall be signed by the 
master ^ seaman, and shall contain, 
alia, the amount of wages which each sea- 
man is to receive.” By s. 742, “seaman’” 
includes every person, except masters, pilots, and 
^PP^^^ticgs, employed or engaged in any capa* 
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(Seaman) — continued^, 

city mn board any ship' ; and wages ” in- 
cludes emoluments. • 

•The pit. enterecf' the service ot the defts., 
who jvere the owners ox a line of ocean 
steamers,^ as a steward on board one of their 
vessels, Snd he signed articles of agreement 
with the masfer in which his wages were 
stated to be 10/. a month. Part of his duties 
was to take charge of the bar^ and he was 
paid, in addition to the 10/. a month, a com- 
mission of 6 per cent, ftpon the profits thereof. 
Subsequently it was verbally agreed between 
the pit. and the superintendent steward that 
he should receive 5/. a month instead of the 
5 per cent, commission. Neither the com- 
iffission of 5 per cent, nor the sum of 5/. a 
month in lieu thereof was entered in the 
articles. In an action to recover 10/., being 
two months' extra payment in lieu of the 
commission : — 

E&ld, that, as it was part of the plt.’s 
duties as steward to take charge of the bar, 
the extra sum of 5/. a month was payable 
for the performance of his duties as steward, 
and was therefore part of his “ wages ” as a 
“seaman, and as it was not entered in the 
articles, it was not recoverable. Thompson v. 
H. & W. Nelson, Ld. - - Biv. Ct. [1913] 

2 K. B. 623 ; 82 L. J. (K. B.) 667 ; 108 L. T. 

847 ; [1913] W. N. 116 ; 29 T. L, E. 422 

Wii^f/es — “ Wreoh'^ — Merchant Shipping Act^ 
1894 (57 58 Viet. c. 60), S6‘. 158, 162, 

The pits., two members of the crew of a 
steamship, subscribed their names to articles 
of agreement by which they undertook to serve 
oif board the ship, in the capacities and atl 
the wages therein mentioned, on a voyage from 
Southampton to New York, and/or, if required,, 
to any port within the North Atlantic and 
South Atlantic Oceans, trading as may be re- 
quired, until the ship returns to a final port 
of discharge in the United Kingdom for any 
period not exceeding twelve months, and 
should the vessel put back into port through 
accident, the crew to be transferred to any 
other vessel belonging to the same owners 
taking the place of the vessel named. 

On the same day that the vessel left 
Southampton for New York she came into col- 
lision with another vessel, and was so seriously 
damaged in the hull that she was obliged to 
come to anchor, and the next day to return, 
under her own steam, to Southampton, where 
the crew, including the pits., were discharged 
with three days’ pay, and her passenger and 
free-board certificates having been, on demand, 
returned to the Board of Trade, the vessel 
was sufficiently patched up to enable her to 
proceed to Belfast, where she could be re- 
pllyed, and, at the end of nine weeks, she 
received back the above-mentioned certificates 
enabling her to proceed to sea on the voyage 
from Southampton to New York. 

^ n^The pits., under s7 162 of the'^Merchamt 
Shipping Act, 1894, claimed, in hdfdition to 
the three daf-s’ wages earned by them, a fur- 
ther sum of one month’s wages by way of com 7 
pensation for the damage caused to them by 
being discharged otherwise than in accordance 
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SHIPPING {BB2mm)—co7itinued, 
with the terms of the ^eement, without' 
fault on thehi' part, and Vitkout iheir con- 
sent : — ^ 

Held by the 0. A. (Vaughan Williams L.J, 
and Buckley L.J., Kennedy rh. J. dissenting^, 
affirming the decision of Bargrave Deane J. 
(28 T. L. B. 356), dismissing the claim of 
the pits, with costs, that, in the circumstances, 
by reason of the injury sustained by the vessel 
in the collision, she had ceased to be in a sea- 
worthy condition to continue the adventure, 
so that, in respect of the voyage agreed upon, 
the case fell within the words of s. 158 of the 
above-mentioned Act, namely, that “ by reason 
of the wr«ik .... of the ship ” the service 
of the pits, had terminated before the date 
contemplated by the agreement, and, there- 
fore, the pits, had been properly discharged 
with three days’ pay. 

Per Kennedy L.J. : The damage caused to 
the vessel by the collision delayed the voy^e, 
but did not dissolve the contract with the crew, 
and, therefore, if the defendants, the owners 
of the ship, chose, for their own pecuniary 
advantage, to relieve themselves of the burden 
of that contract, they were liable, under s. 162 
of the Act, to pay the compensation, not ex- 
ceeding one month’s wages, claimed by the 
pits. The “ Olympic ” (Wages) - - C. A. 

[1913] P. 92 ; 82 L. J. (P.) 41 ; 12 Asp. 

Mar. Law Gas. 318 ; 108 L. T. 692 : 

[1913] W. N. 71 ; 29 T. L. B. 

335 ; 67 S. J. 388 

Strikes. 

See above, Bill of Lading — Exempt mis 
and Charterparty—Z>e;// and 
Strike Claim. 

W ages. 

See above, Seaman. 

Warehousing. 

See Bill of Lading — Freight. 

Weighing. 

— Docks. 

See Docks. 

Workme£’(i Compensation. 

See Woekmen’s Compensation. 

Wreck. 

See above, Seaman. 

§H0PKEEPEB — Dangerous article — Sale by 
manufacturer tcY shopkeeper — Purchase 
by plaintiff from shopkeeper — Defect 
unknown to manufacturer — Injury to 
plaintiff — Liability of manufacturer. 

See Negligence. 

SHOPS — Fanh holiday — Christmas Bay-'^ek- 
day^-Tmo hanh%)lidays in one week — Statute — 
Construction — Wordi^ in singular not read as in- 
cluding plural— Sho2)S Act, 1912 (2 Geo. 6, o. 3), 
s. 1, sub-s. 1 — Interpretctiion Act, 1889 (62 A 53 
Yict, c. 63), s.rl, sub-s. 1 (5). 



DIGEST OP CASES. 


C 618 ) 


( 617 ) 

> 

SHOPS — continued. 

Sect. 1, sub“S, If of tbe Shops Act, 1912, 
enacts thal; on at '^ast one week-day in each 
week a igliop assistant^ shall n(ft be employed 
about the business of a shop after half-past 
1 o’clock in the afternoon ; provided that 
fliis provision ^all not apply to the week 
preceding a bank holiday, if the shop assistant 
is not employed on the bank holiday, and if on 
one week-day in the following week in addi- 
tion to the bank holiday the employment of 
the shop assistant ceases not later than half- 
past 1 o’clock in the afternoon. 

H. was employed as an assistant in the 
appellants’ shop on each week-day of the week 
ending Saturday, Dec. 21, after half-past 1. 
In the following week he was nd^ employed 
on Christmas Day or the day following, but 
was* fcployed on every other week-day of that 
week after half-past 1 in the afternoon. 
The appellants were charged on summons with 
having failed to comply with s. 1 of the Shops 
A%t by employing H. for every day of the 
week ending? Dec. 21 after the hour of half- 
past the afternoon : — 

Seldf it being assumed that Christmas Day 
was a bank holiday within the meaning of 
the Act, that the expression “ bank holiday ” 
in sub-s. 1 of s. 1 must be read in the singular 
only ; that the expression “ week-day ” was 
used in contradistinction to Sunday, and not to 
holiday ; and that therefore the case came , 
within the proviso in sub-s. 1, and the appel- | 
lants could not be convicted of the offence 
charged. • 

Queer e, is Christmas Day a bank holiday 
within the meaning of the Shops Act, 1912 ? 
Todd, Buens & Co., Ld. v. Dublin- Coepoea- 
TION - . . Div. Gt. [1913] 2 I. E. 397 

Clomie^ mi weeMy half-holiday — ISmemption 
of area — Rescission of 7'esohition of local authmnty 
— XJnreasonahhf small area — Mandamus — Shops 
Act, 1912 (2 Geo. 5, 3), 1, 18. 

In April, 1912, the occupiers of shops within a 
certain area petitioned the local authority under 
s. 4, siib>s. 4, of the Shops Act, 1912, to exempt 
that area from the operation of the Act ; and 
at a meeting on June 5 the council by resolution 
accepted the area for the purposes of that enact- 
ment Voting pap^s were issued accordingly, 
and a majority of thet fhopkeepers voted in 
favour of the exempticA. On July 3 the local 
authority rescinded their resolution of June 5 
on the ground that the area in question was 
unreasonably small. 

An application was therefore made by one of 
the shopkeepers in the area for a mandamus 
requiring the local authority to make the exeqjip- 
tion order under s. 4j^sub-s. 4, on the ground that 
as the area had been accepted by the council as 
sufficiently large, and a vote had been taken of 
the occupiers of shops of all classes within it, 
which disclosed a majority in favour of the 
exemption, the council could not thereafter hold 
tSfe area to be unreasonably s*J?all : — 

Meld., that after the resolution of June^ was 
rescinded, there was either no duty on the council 
to act upon it, or if<»there were, it was a duty 
withih the discretion of the council and not one 
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SHOPS — continued. f 

which, in the circumstances, the Court w^ld 
enforce by mandamus. Rex r. MaNCBSB^’ER 
City Council. parte Hatty - Div. Ct. 10 

L. e. E. 1081 ; ip7 L. T«617 ; 77 J. P. 43 29 

^ T. L. E. 28 

•« 

Shop assistant — Hours of employ%ient — Em- 
ployment after half-jjast 1 — Assistant worhiny 
contrary to orders — Shops Act., 1912 (2 Geo. 5, 

3), 1, 14. 

By s. 1, sub-s. 1, of the Shops Act, 1912, on 
at least one week-daji in each week a shop 
assistant shall not be employed about the busi*^ 
ness of a shop after hsif-past 1 in the after- 
noon. By sub-s. 4, in the case of any con- 
travention of, or failure to comply with, the 
provisions of the section, the occupier of 
shop shall be guilty of an offence under the 
Act. 

By s. 14, sub-s. 2, where an offence for 
which the occupier of a shop is liable has in 
fact been committed by some manager, agent, 
servant, or other person, the manager, agent, 
servant, or other person shall be liable to the 
like penalty as if he were the occupier. By 
sub-s. 3, where the occupier is charged with 
an offence against the Act, ho is eifbiticd upon 
information laid by him to have any other 
person whom he charges as the actual offender 
brought before the Court, and if he proves 
that he has used due diligence to enforce the 
execution of the Act, and that the other per<*^ 
son has committed the offence without his 
knowledge, consent, or connivance, the other 
person shall be convicted, and the occupier 
shall be exempt from any fine. 

The owners of a bookstall, \vho'. were allejg^ed 
to be the occupiers of a shop within the mean- 
ing of the Act, had given notice to the clerk 
in charge of the bookstall requiring* him to 
take his weekly half-holiday and had, so far 
as they were able, insisted upon bis taking it. 
They had in pursuance of s. 1, sub-s. 2, of the 
Act fixed and specified by notice in the book- 
stall in the prescribed form a certain day of 
the week on which the clerk was not employed 
after half-past 1 o’clock in the afternoon. 
It made no pecuniary difference to him 
whether he took the weekly half-holiday or 
not. In a certain week in disobedience to 
his orders he took no weekly half-holiday and 
persisted in working in the bookstall after 
half-past 1 on the day specified. 

On an information laid against the alleged 
occupiers : — 

Meld by Phillimore and Bankes JJ. (A very 
J. dissenting), assuming the bookstall to be 
a shop, that an offence had been committee^ 
under s. I, sub-s, 1, of the Act, and that the 
proper course for the occupiers was to lay 
an information against the clerk and bring 
him before the Court under s. 14, sab«fl B, 
of the Act. Ward v. W. II. Smith & Son 

Div. Ct. [1913] 8 K. B. 164 ; 82 L. J. (K. B.) 

^ ^ 941 ; 11 L. fi. E. 741 ; 109 L. T. 489 ; 

[19fl8] W. H. 165 ; 77 J. 

^29T. I.. E. 636 

IVeehly half-holiday -- Exempted trades-^- 
Motor cycle and airemfi accessories— Saddler 
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SSOFS^eo?iiimeS, 
am I^rmss malier — Sho'pB Act^ 1912 (6 Geo, 5, 
e, 3), $, 4 and Sched. II. 

rThe trade or bfisiness of a saddler a-nd 
liarness maker does not fall ’Within the exemption 
from provisions of the Shops Act, 1912, as to 
the weeMy half- holiday. The sale of supplies 
and accessories^ to travellers mentioned in the 
Second Schedule applies only to travellers by 
motor cycle, or aircraft, and not to travellers at 
large who might desire to purchase anything at a 
saddler’s and harness maker’s shop. Williams 
Igosdek - - Div. Ct. IIL. G. E. 1174; 

[1914] 1 K. M. 35 ; [1913] W. IS. 287 ; 

30 T. I. E. 4 ; 58 S. J. 49 ; 77 J. F, 464 

• WeeJily holiday — JExemjted trade — Butter — 
Bun honey — Confectionery — Sho^is Acf 1912 
(2 Geo. 5, c. 3), s. 4, sub-SB. 1, 6, 7 ; Sclied. IT. 

By s. 4, sub~s. 1, of the Shops Act, 1912, 
every shop shall, save as otherwise provided 
by the Act, be closed for the serving of cus- 
tomers not later than 1 o’clock in the after- 
noon on one weekday in every week. 

By sub-s. 6, the section is not to apply 
to any shop in which the only trade or business 
carried on is trade or business of any of the 
classes mentioned in the Second Schedule to 
the Act, including “ the sale of 'meat, fish, milk, 
cream, bread, confectionery, fruit, vegetables, 
flowers, and other articles of a perishable nature.” 
* By sub-s. 7, in case of contravention of 
the section, the occupier of the shop is guilty 
of an offence and liable to a fine. 

The respondents carried on the business of 
dairymen, and kept a shop in which they sold 
milk, cream, and butter, and in addition honey 
in pots. On the day fixed for the weekly half- 
holiday the respondents’ shop was open aftm: 
1 o’clock and the manager sold to a certain 
applicant some butter and a pot of run honey. 

On an information charging the respondents 
with an offence under s. 4 of the Act a Court 
offsummary jurisdiction held that butter was 
an article of a perishable nature and that run 
honey was confectionery within the meaning 
of the Second Schedule, and that no offence 
had been committed. 

On a case stated : — 

Held (Eidley, Bickford, and Avory JJ.), 
that butter was an article of a perishable 
nature within the meaning of the Second 
Schedule ; but 

Held by Bickford and Avory JJ. (Eidley J. 
dissenting), that, there being no evidence upon 
which run honey could be held to be con- 
fectionery within the meaning of the schedule, 
"^the sale of run honey was not a trade or busi- 
ness exempted, from the operation of s. 4 and 
that an offence had been committed, London 
C, V . Welfoed’s Suebey Baieies Ld. 

^ Div. Ct. [1913] 2 K. B. 629 ; 11 1. 0. E. 
j .831 ; 23 Cox, C. C. 428 ; [1913] W. N. 

Sil30 ; 77 J. P. 206 ; 29 T. L. E. 438 

SICfifATirjRE — Franchise — Case stated ©by re- 
vising^ barrister — Signature by regis- 
tration agent on behalf of claimants. 

See Paeliam^stt-- Ownership Fran- 
ehise. 


( 620 ) 

Z' 

SIANDEE — Trade union— Slander on officer as 
such — Action by officer — Indemnity by 
union against cost?— Ultra vires. . 
Maintenance . ^ 

SMALL HOLBIhTGS — Comimisation to outgohia 
tenant — “ Loss or expense diredtly attributable To 
the quitting '’ — “ Unavoidable” — Sale or removal 
— Bight of tenant to determine lohether he lolll 
remove or sell — Loss on compulsory sale — Cost of 
refreshments at sale — Valuation fee — Small 
Holdings AcT 191 0 (10 Bdw. 7, c. 34), s. 1, sub-s. 1. ^ 
In re An Aebiteation between Evans and 
THE Glamoegan COUNTY COUNCIL - Joyoe J. 
10 L. a. E. 805 ; 76 J. P. 468 ; 28 T. L. E. 

^ 517 ; 56 S. J. 688 

Compulsory purchase — Costs — Petition for 
payment out — Small Holdings and Allopncnts 
Act., 1908 (8 JEdw. 7, c. 36), ss. 39, 41 — Lands 
Clauses Consolidation Act, 1845 (8 Viet. c. 18),'' 
s. 80 — Wilful refusal to convey. 

In re JONES AND Othees and the Caedi- 
GANSHIEE C. C. In re the SMALp Holdii^gs 
AND Allotments Act, 1908 - F^well L.J. 

67 S. J. 374 

SMELL — Sewage farm — Kuisance — Discharge of 
sewage on private land — Agricultural 
ditch — Injunction — Damages. 

See Local Goveenment— D rainage. 

SOCIETY OF FEIEEDS. 

See Feiends, Society of. 

SOLICITATION — Soliciting for ^immoral pur- 
poses — Male person — Solicitation not 
reaching mind of person solicited. 

See Criminal Law — Evidence. 

SOLIUITOE. 

Admission, col. 620, 

Agent and Client. See Scottish Law. 
Costs, col. 621. 

Misconduct, col. 624, 

Retainer, col, 624. 

Bight of Audience, col. 624. 

Taxation. See above, Costs. 

Unqualified Person, col. 626. 
r 

ACii^ission. 

* Women — Bis qualification — Inveterate 
Usage. -r 

! The pit., a spinster, applied to the Law 
; Society to admit her to their preliminary 
examination under the Solicitors Act, 1877, with 
a view to her becoming a solicitor. On their 
reiTusal she brought this action for a declaration 
that she was a person within the meaning of the 
Solicitors Act, 1843, and a mandamus directing 
the Law Society to admit her to the preliminary 
examination. 

Joyce J. dismissed the action ( [1913] W. K 
209), and the pit. appealed. ^ 

T3rs C. A. dTsmissed the appeal. Their 
Lordships said that the fact that no woman had 
ever been an attorney or solicitor during the 
several centuries since thS profession had been 
recognized was evidence that before the Act of 
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SOIICITOJ^ (Admission) — continued, 

1843 women were under a disability, by reason 
of their sex* to became attorneys or solicitors, 
and this \^s confirined hj the of)inion of Lord 
Coke, stated 300 years ago (Co. Litt. 128a). 
Tj^at being the case, it was not seriously con- 
tended that there** was anything in the Act of 
1843 or any of the amending Acts which could 
remove th‘e disability or give women a new right 
to be solicitors. The appellant’s contention 
therefore failed. Bebb v. The Law Society 
. [1913] W. N. 355 ; 80 T. Ii. E. 179 ; 

58 S. J. 153 

Agent and Client. 

— Negligence — Breach of duty — SoMcitor and 
bank agent. 

See Scottish Law, 

^ • Costs. 

Solicitor and client — Conveyancing costs — 
Taction — A'bortive sale — JS^o subsequent sale — 
Seme fees — charges — Amendment of bill | 
delivered-^ Geyieral order under Solicitors Re- 
muneration Act, 1881 (44 45 Viet, c, 44), s, 2, 

sub-ss. (af (c) ; Sched. J,, Part L, r. 2 : 
Sohed. II, 

There is no inconsistency between the pro- 
vivsions in Part I. of Sched. I. to s. 2 {a) and 
those in s. 2 {c) and Sched. II, of the General 
Order to the Solicitors Remuneration Act, 1881, 
with respect to conveyancing business. Sect. 2 
(<a) and Sched. I. , Part I., prescribe the scale of 
charges for a "completed sale and also for an 
ineffectual sale which is afterwards followed by 
a completed sale. Sect. 2 (c) and Sched. II. 
prescribe the scale of charges where there has 
been an abortive sale not followed by a subse- 
quent sale. 

Where on taxation of a solicitor’s bill of costs | 

^ he finds that he has made an error in the bill 
delivered and has charged for certain items on 
the wrong scale, he may be allowed to lodge an 
amended bill of item charges in the particular 
matter, provided that the aggregate of the item 
charges in the amended bill when taxed is, if 
necessary, reduced to the aggregate amount of 
the items improperly charged in the bill first 
delivered. In re Stead. Smith v. Stead 
Neville J. [1913] 1 Ch. 240 ; 82 L. J. (Ch.) 

143 ; 108 &. T.is ,• [1913] W. N. 4; 

/ 57 S. J. 187 

Solicitor and client — Conveyancing costs — 
Tamatilhi — Scale^fee — Mortgage to banti — 

•. A:nxount not,, named in mortgage — Coxnjfletsd 
mortgage ” — Solicitors’ RemuTieration Act, 1881 
(44 4* 45 Viet, c. 44 ) — General Order, r, 2 (a\ 
Sched. Paxt I, » v 

In re Baker - ^ Parker J. [1912] 2 Ch* 
403 ; 81 I. J. (Ch.) 805 ; 106 L. T. 1012 
Solicitor and client— County Court— Costs in 
qjroceedings^ in— MU delivered to client— MU not 
taxed — Solicitors right to sue — County Courts 
1888 (51 4^ 52 Viet. c. 43), 118. 

&wct. 118 of the County 0<?mrts Act, 1^8, 
which ^ prevents a solicitor recovering from 
1^ client costs incurred fU a county court, 
unless they shall have^been allowed on taxa-* 
tion, does not make taxation a condition pre- 


*SOIICITOE (Costa)— co/iiMiued. i j, 

cedent to the solicitor’s right to sue for «s 
costs, even if the lime within which the ^ent 
is entitled to taxation has mot expired. ^ 

Cubison v. Ma-ifo [189^ 1 Q. B. 246, ex- 
plained. Bell n. Girdlestonb - Bw. Ct. 

[1913] 2 K. B. 225 ; 82 L. J. (KpfB.) 696 ; 

[1P13] W. N. 107 

Solicitor arid client — Taxation — Agreement as 
to costs — MU of exchange — Bill tahen as pay- 
ment — Payment not to be enforced for two years 
— Delivery of bill of codHs — “ Pair and reason-^, 
abler' — Practice — Attorneys and Solicitors Act, 
1870 (33 4- 34 Viet. c. S8), 4 — Solioitors 

Remuneration Act, 1881 (44 4' 
s. 8, sub-ss. 1, 4. 

A solicitor cannot evade his obligation 
deliver a bill of costs by taking a bill of exchange 
from his client for an agreed amount. 

On Mar. 22, 1910, the deft, entered into an 
agreement with his solicitor, whereby the deft, 
agreed the costs due from him to the solicitor 
for work done at the sum of 2000Z. and gave him 
a bill of exchange for that amount payable on 
demand ; the payment not to be enforced for 
two years. In 1912 the receiver of th^ property 
of the solicitor’s firm, appointed in a partnership 
action, presented the hill, which w^as dishonoured, 
and then brought an action on the bill in the 
name of the firm against the deft., claiming 
2000L and interest from Mar. 22, 1912. The 
deft, obtained leave to defend the action and, 
without delivering a defence, he issued a summons 
(which was not intituled in the matter of the 
Solicitors Acts) asking for an order that the pits, 
should deliver to him a complete bill of costs for 
work done up to Dec. 11, 1909 ; that the agr«ie- 
ment should be inquired into under s. 4 of the 
Attorneys and Solicitors Act, 1870, and ^ 8 of 
the Solicitors’ Remuneration Act, 1881, and the 
bill taxed ; and that proceedings in the action 
should be stayed : — 

Held, that the client was entitled under the 
Acts of Parliament to have a complete bill 9 ^ 
costs delivered and an inquiry into the agree- 
ment ; that the solicitor could not escape fram 
this liability by taking a bill of exchange for the 
agreed amount j that the summons must be 
headed under the Acts of Paiiiament ; and that 
the action ought not to be stayed. Ray r , 
Newton - C. A. [1913] 1 K. B. 249 ; 82 I. J. 

(K. B.) 125 ; 108 L. T. 313 ; [1912] W. N. 270 ; 

57 S. J. 180 


Solicitor and client— Uncertifeated solicitor 
■ — Costs and disbursements— Pot retainable by 
solicitor out of moneys of client in his hands— 
Solicitors Act, 1874 (37 38 Jwf. c, 08), s. 12. 

The Attorneys and Solicitors Act, 1874, 
s. 12, provides that “No costs, fee, reward,, 
or disbursement on account of or in rclati^ 
to any act or proceeding done or taken 
any person who acts as an attorney or solicitor, 
without being duly qualified so to act shall bo 
recoverable, in any aetata, suit, or matter by 
any perso«,or persons whomsoever.” ♦ 4 

A solicitor, during a time wheq^ he was not 
duly qualified, because he had not taken out a 
certificate, acted for a client in certain bank- 
ruptcy proceedings', and •in anticipation that 
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S^ICli'OE (Q<iBtB)-^contim(ed. 
it Would be necessary to deposit 125L in the 
Bankruptcy Court as a xeifalt of those pro- 
ceedings, the clientrdeposited that sum in his 
solicitor’s hands to be used for that purpose. 
It sul)’seq^ently became unnecessary to make a 
deposit irp the Bankruptcy Court, and the client 
directed the scTiicitor to retain the money for 
his costs. The solicitor did not deliver a bill 
of costs to his client, and claimed the right to 
retain the money in his hands to meet his costs 
^nd disbursements on behalf of his client : — 

Held (reversing the decision of Chan- 
nell J.), that the dir<?ction of the client was a 
direction to make payments proper to be made 
by the solicitor as a solicitor, that therefore 
K)th parties must have contemplated that a 
taxation would be necessary, and that s. 12 
of the Solicitors Act, 1874, applied, and that 
the client was entitled to have repaid to him 
by the solicitor such of the amounts as might 
be disallowed on taxation. Browne v. Barber 
C. A. [1913] 2 K. B. 553 ; 82 L. L (K. B.) 

1006 ; 108 L. T. 774 

Taxation — Bill foe partij and party cods 
delivered ^to opposite party — Bill for solicitor 
and clieyit costs subseyvenily delivered to olieyit — 
Contents of bill — Practice. 

A firm of solicitors had acted for a client in a 
successful action. They delivered a bill of costs 
^ as between party and party to the unsuccessful 
party which, after taxation, was paid. They 
afterwards, upon a request from their client to 
send in a hill of solicitor and client costs, 
delivered to him a bill which included all the 
items already included in the bill of party and 
party costs. The client then took out a summons 
asking for an order that the bill, so far as it 
relates to solicitor and client items, and in so 
far as the items had not been allowed on 
taxation and paid by the defts., should be 
referred to the Master to be taxed ; which 
summons was dismissed : — 

Held^ that the solicitor and client bill as 
delivered properly included the party and party 
items that had formed the subject of the bill 
previously delivered to the opposite party, and 
that the summons asking for a separate taxation 
of the solicitor and client items was rightly 
dismissed. In re Osborn & Osborn 

C. A, [1913] 3 K. B. 862 ; 109 L. T. 605 

Taxation — Party and payiy costs — Expenses 
of plaintiff as loltness — Evidence of expenses 
required by taxing Master. 

On the taxation of party and party costs, 
taxing Masters have made a practice that, before 
including in the allocatur allowances made to a 
witness for expenses, &c., the solicitor moving 
for taxation should produce either a voucher 
acknowledging the receipt by the witness or a 
letter from the witness satisfying the Master 
that he had knowledge of the amount which it 
was proposed to allow him : — 

Held by Buckley o-nd Kennedy^L.JJ., ^hat 
tfie rule was not open to any objecti(5if ; but that 
a summons ^taken out to shew cause why the 
decision of the taxing Master, disallowing the 
objections of the witness (who was the pit. in 
the action) should not be set aside a?id the items 


SOIICITOB (Costs) — continued. 
in respect of which objectless had been carried 
in should not bp allowed, w^s wrong ^*n point of 
form, there being no concluded taxation which 
could be made the subject of review. They, 
however, in the circumstance^, dealt with the 
matter, and, expressing the opinion that Scrutton 
J. was wrong in dismissing the summons on the 
ground that he declined to interfere with the 
rule ou which the taxing Master had acted, 
dismissed the summons. 

Vaughan Williams L.J. {dissentient^) was*" 
of opinion that the taxing Masters had no 
jurisdiction to make such a rule, as it cast an 
uncallcd-for slur on solicitors as a profession, and 
that the pk.’s objection that he could not give a 
receipt for what had not actually been paid him 
was well founded. Harben %\ GoRBOjf<^AND 
Another - - - - C. A. 58 S. J. 140> 

See Costs and County CouRT—Costs. 

Misconduct. e 

Professional miscondiLCt — Solicitor's interest 
in debt-collecting business — Chunipiertous m'range- 
nient. 

The Law Society found that the respondent 
by his interest in and connection with a debt- 
collecting association had been guilty of pro- 
fessional misconduct : — 

Held, that this finding was right', but that' 
as the respondent, on becoming aware that his 
connection with the association was unprofes- 
sional, at once severed his conij^ection with it, 
it was sufficient to order him to pay the costs 
of the proceedings. In re A Solicitor ; Ex 
parte The Law Society 

Div. Gt. 29 T. L. R. 354 

Retainer. 

Authority — Costs. 

A solicitor having entered an appearance and 
taken other steps in a litigation on behalf of 
certain defendants for whom he had in fact no 
authority to act, although he bona fide believed 
that he had authority, was ordered to pay their 
costs of setting aside the appearance and all sub- 
sequent proceedings as between solicitor and 
client, and the plt.’s costs of the application as 
between party and party. Porter t. Fraser 
■j^eville J, 29 T. L. R, 91 

r 

Authority to isstfC^ a ivrit — Itopudiation by 
client — Subsequent adoption. 

A retainer to solicitors “ take such/?teps as 
you may be advised against W. T. and his co- 
trustees, in order to protect the assets of the ^ 
N. 0. A. P. Trust,” is a retainer to bring an action 
that the trust may be dissolved and its affairs 
rwound up by the Oourt^^ In re The National 
Olp Ao-e Pensions Trust. Stevens r. 
Taverner and Others - Warrington J. 

57 S. J. 114 

Right of Audience. 

Practice — Conduet of case — Bight of audience 
of solicitor in absence of counsel. ' ^ 

r5:ln the course of the hearing of this case, 
which otherwise presented no special feature of 
public or legal interest, counsel and solicitor for 
the petitioner both bling absent, the learned 
President Mmself proceeded to examine the 
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SOIiICITOE (Eiglit of AudieEce) — continued, 
petitioner and two of his witnesses. On the 
arrival latd5: of the ^petitioner’s solicitor’s clerk, 
counsel btfSng still sibsep^, the President inquired 
whether he were a qualified solicitor and received 
an answer from him in the negative. The President 
then said that, if he had been a qualified solicitor, 
he would have granted him right of audience. 
Buttekwoeth V. Buttebworth and Qtjeb- 
NAN - - - - Evans P. 57 S. J. 266 

Taxation. 

% 

See above. Costs. 

Unqualified Person. 

Contempt of Court. 

Where an unqualified person a^ted in ob- 
taining' a decree nisi for divorce made absolute, 
and ISked for and obtained from the petitioner 
•a larger sum than was really payable as the 
necessary' fee, the Court, holding that he had 
been guilty of contempt of Court, made an 
or(ier that he should be committed to prison 
for six weeks', and pay the costs of the pro- 
ceeding 'l.gainst him for attachment. Davies 
V. Davies. In re Isaac Watts 

Bargrave Deane J. 29 T. L. R. 513 ; 

57 S. J. 634 

Possession of property or monexj — Falsely 
Iholdvuj out that person is a solicitor — Summary 
jurisdiction of Court. 

In re Huest & Middleton, Ld. C. A, 

[1912] 2 Ch. 520 ; 82 L. J. Ch. 114 ; 107 

L. T. 602 

SOUND SIGNALS— Ship -Collision. 

See Shipping— C ollision. 

SPECIFIC BEQUEST — Leasehold house— Rent 
and outgoings to be paid out of general 
estate. 

See Settled Land. 

SPECIFIC DEVISE — of reversion — Administra- 
tion — Will — Lease by . testator — 
Covenant by lessor — Liability for 
performance after lessor’s death. 

See Administration. 

SPECIFIC PERFORMANCE— Forfeiture, Relief 
against — Default in payment of an 
instalment of purchase-money — Time of 
the essence o? thegc^ntract. 

See P’orfeitur:^^ 

— Vei^dor and purchaser. 

See Venice and Purchaser. 

STANNARIES — Mining partnership of two — 

“ Company ” — Winding-up — Jurisdiction — .High 
Court — County court — Jomt Stoch Companiu 
Act.! 1819 (12 4’ 13 VicZ c. 108), s. l^Compamies 
Act, 1862 (25 ^ 26 Viet c. 89), 4, 81— 

Stannaries Act^ 1869 (32 33 Viet. e. 19), ss. 2, 

Stannaries Act, 1887 (50 4* 51 Viet. c. 43), 
ss. 2, 3, 28 — Stannaries Court (^Aholltion') Act^ 
1896 (59 60 Viet. e. 45), s. 1 — Partnership 

A£?jf^890 (53 <1* 54 Viet c, 39), suh-s. 2 (h)— 
Companies {Winding -icp) Act, 1890 (53 ^ 54 
Viet. c. 63), s. 1 — Compmiies {Consolidation') 
Act, 1908 (8 Fdw. 7, e^d), s. 181,.w/>-5. 4/ ss. 
267, 285. 

% 


'stannaries— / 

A partnership of two persons formed to ^^k 
metalliferous mine| in Cornwall is a “ conij^ny ” 
within the meaning of that term in ss. 2 and 28 
of the Stannaries 188f, and is by s. 1, shb- 
s. 2 (<?), of the Partnership Act, 1890, ex|jlu<ied 
from the provisions of that Act and# by virtue 
of s. 1 of the Stannaries Court |'Abolifion) Act, 
1896, and s. 131, sub-s. 4, of the Companies 
(Consolidation) Act, 1908, the county courts of 
Cornwall now have exclusive jurisdiction to wind 
up such a CO. 

So held by the 0. A., S,ffirming the decision o& 
Neville J. Dunbar v. Harvey. C. A, [1913] 

2 Ch. 630 ; 82 L. J.'*(Ch.) 462 ; 109 L. T. 
285 ; [1913] W. N. 207 ; 67 S. J. 686 

Winding-up — Worlting mines within the 
Stannaries — Petition — Court exercisinq Stan- 
naries jurisdiction — Companies {Consolidation) 
Act, 1908 (8 Fdiv.l, g. 69), 5. 131, sul)-s. 4 ; 133, 

s^ch-s. 1. 

The High Court has jurisdiction under s. 133, 
sub-s. 1, of the Companies (Consolidation) Act, 
1908, to transfer to the Court exercising the 
Stannaries jurisdiction a petition to wind up a 
CO. formed to work mines within the Stannaries. • 
Queers, whether the High Court h€s jurisdic- 
tion to retain such a petition. 

Appeal from decision of Astbury J., 30 
T. L. R. 26, dismissed. In re The Radium 
Ore Mines, Ld. - C. A. 30 T. L. R. 66 

STATUTE — Construction — Enabling words — 

“ May ” equivalent to “ must.” 

See Justices — Criminal Law — Juris- 
diction. 

— Construction — Two Acts to be constrffed 

together as one Act. 

Nuisance. • 

— Construction — Woking Drban District Council 

(Basingstoke Canal) Act, 1911 — Meaning 
of “ the company, its successors and 
assigns.” 

See Canal. 

— Exemption from taxes and assessments — City 

of London — Poor rate — County rale— 
Education expenses — Equalisation 
charge. 

See London — Rates. 

— Repugnancy between statutes of same year— 
Later chapter to prevail — Laws of 
British Columbia. 

See Canada — British Columbia. 

— Temporary and permanent provisions— ( ’on- • 

tinuance. 

See Coal. 

STATUTES. 

Enacted during the year 1913, p. xcv. 

Judicic^ly co7mdercd during the year 1913, 

STAYING ACTION — Patent — StSying threats 
action — Costs, 

See Patent— Tlareats Action, 

m 
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STAY W PEOCEEDINGS— Building contract—^ 

\ Arbitration clause — Reference to build- 
^ . ing owner’s enginegr—Disqualification 
— Dispute mTohnrig examination of 
* engineer. ^ ^ 

r See Arbiteation— Building Contract. 

STEAMB^ — “ Passenger steamer ” — “ Vessel used 
in na^gation.” 

See Shippinc— -Passenger Steamer. 

STOCKBROKER — Open account — Death of client 
before settling^ day — Duty of broker — 
^ ' Liability of broker to account. 

See Stock :^chang-b. 

STOCK EXCHAKCrE — “ Half -commission man '''' — 
Seat in hrohee's office — Contract of employment — 
termination, of serrice — Su^seqnent oi'ders — Prior 
orders to carry over — Right to commission. 

The pit. was a “half-commission man” and 
the defts. were stockbrokers and members of the 
London Stock Exchange, and an agreement was 
made between the parties that the pit. should 
have a share of the commission on orders 
introduced by the pit. and executed by the 
defts. The pit. had a seat in the defts.’ office, 
and was ]|fiid by commission, and not by salary, 
for helping to carry out the business in the 
office. The pit., having left the defts.’ service, 
brought an action against them to recover a 
share of the commission earned by them on 
# transactions which they, as brokers, had entered 
into after he had left their service on behalf of 
persons whom he had introduced to them during 
that service : — 

Held^ that the agreemeiitwas one which gave 
rise to the relationship of employment, and that 
ar there was no evidence that the parties had 
agreed that commission was to be paid for an 
indefi«iite period after the employment should 
cease, the pit. was not entitled to commission 
on orders given after the termination of his 
employment, but that where during his employ- 
ment orders had been given to open and carry 
o^er stocks, the pit. was entitled to commission 
on those transactions until they were closed. 
Bickley v. Browning-, Todd & Co. 

Pickford J. 30 T. L. R. 134 

Principal and agent — Country lyroTcer and 
client — Mmploymeyit of country hrolisr to gmr- 
chase shares — Purchases effected thro^igh London 
hrolier from jotters — Commission added to jotter'' s 
price — Total returned as “ net priced' to country 
trolter — Charge of commission added to client on 
^^priceT 

Where a country client has employed a 
country broker to purchase stocks and shares 
through a London broker, it is a question of fact 
in each case whether the Tjondon broker has acted 
as a broker and bought for his client, in wffiich 
c^e he has complied with his mandate, though, 
in''' accordance with the practice of the Stock 
Exchange, he sends forward to the country broker 
a “net price,*’ which includes the price paid by 
him to the jobber plus b^s commissioner whether 
n hs." has acted as a principal selling t<:)rhis client, 
not at the jobber’s price plus a regular or reason- 
able remuneration for himself, but at an arbitrary 
price obtained by adding an arbitrary sum to 
the jobber’s price. ^ 


STOCK EXCHAKdE— 

A country client instructed a country broker 
to buy certain shares for ifim, and £he country 
broker instructed Lon^^on brrokers, ifTembers of 
the London Stock Exchange, who acted for them, 
to buy the shares, and they bought the shares 
from a jobber, adding to the ifrice paid by them 
to the jobber their own commission and return- 
ing it to the country broker as “ net price.” The 
country broker sent to the client a bought note 
stating the price, but omitting the word “ net, ^ 
and added his own commission ; and this was- 
the usual course of dealing in other purchases or 
sales of shares. 

In an action by the country client to recover 
from the qpuntry broker the sums paid by him 
on the ground that the way in wffiich the Lon- 
don brokers had returned net “ prices ” hadjnade 
them vendors and not brokers, it was fou£d as a 
fact that the London brokers had acted a^ 
brokers and not as principals : — 

Held., upon the authority of Asto7i v. Kelsey 
[1913] 3 K. B. 314, that the plaintiff was«hot 
entitled to recover. Blakee Hawes and 
Brown Scuutton J. 

109 L. T. 820 ; 29 T. L. R. 609 

j Principal and agent — Death of olmit tefore 
settling day — Open account — Duty of troher — 
Reduction of amount of clients indemnity — 
Closing account — Tailing over of client's shares 
ty troJier at a valuation — Liatility of t7mheT to 
account. 

Where there is an open account between 
a broker and his client, the brdker is entitled, 
on the death of the client, to close thei account 
at once and to sell all shares in respect of 
which he has entered into contracts on behalf 
of the client. Although the broker cannot 
properly sell the shaies to himself, yet, when 
the circumstances are such that an immediate 
sale upon the market would be detrimental to 
the interests of the client’s estate, the broker 
may, if he pleases, take over the shares at a 
valuation based on the market (prices of the 
day, provided that by so doing the estate of 
the client is not prejudiced. 

Decision of Warrington J. [1913] 1 Oh. 
247, affirmed. 

Walter ^ GouMy, Kmg (1897) 13 T. L. R. 
270 ; Maoomi v. ErsMney Oxenford ^ Co, 
[1901] 2 K. B. alad DrsMne^ Oxenford 
^ Co, v. Sachs [190j^] 2 K. B. 604, foHowed. 

mis V. Pomd [1898] 1 Q. B, 426, distin- 
guished. In re Einlay. Or S. WiLSor & Oo. 
u. Finlay - C. A. [1913] 1 Ch. 666 ; 82 L. J. ^ 
(K. B.) 296 ; 108 L. T. 699 ; [1913] W. K. 

114 ; 29 T. E. E. 436 ; 67 S, T. 444 

fit Principal and ageyjf — Right of troher to 
indemnity 'from client. 

The pit., a country stock and share broker, 
was employed by the deft, as his broker 
to make purchases of shares for him subject to 
the rules, regulations, and customs of the stock 
exchanges through which the transactions took 
pl^,e The plt^pgave orders for the purchfie of 
the shares to brokers on the London and Glas- 
gow Stock Excbarfges, who thereupon bought 
the shares from ajobbes.', and sent a bought note 
to the pit. cl^rging “ 75. ^d, net ” for the shares, 
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STOCK E&HAKaE — continued, 
the price at which they bought from the jobber 
not being disclosed, The pit. then sent a bought 
note to thte deft., thargjug him •7^. 6i. for the 
shares (without adding the word “ net ”) plus a 
commission of per share and 1^. for the 
slamp. The amcTunt added by the London and 
Grlasgow brokers for their remuneration did not 
exceed the usual commission payable in respect 
of such a purchase. In an action brought by the 
pit. against the deft, for an amount alleged to be 
, due to him in respect of the above-mentioned 
transactions : — 

Held by Hamilton L.J. and Bray J. (Vaughan 
Williams L.J. duhitmte')^ that the contracts 
effected by the pit. were made througb the Lon- 
don and Glasgow brokers as agents ^d were not 
made with them as principals, that they were 
accordingly in accordance with the authority 
•given to the pit. by the deft., and that the pit. 
was therefore entitled to be indemnified by the 
defendant in respect of them, 

Johnson Y. Kearley [1908] 2 K. B. 514, 
distinguishecE- Aston v, Kelsey - C. A. 
, ^ [1913] 3 K. B. 314 ; 29 T. L. E. 530 

STEEAM — ^Artificial watercourse — Mill stream — 
Eiparian proprietors — Common owner — 
Easement — Presumption from user — 
General words. 

Bee Wat EE. 

— Pollution — Injunction — Court of Appeal. 

Bee Eivee — Pollution. 

STEEETS. 

Bee Highway, Local Goveenment, 
Nttisance, and London. 

■ STEIKE — Carriage of goods — Eeasonable time for 
delivery — Strike of railway company’s 
servants — Perishable goods — Sale by 
agent of necessity. 

See Kailway — C arriage of Goods. 

— Shipping. 

Bee Shipping. 

— Workmen’s compensation — “ Grade ” — Bock 

strike — Strike breaker. 

SeeWoTiKMEis's Compensation — C om- 
pensation — Assessment. 

m 

STRIKING OUT— Plea(^gs— Alleged right of 
way — ^Action by landowner for trespass 
» — Bistri^t council added as defendants 

— Pleadings — Motion to strike out 
defence of district council as embarras- 
sing. 

See Pleadings. 

SEB-CHAETEE— Shipping. 

See Shipping. 

“ SUBJECT” OE COIOEY— Colonial judgment— 
Befendant born in Golony“”Befendant 
not resident or domiciled there — En- 
forceability of j udgmeat . ^ 

See P'oEEiGN Judgment. 

SUB-LEASE. % 

See Lease, 


"SUBSIDEKCE — Waterworks — Breaking up 
streets — Laying water pipes there^- 
Subsequent subsidence of street-'^ctost 
of repair— Compensation. 

See LocAi^ GovepInmbnt. 

SUBSOIL— Ownership — Highway — Bejj[ication — 
Gas pipes — Power to gas cofiipany to 
break up street. 

See Highway— D edication. . 

SUCTIOK — Ship— Collision — Overtaking or over- 
taken vessels -•-Crossing vessels — Suc» 
tion or interaction — “ Swerve,” 

See Shipping. * 

SUMMAEY JUEISDICTIOK— Justices. 

See Justices. • ‘ 

SUMMAEY JUEISDICTIOK (MAEEIED 
WOMEN) ACT, 1895. 

See Bivoece— D esertion. 

SUMMONS— Foreclosure. 

See Seevice. 

— Interpleader summons. 

See Bankruptcy— A ct of Bankruptcy. 

SUPEEANNUATION— South jrales~~OuU 
Service — Hew South Wales Civil Service Acty 
1884, Fart V. — Public Service Acts of 1895 
and 1902 — Public Service (^SupeA^annuation') 
Act^ 1903, s, 2 (b) — Co7istruetio?i — lUghts 
officer in the Civil Se/mae on sujjcr&muation 
— Appeal from New South Wales. 

Under the provisions of Part V. of the New 
South Wales Civil Service Act, 1884, the re- 
spondent, an officer in the Civil Service, was 
entitled at any time after the age of sixt;^ to 
retire therefrom upon the superannuation allow- 
ance provided by the Act and payable oiff of the 
fund constituted thereby. Such right is absolute 
and in the absence of express provisions in the 
Act cannot be conditioned on his giving notice 
to the Crown of his retirement, nor suspended 
during his membership of the Public Service 
Board under the Public Service Acts of 1895 and 
1902 which he had accepted after retirement. 

The superannuation fund having been ex- 
hausted : — 

Beld^ that under s. 2 (h) of the Public Service 
(Superannuation) Act, 1903, the allowances 
payable thereout should be paid from the 
Consolidated Kevenue Fund. Williams v. 
Beloheey - - B. C. [1913] A. C. 172 : 

82 L. J. (P. 0.) 73 ; 107 L. T. 775 ; 

29 T. L. E. 161 

Officers — Metropolis — Superamiuation 
ance — Meaning of “ eocisting officer ” of Neuf 
River Co. — Hmnissal ” — jjiseretum of Ifetro- 
politan Water Board as io amount of allowanec— 
SuperatmuaPion (^Metropolis) Act, iSCHJ (29 giVfr. 
c. 31), ss, 1, 4,-— Metropolis Water AcL 1902 
(2 Edw. 7, 41), 5 . 47. 

The pit., originally an assistant engineer of 
tlj^e New^iver Co., continued to hold that, office 
under tl»oir successors, the Metropolitan \¥fiie» 
Board, from 1902 to 1910, when h% was informed 
by letter that the works under the Staines 
Reservoir Act, 1896, and the New River Co.’s 
Act of 1^97, having been completed, his services 
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S'irPEl:^^HlirU'ATIOH — Gontinued, 

\^ld not, after the expiration of three months, 
be required. The Board had determined, and 
their decision had been uphSld by the Treasury, 
th^t the pit. was n6t entitled to compensation 
for Iqss of office under s. 47 of the Metropolis 
Water 1902 ; and he therefore claimed a 
superannuation allowance under sub-s. 10 of 
that section, ft was found as a fact upon the 
evidence that no limitation of his employment 
had been communicated to him when originally 
engaged by the New River Co., and that no 
•limitation had been infposed upon the authority 
of the chief engineer of that co. who had engaged 
him : — 

Seld^ that the pit. was entitled to a super- 
.annuation allowance, as having been “ dismissed ” 
oh a ground other than misconduct ; and that 
even if his original employment had been of a 
temporary character and had ipso facto come to 
an end on the completion of specific works, 
there was nothing in sub-s. 10 of s. 47 to limit 
the rights of existing officers or servants to such 
of them as were permanently employed ; but 
that as sub-s. 10 enacted that an existing officer 
upon ceasing to hold office was to be entitled to 
a supei’aimuation allowance ‘‘upon the terms 
and conditions and according to the scale 
specified in the Superannuation (Metropolis) 
Act, 1866,” the amount of the plt.’s superannua- 
tion allowance was in the discretion of the 
^ Water Board, 

Heg. v. St. Panovas Vestry (1890) 24 Q. B. L. 
371 ; 69 L. J. Q. B. 244, followed and applied. 
Webster Metropolitan Water Board 

Avory J. 10 X. Q!t. E. 1025 ; 76 J. P. 474 

STOER-TAX — Income tax — Assessment under 
Sched. D for previous year not conclu- 
^ sive for purposes of super-tax. 

See Revenue. 

— Income tax — Partner — Share of profits of 
partnership business — Method of assess- 
ing partner to super-tax. 

See Revenue. 

SUPPORT — Minerals — Railway — Mines lying 
outside the forty yards limit. 

See Railway. 

SURETY — Principal and. 

See Principal and Surety. 

SUROEON— Workmen’s compensation — Certify- 
ing surgeon — Refusal to give certificate 
• — ^Appeal to medical referee — Jurisdic- 
tion. 

p See Workmen’s Compensation. 

SURNAME — Trade mark — Registration. 

See Trade:Mark— R egistration. 

StTAVIVOBSHIP — Wills — Probate — Practice — 
Two persons dying together — Husband 
and wife — Form of oath to lead grants. 
See Probate.^ ^ 

r, ^ 

SWERVE Ship—Collision—Oveftaking and 
overtaken vessels' — - Crossing vessels — 
Suction or interaction. 

See Shippings— C ollision. 


TAXATION — Solicitors’ costs. 

See Solicitor. 

TAXES — Inlai^ Revenue. 

See Revenue.*’ 

TECHNICAL WORDS — Will^ Legal devise^-- 
A. and “his issue male in succession” 
— Words of explanation. 

See Will. 

TELEGRAPH — Placing and loires in or 

across street or jJubUc road — Consent of hodif 
“ having the control of such street or 'piiblic road^ 
— SigJmay not repahable Inj inhabitants at large 
— Telegraph Act, 1863 (26 27 Viet. c. 112), 

s. 12. « 

Appeal from a decision of the Railway and 
Canal Commrs. [1913] 3 K. B. 451 ; 1^9131 
W. N. 249. 

The Postmaster-G-eneral being desirous of 
placing telegraph posts and wires in, along, 
and across a street or public road in an urban 
district, being a public highway ^ot repairable 
by the inhabitants at large, required t^e U. L. C. 
to give their consent thereto, under s. 12 of the 
Telegraph Act, 1863. It was admitted that the 
highway was a “street,” which the council 
could require the frontagers to make good under 
s. 150 of the Public Health Act, 1875. 

The Railway and Canal Commrs. held that 
the council, not being liable to repair the road, 
were j.not the body “ having the control of it ” 
within the meaning of s. 12. 

The Postmaster-G-eneral appealed. 

The C. A. affirmed the decision of the Railway 
and Canal Commrs. and dismissed the appeal. 
Postmaster-G-eneral v. Hendon U. O. C. 

C, A. [1913] W. N. 371 ; 30 T. L. R. 171 

— Railway and Canal Commission — Appeal — 
Competency — Reference relating to 
telephones — Telegraph (Arbitration) 
Act, 1909. 

See Appeal. 

TELEPHONE —Railway and Canal Commission 
— Appeal — Competency — Reference 
relating to telephones — ■ Telegraph 
(Arbitration) Act, 1909. 

See Appeal. 

Transfer of National Telephone Co.‘'s property 
to Postmaster- — ""'Value of undertaking 
tahen over. cj 

By the agreement by which the Postmaster- 
G-eneral acquired, as from Oec. 31, 19x1, the 
undertaking of the National Telephone Co., it - 
was, inter alia, provided that “ the value on 
December 31, 1911, of all plant, land, buildings, 
gfores, and furniture purchased by the Postmaster- 
G-eneral .... shall be tC.e then value (exclusive 
of any allowance for past or future profits of the 
undertaking or any compensation for compulsory 
sale or other consideration whatever) of such 
plant, land, buildings, stores, and furniture, 
having regard to its suitability for the purposes 
of the Postma^r-GeneraPs telephonic se^/ice, 
anePin determining the value of any plant no 
advantage arising from the construction of such 
plant, by leave of the ^^ostmaster-General, upon 
any railway or canal over which the Postmaster- 
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TEIiEPHON!E — mitinued. 

General possesses exclusive rights of way for 
telegraphic lines shal? be taken into account ” : — 
Held^ t3at the Vhlue ®f the pllint taken over 
by the Postmaster-General was to be arrived at 
by taking the cost of construction, less depre- 
ciation, and thal every expense which was 
necessary to construct the plant was an element 
to be considered, including in such expense (inter 
alia) the reasonable costs of obtaining subscribers’ 
agreements which were in force at the date of 
•the transfer, and also (Sir James Woodhouse 
dissenting) the cost of raising capital necessary 
to construct the plant. 

E[eld^ further, that the method of depreciation 
applicable was to take the value as,i;['educed in 
the ratio which the age bore to the life of the 
planL and that the mode of computing the life 
of the plant was to take its physical life as 
'^educed somewhat in respect of defects and 
obsolescence of certain classes of the plant. 
Natioi^al Telephone Co., Ld. v. Postmastee- 
Ge^eeal - and Can. Com. [1913] 2 K. B. 

614 ; 29 T. L. R. 190 

Notm 

An appeal from this decision was brought but 
was compromised, 29 T. L. R. 624. 

See also Appeal— Railway and Canal 
Commission. 

TENANT— Landlord and. 

See Landloed and Tenant. 

TENANT FOR LIFE. 

See Settled Land. 

TENANTS IN COMMON— Practice— Inspection 
of property — “ Building in possession of 
party to action.” 

See County Couet. 

tender — B uilding in street — Notice — Compen- 
sation — Payment or tender — Rehisai to 
set back — Mandatory injunction to 
pull down. 

See Steeets. 

THELLXJSSON ACT. 

See Will — Accumulate, Directions to. 

THIRD FAB TY — Shipping — Collision — Towage 
— Damage tcfcarcm^Indemnity claimed 
from third partj^-Construction of con- 
tract — Implied term. 

^ See Shipping— Collision — Tug and Toio. 

— Workmen’s compensation — Claim for indem- 
nity by employer against third party— 
Omission to serve notice of claim. 

See WoKKMEN’s Compensation— In- 
demnity. ^ 

THIRD PERSON — Malicious act of — Action for 
negligence— Proximate cause of damage 
— Reasonable precautions — Overflow of 
water from lavatory in upper floor. 

% See Negligence. ^ 

THREATS — Patent — Action to restrain threats — 
Staying threats action pending decision 
of infringemeift action— Costs. 

See Patent— Threats jft,«tion. 


TIMBER — Income tax assessment — PrdSts 

rived from cutting and selling tin^# — 
New Zeal^d Land and Income Assess- 
ment Act, 1908, ss^71, 79, 87. ^ 

See Revenue — Income Tax. 

— Ontario Crown Timber Act, 1897— Oii tar io 

Execution Act, 1909. 

See Canada— Ontario. • 

TIME — Appeal — County court action — Appeal 
from county court — Appeal from judg- 
ment of Divisional Court on such appea^ 
— Final order. 

See Appeal — Coiirt of Appeal. 

— Contract — Time of the essence of. 

See Shipping — Charterparty — Re- 
delivenj and Foefeiture. * 

— Lapse. 

See Limitations, Statutes of. 

— Marriage settlement — After-acquired property. 
Covenant to settle — Lapse of time. 

See Settlement— Covenant to Settle. 

— Shipping. 

See Shipping — Charterparty and 
Collision. ^ 

— Vendor and purchaser — Sale of land — Con- 

tract — Specific performance. 

See Frauds, Statute of. 

— Workmen’s compensation — Seaman — Time* 

for taking proceedings — Absence from 
the United Kingdom. 

See Workmen’s Compensation. 

TIME CHARTER— Shipping. 

See Shipping — Charterparty. * 

TITHE RENT-CHARGE. 

Coyvtmct^ col, 634. 

Mistalie^ col. 634. 

Recovery^ col, 635. 

Transfer of TowmJiips^ col. 635. 

Contract. 

Contract hy oecugner to gyay to owner of land 
stems paid hy Mm 07i account of — Void contract 
—Tithe Act, 1891 (54 55 Viet. c. 8), ss. 1, 2. 

A contract made after the passing of the 
Tithe Act, 1891, by which an occupier of land 
agrees to pay to the owner thereof sums which 
the owner shall pay in respect of lithe rent- 
charge issuing out of Ihe lan<l, is void by reason 
of the provisions of the Tithe Act, 1891, s. 1, 
sub-s. 1. 

So held by Vaughan Williams L.J. and 
Kennedy L.J., Buckley L.J. dissenting. * 

Judgment of Bray J. (following Lord Ludlow 
V. Pihe [1904] 1 K. B. 531) affirmed. Tuff 
Guild op Drapers of the City of Lonj^on 
C. A. [1913] 1 K. B. 40 ; 82 L. J. (IC.B.)174 ; 

107 D. T. 635 

Mistake. 

% Mone^paid under tMistahe of fact — lligM to 
recover Ai^Principal and ageM — Tithe — Jfanlt- 
ruftcy of incumhent—Sequestratim of henefice— 
lithes paid under mistake of fact to sequestrator 
appointed hy hishop — Pa^meMt hy hishop to trustee 
in hankrt^tcy—Inahillty of hishoj) to refund— 
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T3JCHE REHT-CHAEGE (Mistake) — eontinmd, 

JBa^iru^toij Act, 1883 (46 4‘ 47 Viot. o. 52), s. 52 
—m/& Act, 1891 (54 4^ 55 f^Vict. c. 8), s. 1 ; 
s. ip, s^('b-s. 2. 

where tithe reat-cliarge paid by the pits, 

under e mistake of fact to the sequestrator of a 
benefice af^pointed by an order made by the 
bishop under s. 5^ of the Bankruptcy Act, 1883, 
and was received and applied by the bishop, who 
had no notice of the mistake, first in providing 
for the spiritual needs of the benefice, and then 
in payment of the balance to the trustee in bank- 
fdptcy of the incumbent : — 

Held, that the bislj^op, as between himself 
and the pits., was in the position of a principal, 
and as such was liable to repay the amount so 
received and applied by him. 

Decision of Neville J. [1912] 2 Ch. 818, 
affirmed. Baylis Bishop of Lohooh - C. A. 

[1913] 1 Ch. 127 ; 82 L. J. (Ch.) 61 ; 

107 L. T. 730 

. — Payment of tithe rent-charge by tenant. 

See Limitations, Statutes of — 
Tenancy. 

Eecovery. 

Distresf or receii'er — Oioner in occujjation of 
part only of the lands — Tithe Act, 1836 (6 4' 
wm, 4, c. 71), s. 12-^Tithe Act, 1891 (54 4' 55 
Viot, c. 8), s, 2. 

Sub-s. 2 of s. 2 of the Tithe Act, 1891, which 
provides that tithe rent-charge issuing out of 
any lands shall, when “ the lands are occupied 
by the owner thereof,” be recovered by dis- 
tress, applies only when the owner is in 
occupation of the whole of the lands. Eocle- 
SIA^IOAL OOMMRS. V. UPJOHN - - Div. Ct. 

[1913] 1 K. B. 601 ; 82 L. J. (K. B.) 435 ; 

108 L. T. 417 ; [1913] W. N. 29 

Transfer of Townships. 

Transfer of toivnsJdps from one parish to 
another — JProrision as to fees for '‘'‘marriages, 
ohfrehings, and hurials, and other ecclesiastical 
dues, offerings, and emoluments'' — Gonstoniction. 

In 1909 it was proposed for ecclesiastical 
purposes to transfer certain townships from the 
parish of E. to the parish of I., and a scheme 
was accordingly drawn up under s. 26 of the 
Pluralities Act, 1838, and subsequently approved 
by Order in Council. The scheme provided that 
“the incumbent of the said parish of I. shall 
have exclusive cure of souls within the limits of 
the said districts now part of the parish of B., 
and proposed to be annexed to the parish of I. , 
and the fees for marriages, churchings, and 
burials, and other ecclesiastical dues, offerings, 
"and emoluments arising from the said districts 
shall thenceforth belong to the incumbent of the 
said parish of I., to which such districts shall 
liayi been so annexed. That no alteration shall 
be made as to the patronage or (save as afore- 
said) the endowments of any of the benefices 
affected by this scheme ” : — 

Held, that the wor^ of the scheyae “ otl|er 
^ecclesiastical dues, offering's, and empbiments” 
did not include titlaes. 

Decision of Div. Ot., 108 L. T. 461, affirmed. 
Bolam r, ALLGOOD - C. A. 30 T. L. E. 46 ; 

58 S. J. 46 


TITLE — Settlement — Settled land — Power of 
appointment — Sale — Compound settle- 
ment — Trustees. ^ ^ 

See Settled L/.'ND-f^Trusteee. 

TOBACCO — Moisture — Samj)le. 

See BEVENUE-Excise- ° 

— Trade Mark. 

See Trade Mark — Eegistration. 

TOET — Joint tort — Several defendants — Form 
of judgment — Libel— Privileged occa- 
sion — Trade protection. 

See Defamation. 

— Trade union — Action of tort — Competency 

— ^J^rade disputes. 

See Trade Union. 

TOWAGE — • Shipping — Collision — Dama'ge to 
cargo — Indemnity from third party — 
Construction of contract — Implied term. 
See Shipping— C ollision— and Tow, 

# 

TEADE — Loss of — Measure of damages. 

See Sale of G-oods. ® ^ 

— Protection — Libel — Privileged occasion — 

Mutual society — Joint tort — Several 
defendants — Form of judgment. 

See Defamation. 

— Bestraint of. 

See Contract and Bestraint of 
Trade. 

TEADE DISPUTES. • 

See Trade Union, 

TEADE MAEK. 

Abandonment, col. 636. 

Infringement, col. 637, 

Registration, col* 639. 

Ahandoument. 

Action for infringement of trade marh and 
passing-off — Trading oiame — Registered trade 
marh — Mental infirmity of trader — Receiver 
appointed under Lunacy Act to carry on and 
realize business — Rusiness discontinued — Lease 
of premises granted to another trader carrying 
on a different business — Plant and other assets 
sold — Whether goodwill of^usiyiess abandoned — 
Trade marh deteinftnable with goodwill — 
'' Pe7'sons aq grieved "--^frade Marhs Act, 1905, 
22, 35, 37. “ ^ ^ 

In the year 1893 the pit. first adopted tor his 
trade of a jam and marmalade manufacturer the 
name of S. 0. & Co. In Feb., 1894, trading as 
S. 0. & Co., he registered a trade mark contain- 
i)^g that signature and name stating that the 
essential particular of the trade mark was the 
copy of the written signature “ S. C. & Co.,” and 
the applicants disclaimed any right to the exclu- 
sive use of the added matter, except in so far as 
it consisted of their name. In consequence of 
the plt.’s mental infirmity, on Jan. 10, 1908, 
J. was appoiBted receiver under the Lui?S,cy 
Act, 1890, with liberty to carry on the business. 
In Dec., 1909, pursuant to an order in lunacy 
directing a sale, the plt.Vbusiness, including the 
lease, plant, and goodwill, was put up fox sale by 
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TRADE 1^'A'RK (Abaadoament) — oontmued, 

auction, but was not then sold. The premises 
were subsequently ‘^ased to a manufacturer of 
perfumer^, and tk(» receivA’s instructions 
the plant, stock, pots and jars, and tnide labels 
of the business were sold by auction in April, 
1910. A circulal to the debtors to the firm 
asking for payment was sent out, the account 
books burnt, and all the employees discharged. 
The pit. had not since carried on business under 
the name of S. 0. & Co. In Jan., 1913, the 
• defts., manufacturers of marmalade, having 
obtained, as they alleged, from the receiver his 
assent to the use of a marmalade label confin- 
ing the words “ Prepared by the practical 
manager of S. 0. & Co.,” commenced ^ advertise 
and sell marmalade under labels in which S. 0.” 
wasjrjromment. The pit. brought an action for 
an injunction restraining the defts. from selling 
"^'“•their jam or marmalade as “S. 0.” jam or 
marmalade, and from using labels which were 
colourable imitations of the plt.’s trade mark or 
an? other laj^els in which the name “ S. 0. & 
Co.” or 0.” was prominent. The defts. as 
aggrieved persons moved to expunge the trade 
mark from the register : — 

JSeld^ that the plt.’s business came to an end 
in Mar., or at latest in April, 1910, and th'it the 
goodwill thereof determined when the business 
was discontinued ; that the trade mark went 
with the g odwill, and that there were no rights 
remaining in the pit. enabling him to maintain 
the action, which failed and must be dismissed 
with costs. .j 

Ileld^ also, that the trade mark not being 
now attached to the goods in respect of which it 
was registered, and having no goodwill to support 
it, was a danger to the trading community which 
the applicants, or any trader desiring to adopt 
the name it contained in his trade, were “ as 
aggrieved persons ” entitled to have removed 
^ from the register under ss, 22 and 35 of the 
Trade Marks Act, 1 905. 

The action was dismissed with costs, and an 
order was made to expunge the trade mark from 
the register with costs. Pimc v. J. A. Bhab- 
wooD A Co., Ld. re Registered Trade 
Mark (No. 178,510 of 1894) op Sidney Ord & 
Co. - Eve J. 30 R. P. C. 726 ; 109 I. T. 694 

Infringement. 

Passing-off — Letter n^i'hs used on steel — 
Trade ^larhs used ^s quality marks — Registra- 
tion — Application to rectify the reyister — Trade 
^ Marks Act^ 1905, ss, 11, 37, 41. 

A. & Co. were the owners of four registered 
trade marks in class 5 for steel, namely, “ A ” in 
the device of a diamond, ‘‘ B ” in a similai?^ 
device, “ 0 ” in a similar aevice, and “A B ” each 
in a similar device. The first three marks were 
registered in 1884 as old marks, and the fourth 
in 1885 as a new mark. All four had been in 
use ever since they had been respectively 
registered. These marks were admittedly used 
as qiiMity marks, all A. k Co.’s-««teel bearin,g a 
further mark, which was their house mark and 
consisted of a hand bearings scimitar with the 
word “ Toledo ” upon it. «tA. k Co. were a w^ell- 
known firm of high standing in the trade. K., 1 

C.O.D. ^ 

% 


f 

TRADE MARK (Infringement) — coiitin%ed. ^ 

having shortly before started in business njLi^er 
a firm name, began in 1909 to use a mark con- 
sisting of the letters “ A B^G ” in a device con- 
sisting of a represeiftation of interlocked sections 
of steel. In Jan., 1910, A. & Co. became ware 
of this, and in June of that year they Supplied to 
the Cutlers’ Co. for registration »of a mark con- 
sisting of the letters “A B C ” in ^ a triple 
diamond as an associated mark. *Tiie deft, 
unsuccessfully opposed this application, which 
was granted ; he thereupon appealed by motioi:|i^ 
to the High Court. In Jan., 1 U2, before the 
appeal had been heard, A- & Co. commenced an 
action against K. for an injunction. Leave was 
given to A. k Co. to amend and to the deft, to 
issue forthwith a notice of motion to rectify tl»e 
register by removing A. k Co.’s marks therefrom. 
The action and the two motions were heard 
together. As regards the motion to rectify, it 
was held that the fact that the marks had been 
used as quality marks was immaterial, and that 
there had been bona tide user of the marks by 
A. k Go. within the meaning of s. 37 of the 
Trade Marks Act, 1905, and that, having regal’d 
to s. 41 of that Act, the motion was out of tifne, 
being after the expiration of seven fears from 
the passing of that Act, and must therefore be 
refused with costs. As regards the action, it was 
held that A. & Co. were entitled to an injunction 
to restrain infringement and pnssing oil and to 
the costs of the action. As regards the deft.’s 
appeal from the decision of the Cutlers’ Co. 
allowing A. k Co. to register A B 0 ” in a 
triple diamond as an associated mark, it was held 
that the decision of the Cutlers’ Go. was correct, 
and that the appeal must be dismissed with co^s. 
The deft, appealed : — 

Meld by the C. A., as regards the actioji, that 
there had been no infringement and no passing- 
ofi by the deft., and that the action must be 
dismissed with costs, including the costs of the 
appeal. As regards the deft.’s motion to rectify, 
it w'as held that in so far as it was directed %■> 
impeaching the original registration of the pits.’ 
marks, the motion was out of time having regard 
to s. 41 of the Tra<le Marks Act, 1905, and 
failed ; that it also failed, in so far as it im- 
peached the use of the pits.’ “A,” “B” and 
A B ” marks since their registration, because, 
although those marks lia<l been iiscd as quality 
marks, they had not ceased to be used as trade 
marks ; but that in respect of the pits.’ “ 0 ” 
mark the motion succeeded and that that mark 
should be struck off the regisrer for noTi-mser in 
accordance with the power given to the Court 
in that behalf by s. 37 of the 1’rade Marks Act, 
1906. No coats were given on this part of the ‘ 
case. 

As regards the deft.’s appeal from the decision 
of the Cutlers’ Co. allowing the pits, to rcgistiir 
“ A B C ’* in a triple diamond, it was held that, 
having regard to the deft.'s user of his A B 0 ” 
mark, such registration would be calculated to 
dec^ve and»should not bea-llowed, and the deft.’s 
appeal wa«* allowed Vith costs. John at, • 
Ardrkw k Co., Ld. t\ KuaHNEiCH. In re 
fCuEHNEiOH’s Application and In re John 
H. Andrew k Co,, Ld.’s Application - C. A. 

^ 30 R. R. C.^677 ; 29 T. L. R. 771 

M 
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TB^DE MABK (InfringemeEt) — contlmed, 
Prz4smg-oif — Me?idme'' — ^^Mendit'^ — 

^ iSimUarltg, ivhether calculated kf deceive — Alleged 
acqmiesceyice hy plamt^Jf. 

• The pit. in the action 'vfas the owner by 
assignment of two trade marks for an adhesive 
substance Jconsis ting of the word “Mendine,” 
reg^tered respe«tively on Nov. 9, 1902, and 
Mar. 16, 1903, in classes 1 and 50, the right to 
the exclusive use of the word “ Mend ” being 
disclaimed. The trade marks had been used and 
advertised in connectio» "with an article called 
“ Mendine since 1903. The business in 
“Mendjne” was, with# the goodwill and trade 
marks, taken over by the pit. in Mar., 1911. The 
pit. had extcnsivel}/ advertised “ Mendine,” and 
hjti also sold considerable quantities of it in 
bulk and in metal collapsible tubes affixed to 
cards. In Mar., 1908, a business of manufactuiing 
and selling another adhesive preparation under 
the naipe of ‘‘Mendit” was commenced, and was 
being carried on by the defts. when the action 
was brought,. The defts.’ preparation was also 
sold in collapsible tubes and had been consider- 
ably advertised. In Nov., 1911, the defts. were 
threatened with a passing-off action by the plt.’s 
predecessor. Their solicitor was instructed to 
defend their use of “ Mendit,” but no proceedings 
were then taken against them. The pit. in 1913 
commenced an action to restrain the deft. co. 
^from infringing his trade marks and from selling 
an adhesive preparation under the name of 
“ Mendit,” or so got up as to enable it to be 
passed off as the plt.’s “ Mendine.*’ The defts. 
denied the infringement and passing-off and that 
“ Mendine ” was descriptive of the plt.’s goods. 
Tb#y also alleged that the plt.’s right to relief 
was barred by delay and acquiescence : — 

Me'yi^ assuming that had both ‘‘Mendine” 
and “ Mendit ” been registered trade marks, there 
would not be any risk of confusion by persons 
taking ordinary care wffio read or heard both 
words ; and, further, that the evidence did not 
support the view that confusion had in fact 
arisen between the two words, and that the action, i 
so far as based on infringement of trade mark, 
must be dismissed. 

Held, as to passing-off, that there had been 
no deliberate passing-off by ihe defts., and that 
even assuming the pit. had established a right of 
property in the name “ Mendine ” (which the 
Court w^as 6f opinion that he had not) he had not 
proved that the defts. had done or threatened to 
do anything wdiich was an infringement of such 
right, I 

The action was dismissed with costs. Coombe i 
Mendit, Ld. - - Eve J. 30 R. P. C. 709 

Registration. 

Becejytivenes^^Mm'h refused as calculated to 
denhe — Appeal to Court — Application ordered 
to proceed. 

Application was made for the registration, in 
respect of gin, of a label containing the repre- 
se^ation of a cat in a ^itf ing postui'C holdii^g a 
'^glSs in its paws and having on ilp^he words 
“ Cordial OH Time Gin — ‘ Snowdrop ’ Trade 
Mark.” “ Snowdrop ” was a registered trade 
mark of the applicai^s. The application was 
refused at a hearing on the ground th^t the mark 


TRADE MARK (Registration) — continued. 
was calculated to deceive having regard to a cat 
and barrel mark on the regisfer. The applicants 
appealed, and s^id that#a was common to 
the trade in gin, and offered to disclaim the 
right to the exclusive use of a cat ; they ha^l 
made the same offer to the Com^)troller : — 

Held, that the application ought to be ordered 
to proceed. In re An Application by Baoots, 
Hutton & Co., Ld., foe the Registeation of 
A Teade Maek - - - Warrington J. 

29 R. P. C. 702 - 

Heceptireness — Similar tey'minatwns — 

“ EgenC ^^ogen" — Deception, ProhaUUty of— 
Similarity in sound — Trade Marlts Act, 1905 
(5 Edw. 7, 15), ss. 11, 35. 

The applicants, who had been for some time 
the registered proprietors of trade marfes in 
respect of medicines and foods consisting of the 
words “ Ceregen,” registered in class 42, and 
“ Zoegen ” in classes 3 and 42, applied to ex- 
punge the respondents* trade mark “Heroge|i,” 
registered in class 42, in April, ^912, on the 
grounds of the deception and confusiwn which 
would probably arise from the similarit/ of the 
applicants’ and respondents’ marks in sound and 
termination. The respondents alleged that no 
confusion was likely to arise, nor were their 
goods liable to be passed off* for those of the 
applicants : — 

Held, that the real point was whether 
“Herogen” and ‘“Ceregen” were, in ordinary 
use, so similar as to be calculated to bring about 
deception ; that the letters whicE preceded the 
termination were the letters upon which the 
would-be purchaser would rely ; that the articles 
appealed to quite different classes of customers ; 
and that the application to rectify failed and 
must be dismissed with costs. In re “ Heeog en ” 
Teade Maek of the Beitish Deug Houses, 
Ld. - Eve L 80 R. P. C. 73 ; 107 L. T, 766 

Deceptiteness — Words with similar termina- 
tions — Calculatedto deceive — Reyisti'ation alloioed 
— Appeal to the Court dismissed. 

On an application to register the word 
“ Limit ” as a trade mark in respect of collars 
and shirts, the application was opposed by the 
owners of the trade mark “ Summit ” regis- 
tered in respect of collars and shirts on the 
ground that its similari^ would lead to de- 
ception. The Confp^roller allowed the regis- 
tration. The opponents appealed to the 
Court : — 

Held, that the word? “ Limit ^ and 
“ Summit ” were words in common use, each 
conveying a perfectly definite idea ; that there 
was no possibility of any one being decedved^by 
two marks ; and that there was no ground 
for refusing registration. The appeal was dis- 
missed with costs. In re An Application to 
Registee a Teade Maek by Thomas A. Smith, 
Ld. - - Keville J. 30 R. P. C. 363 

Deceptiveness — “ Zarna ” — Registration for 
corsets — Subsequent registration for handegmx — 
Re^,oval of suh.'Wquent regwtration — Trade Marlis 
Act, 1905 (5 Edm. 7 c. i5), ss. 11, 19. 

The applicants registered the word “ Zarna ” 
in class 13 for metai<^used in corsets. The 
1 respondent svd)sequently, without any knowledge 
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of the applicants’ t!:>de mark, registered the same 
word in<» 3 lass B(\ for^ bandeawx without the 
knowledge of the applicants. The applicants 
moved to have the respondent’s trade mark 
Sxpunged : — ■ « 

ITdd, that the Court was not bound by the 
classification adopted in the registry, that the 
respondent’s goods were of the same description 
as those of the applicants, both being articles of 
clothing, that the respondent’s trade mark was 
calculated to deceive, and that it must be removed 
from the register. Li re Shbejsve’s Trade 
Mark . . - Eve J. 30 T. L. E. 164 

Desoriptive word — “ JR/ihhon ” — l^ord hazing 
direct reference to the character or quality of the 
goodi — Application refused — Appeal dismissed 
‘-—TVade Marhs Act, 1905 (5 Mw. 7, c. 15), s. 9, 
suh-s. 4. 

An application was made to register the 
word “ Eibbo-n ” in class 48 in respect of a 
dShtifrice. .JPhe applicants contended that the 
word was one which had no direct reference 
to the* character or quality of the goods. It 
was intended to be used in connection with 
a dental cream sold as “ Ribbon Dental 
Cream,’* and on the carton, in which the cream 
was sold, were the words “ Comes out a rib- 
bon ” and “ Lies fiat on the brush.” It was 
held by the Comptroller, that the word had 
a direct reference to the character and quality 
of the goods. The applicants appealed : — 

Bold, that it was shewn by the manner in 
which the applicants put up their goods that 
the word was descriptive of the form of the 
goods and had direct reference to their 
character and quality. The appeal was dis- 
missed. In re Ooloate & Co.’s Application 
Barker J. 80 E. P. C. 262 ; 29 T. L. E. 326 

Distinctive marh — Initial letters — User — 
Trade Marhs Act, 1905 (5 Ddtv. 7, c. 15), s. 3 ; 
s. 9, siih-s. 5. 

Motor cab proprietors in London applied for 
registration as trade max'ks for motor vehicles of 
two marks used by them for about three years on 
and in connection with their motor cabs in London. 
One mark consisted of the letters “ W ” and “ G ” 
(joined by the copulative symbol “& ”) written 
in a running hand with a distorted tail to the 
“ G ” ending up under^he “ y.” The other mark 
consisted of ‘‘ W & G ” inordinary block letters. 
These marks had become in fact distinctive in the 
LondewL district bi* not elsewhere. The registrar 
refused the applications : — 

Beld, that the marks were not distinctive 
within the meaning of the word in s. 9, sub-s. 5, 
of the Trade Marks Act, 1905, and were therefore 
not registrable. m 

Decision of the C.A. [1912] 1 Ch. 644, varied. 
Registrar op Trade Marks v. W. & G. Du 
Cros, Ld. - - H. L. (E.) [1913] A. C. 624 ; 

30 E. P. C. 660 J [191 $] W. N. 268 ; 

29 T. L..E. 772 

distinctive marh — Motion expunge 
trade marhs of the plaintiffs — Deceptlreness — 
Trade marhs expunged and action dismissed — 
Trade. Ifarhs Act, 1906, 4 .s‘. 11, 35. 

The pit. co., who were the proprietors of the 
letters patent for the well-known “ Bowden Wire” 


TEADE MAEK (Eegistration) — continued.^ 
used in connection with tne transmission o? power ^ 
for cycle an<i motor cycle brakes, in 1901 4 >ro- 
moted the deft, c^., and transferred to it that • 
part of their business which was concerned with 
brakes for pedal cycles onl}^ In 19^)3 the pit. 
co. registered a trade mark in c^ass 13 for brakes 
for velocipedes consisting of a picture of a coil of 
wire with the word Bowden ’ ' enclosed therein, 
and they granted a licence to the deft. co. to use 
this mark in connection with brakes for pedal 
cycles. The licence was limited to the continit- 
ance of the letters patent. In 1904 the pit. co. 
registered the same traSe mark in class 13 in 
respect of component parts, attachments, and 
accessories (other than brakes) of velocipedes, 
&c. The directors of the two cos. were sub- 
stantially the same, until shortly before the 
commencement of the action. On the expiration 
of the letters patent the deft. co. continued to use 
the mark not only on brakes for pedal cycles but 
also in respect of brakes for motor cycles, which 
they then began to manufacture. The pit. co. 
brought an action to restrain the deft. co. from 
using the trade marks on any goods manufactured 
by them. The deft. co. coutende# that the 
licence was ineffective, and that the mark had 
been used by them for a great number of years 
not only with the knowledge but also with the 
concurrence of the pit. co. The deft. co. moved 
to expuwge the trade marks, and alleged that^ 
they were not distinctive and that they were 
calculated to deceive. It was held by Swinfen 
Eady J. that the deft. co. had no general right 
to continue to use the trade mark after the term of 
the licence had expired, and no right to prevent 
the pit. CO. from continuing to use the mark in^he 
same manner as they had used it since the 
registration ; also that the trade marffs were 
distinctive and not deceptive, but, on the ground 
of non-user, an order should be made under s. 35, 
sub-s. 1 , of the Trade Marks Act, 1905, varying 
the entry of the first-mentioned trade mark 4>y 
restricting it to brakes for road vehicles other 
than velocipedes or cycles wholly propelled by 
the physical force of the rider. In the action an 
injunction against infringement of the trade 
marks, limited in accordance with the above- 
mentioned restriction, was granted with costs (30 
R, P. C. 45). The pits, appealed : — 

Held, that both trade marks must be removed 
from the register as not being distinctive and as 
being calculated to deceive. The action was 
dismissed, Bowden Wire, Ld. v. Bowden 
Brake Go., Ld. (No. 1). In re The Trade 
Marks of Bowden Wire, Ld. 

C.A. 30E. P. C.680^ 

Distinctive Marh — Surname — ApjMcation to 
register^Order of Board of Trade directing 
Registrar to proceed with ajiplication-^Bcguigca- 
turn — Application to retriore marh from register 
—Effect of order of Board of Trade— Passing- 
off— Action to rcsh*ain—Use hy defendant of Itis 
own narnemr-Trade Ma7*h^ Act, 1905 (5 Edw. 7, 
iu i.5), %^suh-s, 5 ; Ia*. 35, 44. • 

A preliminary order of the Boai^ of Trade or 
the Court under s. 9, sub-s. 6, of the Trade Marks 
Act, 1905, directing the Registrar of Trade 
Marks to proceed with an*appIication to register 
a surname'* as a trade mark merely enables 
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MAEK (Registration) — contitmed, 
the Application to proceed ^as if it were an 
ordinary and not a special application, and is in 
no way final or conclusive so as to prevent 
the Registrar from subsequently refusing the 
applicati(|n. for registration on its merits, or to 
preclude the C^ourt upon an application, after 
registration, by a person aggrieved under s. 35 
from expunging the entry on t’ne ground that 
the trade mark is not in fact distinctive. 

Decision of Warrington J. [1913] 1 Oh. 191, 
Reversed on this point. 

A surname is no^ necessarily incapable of 
being a registrable trade mark. It may be 
registered, for instance, where it is an uncommon 
and its user has been so extensive that it 
has in fact become distinctive, within s. 9 of the 
Trade Marks Act, 1905, for the goods with 
respect to which it is registered or proposed to 
be registered. Applications to register surnames 
ought, however, to be closely scrutinized, and 
registration only permitted where the distinctive 
character of the mark is clearly proved. 

Teofani & Go. , Ld., and their predecessors in 
business had for more than twenty years traded 
in Londc^pa as tobacco and cigarette manu- 
facturers, and during that period had used the 
name “ Teofani ” as a trade 'mark to an extent 
which, in the opinion of the Court, made it in 
fact distinctive ” for cigarettes. The name 
^ w'as uncommon, there being only one person 
(A. Teofani) in the United Kingdom who bore it 
besides the predecessors in business of the co. 
In 1909 the co. obtained an order of the Board 
of Trade under s. 9, par. 5, of the Trade Marks 
Act, 1905, for the registration of the name 
“Teofani ” as a trade mark. 

On appeal from the refusal of Warrington J., 
on the application of A, Teofani, to order the 
removal of the mark from the register : — 

Held, that the mark was properly registered. 

The pits., Teofani & Co., Ld., and their 
{^edecessors in business had for many years 
manufactured and sold cigarettes as “Teofani’s 
cigarettes,” under which description they 
bad become well known to the trade and the 
public. In 1909 the pits, caused the name 
“ Teofani ” to be registered as their trade mark. 
In 1911 the deft., Athanasius Teofani, com- 
menced to make and sell cigarettes under the 
description of “A. Teofani’s cigarettes.” 

In an action to restrain passing-ofi and 
infringement of the pits.’ trade mark Warring- 
ton J. granted an injunction restraining the deft, 
from selling or offering for sale cigarettes as “ A. 
Teofanfs cigarettes” or otherwise marking his 
f goods with the name “ Teofani,” either with or 
without other names, without clearly dis- 
tinguishing such cigarettes from those of the 
pits., and from infringing the trade mark 
T Held, on appeal, that the injunction was 
rightly granted. Teofani & Co., Ld. v, A. 
Teofani. In re Teofani & Go’s Teade Mark 
C. A. [1913] 2 Gh. 645 ; 82 I. J, (Ch.) 490 ; 
„ 80 R. P C. 436 t 109 L. T. 114 ; [10131 

W. K. 188, 280 ; 29 T. I.lfe. 67^ 772 ; 

57 S. J. 686, 728 

Distinctive marh-^Snrname — “ Bocurdma^rCs ” 
— Adwptedjp) distingnuh ” — IKer — Trade 


TRADE MARK (Registration) — continued, 

Marhs Act, 1905 (5 Edw. 7('G. 15 ), ^.' 9 , sud^s. 6 : 
s. 44 . *' f ^ 

Previous to 1868 R. J. Lea, a tobacconist, 
had supplied to one Boardman, a licensed 
victualler in Manchester, a ^tobacco mixture 
which became known and was asked for as 
“ Boardman’s ” mixture. In 1868 R. J. Lea, 
with Boardman’s sanction, began to sell this 
mixture to the public under a label bearing 
the words “Boardman’s Smoking Mixture”- 
in addition to other matter, including the 
name, address, and a trade mark device of 
R. J. Lea. This label was registered in 1887 
as a whqjle for “ tobacco being a smoking 
mixture.” In 1910 R. J. Lea, Ld., the suc- 
cessors in business of R. J. Lea, applied to 
register the word “ Boardman’s ” undS s. 9, 
snb-s. 5, of the Trade Marks Act, 1905, as 
trade mark in respect of manufactured 
tobacco. There was evidence that, in a iionited 
market among persons who kn^w and IJ&ed 
the mixture, it was known and spoken of as 
“ Boardman’s,” and that the word hnd been 
used as a trade mark in connection with goods 
for the purpose of indicating that they were 
the goods of the applicants. The application 
having been referred to the Court by the Board 
of Trade, it was dismissed by Joyce J. on 
the ground, inter alia, that a mere surname 
of an individual applicant, though it might 
be adapted to distinguish the goods of all the 
persons, taken collectively, whq. bore that sur- 
name from the goods of other persons bearing 
a different surname, was not adapted to dis- 
tinguish the goods of the applicant from those 
of other persons within the meaning of that 
expression in the Act, and ought not, there- 
fore, to be registered under s. 9, sub-s. 5. 

On appeal from that decision : — 

Beld, without deciding whether a surname 
was registrable per se, that on the evidence 
the word “ Boardman’s ” was not “ adapted to ' 
distinguish ” the goods of the applicants from 
those of other dealers in tobacco, and was not 
therefore registrable as a “ distinctive mark ” 
within s. 9, sub-s. 5, of the Act, 

Decision of Joyce J. [1912] 2 Oh. 32, 
affirmed. In re An Application op R. J. 

Lea, Ld., for Registration op a Trademark 

C. A. [1913] 1-^0% 446; 82 L. J. (Oh.) 241; 

30 R. P. C. 216 ; 108 L. T. 355 ; [1913] W. R. 

69 ; 29 T. L.^. 334 ; 57 J. 373 

. Distinctive mark — Surname within device — ' 
Application refused hy Comptroller — Appeal 
dismissed — Appeal to the Court of Appeal 
rdismissed, 

Benz et Oie., who were a firm of motor car 
and cycle manufacturers in Germany, applied 
to register a trade mark consisting of the 
name “ Benz ” written in capital letters 
slightly distorted and " enclosed in a circular 
device. The Comptroller-General refused the 
ajplication m the ground that was 
not sufficiently distinctive. The applicants 
appealed, and it was held by Joyce J. (1912) 

29 R. P. C. 367, that, the mark came under 
s. 9, sub-s. 6, of the Trade Marks Act, 1905 (5 
Edw. 7, c. JTS), and that it could not be regis- 
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TEABE HAEK (Eegistration) — continued. 
fcered w^out aa order of the^oard of Trade 
or the Court ; ^nd f?eld, further, that if it 
could be registered, there ought to be a dis- 
<«iaimer of the i^ame “Benz.’/ The applicants 
appealed to the C. A. : — 

Held, that “ Benz ” was not the name, or 
at all events was not shewn to be the name, 
of a CO. or individual within the meaning of 
par. 1 of s. 9 of the Trade Marks Act, 1905, 
• and that, even if the mark were a device, the 
Comptroller had decided that it was not a 
distinctive device ; that the mark was really 
the name “ Benz ” with commonplace embel- 
lishments, and that, the applicatioSi not being 
a special one under par. 5, the word “ Benz ” 
musi^be treated as non-distinctive, and that 
,^the mark was not a distinctive mark within 
s. 9, sub-s. d, of the Trade Marks Act, 1905. 
The appeal was dismissed with costs, and this 
was not to prevent the applicants making a 
fresh application asking for registration with 
disclaimer, or for an order that the word 
“ Benz*” should be deemed a distinctive mark. 
In re Application of Benz et Cie. to 
Beqister a Trade Mark C. A. 30 E. B. C. 177 ; 

108 L. T. 689 j 29 T. L. E. 295 ; 57 S. J. 301 

Invented word — “ LaotohacllUne ” — Word 
having no direct reference to character of gooas 
— Vfih' — Trade 3Iarhs Act, 1905 (5 Udw. 7, c. 15), 
ss. 3, 9. 

In re SociArt Anonyme le Ferment Trade 
Mark Application - C. A. 81 L, J. (Ch.) 

724 ; 29 E. P. C. 497 ; [1912] W. 187 ; 

28 T. L. E. 490 ; 107 L. T. 516 

Use — Mdrh not presently intended for use in 
connection with goods in the United Kingdom — 
Appeal from ' Comptroller- General — Grounds of 
ohjection—Trade Marhs Act, 1905 (5 Edio. 7, 
c. 15), ss. 3, 12. 

A trade mark, to be within the definition in 
s. 3 of the Trade Marks Act, 1905, must be 
one which is used or proposed presently to 
be used in connection with goods of the owner 
of the mark dealt with by him in the United 
Kingdom. 

The FT. Co., which had in a canton of 
Switzerland the sole concession for working 
certain asphalte min^ am3,jhad' a trade mark 
there, was bound by agrpment with an Eng- 
lish CO., the V. de T. Co., to supply the latto 
with 8il asphalted which it required for the 
United Kingdom and not to supply asphalte to 
any other person in the United Kingdom ; 
and the agreement was to endure until 1926. 
The V. de T. Oo. had registered in England 
a trade mark in connection with the asphalt^ 
sold by it. The asphalte supplied by the 
N. Co. was delivered in SW-itzerland to the 
Y. de T. Co. 

ffQld, that the FT. Co. was not entitled 
to register a trade mark in England in respect 
of it^asphalte during the continuance of the 
agreement. 

On an appeal under s^ 12 of the Trade 
Marks Act, 1906, from the refusal of the 
Comptroller-General to'^allo-w an application 
for registration of a trade mark t% proceed, an 
f^Ppo^^nt to registration who was not before 
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TEADE MAEK (l&egistmtion)--contimmS^. ^ 
the Oomptroiler-'^eneral but has been broii^ht 
in for convenience on tlfc appeal is not con- 
fined to the objections which have been* relied 
on by the Comp troll er-General.^ In re 

Neuchatel Asphalte Co.’s Trade 1\Iark 
S argant J. [1913] 2 Ch. 29f ; 82 K J. (th.) 
414 ; 30 E. P. G. 349 ; 108 I. T. 966 ; 
29 T. L. E. 606 ; 67 S. J. 611 

TEADE NAME. . 

Gee Passing-OPF. 

TEADE SECEET — Gec/%t process — Action to 
reatrain divulging trade seco'ets and for infringe- 
ment of ’Copyright in illustrated catalog ncs — 
Agreement hy ex-employee not to disclose irtfde 
secrets — Agreement hy cx-cmployec and defendant 
company — No defence delivered hy aimipany — 
Tri'/l of action — Injunction granted against both 
defendants, 

Litholite, Ld., who were the makers of certain 
electrical insulators made of a substance the 
manufacture of which was secret, brought an 
action against Thomas Travis and a co. claiming 
an injunction to restrain them from dkclosiiig to 
any person or persons the trade secrets or proajss 
of manufacture of the goods made by the plls. 
known as “ Uitholite.” It appeared that the 
deft. Travis had been in the employment of the 
pit. CO. and had entered into an agreement by^ 
which he undertook not at any tinie to disclose 
any of the trade secrets or processes of the pit. 
co. The pit., co. alleged that the deft. Travis 
had, “Since leaving their employ, formed the deft, 
CO., which manufactured certain insulating bushes 
of the same material and by the same process* of 
manufacture as that used by the pit. co., and that 
the illustrations in the pit. co.’s catalogues ox' 
illustrated price lists had been copied and used 
by the deft. co. Insulators, Lcl. The deft. Travis 
denied that the process of manufacture was a 
secret one. The defts. Insulators, Ld., delivered 
no defence. The pit. co. obtained an interlocu- 
tory injunction. At the trial of thcj mtUm 
neither of the defts. appeared, and a!i in j unci ion 
was granted against both. Litholite', l^D. r. 
Travis and Insulators, Lr>. - Joyce J. 80 

E. P. C. 266, 632 

TRADE DNIOK. 

Trade Union Act Hides, 1913, dated Nor. 27, 
1913, coming mto operation forthwith. W. Iff. 

[1913] p. 461. 

Afalntenance. See MAINTENANCE. 

Hales, col. 616. 

Threat, col. GfS. 

Tort, Action of, col. 648. 

Maintenance. 

— Miiiutenance of Ruit—Common interest^- 
Slan<lcr on oilicor as Hindi— Action 
officer — Indemnity by union ngalnst 
Uito vires. 

^ 8m Matntknai^e. 

* • Rules. **• • 

Alteration of videH— Whether ulhm tires. 

By the rules of a trade union it was pro- 
vided that a delegate merting should not have 
power to ailtcr any rule, unless notice ot the 
proposed alteration had been given • 
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^ ^Held, that this did not^mean that a rule 
could not be altered^ unless ^otice of the iden- 
tical ^alteration ultimately adopted had been 
given ; it merely meant that notice of an 
intention'^ to alter the rule must be given, and 
thSn the delegate meeting could by discussion 
alter it iii. the way they might there and then 
determine. Amalgamated Society of En- 
gineers AND Others v, Jones and Others 
• Bamache J. 29 T. I. R. 484 

JParliaMentary leties — Expulsion of meoiber 
— Ultra tires — Injimctkm — Jj^ireglstered associa- 
tion — Parties — Trade Union Act, 1871 (34 35 

XicL c, 31), ss, 4, 6, 13 — Trade tfnion Act, 1876 
(39 40 Viet, 0, 22), s, Trade JDisputes Act, 

1906 (6 Edw. 7, c. 47), s. 4. 

The Trade Union Act, 1871, s. 6, which 
declares that if any one of the purposes of a 
registered trade union is unlawful, the regis- 
tration shall be void, and s. 13, which provides 
that the certificate of registration, unless with- 
drawn or cancelled, shall be conclusive evi- 
dence that the regulations of the Act have 
been coirplied with, must be read with the 
Trade Union Act, 1876, s. 8, which empowers 
the Registrar of Friendly Societies to with- 
draw or cancel the certificate of registration 
of a trade union on proof “ that the registra- 
^ tion of the trade union has become void under 
s. 6 of the Trade Union Act, 1871.” Where, 
therefore, any of the purposes of a registered 
trade union are ultra vires, it can properly 
be sued in its registered name, until its certifi- 
cate of registration has been withdrawn or 
cancelled by the registrar. 

The co mmi ttee of a trade union passed a 
resoltrtion purporting to expel one of its 
members from the union. To an action by 
the member to restrain the union and its 
officers from wrongfully expelling him from 
^e union the defts. pleaded that the action 
was not maintainable, because the expulsion 
was a tortious act done in furtherance of a 
trade dispute within s. 4 of the Trade Dis- 
putes Act, 1906: — 

Held, that s. 4 of the Trade Disputes Act, 
1906, did not apply to the case of a pit. suing 
in respect of a breach of his contractual rights 
under the rules of the union. 

An unregistered association consisted of 
numerous trade unions and their members. 
One of its objects, as defined by its rules, 
was illegal. ^ Under its rules it had a president, 
vice-president, treasurer and secretary, and its 
^ affairs were managed by an executive com- 
mittee and its funds were vested in trustees. 
In an action by a member to restrain the' 
^plication of the funds of the association to 
Sflegal purposes the president, vice-president, 
treasurer, and secretary were made defts. and 
objected that they did not represent the asso- 
ciation, and that the pit. should have sued the 
^ «^ecutive committee'^and the trusliees : — 

Held, that the deft, officials sufficiently re- 
presented ^he association for the purposes of 
the action. Parr t?. Lancashire and Cheshire 
Miners* FEDERATioer - - NTeville J. (19131 

1 Ch. 366 ; 82 L. J. (Ch.) 193 ; m B. T.’ 446 ; 

[1913] W. K. 67 ; 29 T. B. R. 236 


TRABB 11171017 — continued, 

^ Th|?eat. ^ ^ 

Trade muon — Threat or warning to employer 
not to employ plaintiff. ' ^ 

The pit., a cigar maker in the employment of 
a CO., sued the defts., who were in the same 
employment, for damages and an injunction to 
restrain them from inducing her employers to 
cease to employ her. The pit. was a member of 
the Independent Cigar Makers’ Union. The^ 
deft. B. and the other employees were members 
of the Cigar Makers’ Mutual Association. When 
the pit. entered into the employment, B. asked 
her if sh« belonged to the ass tciafion She 
replied that she did not. B. said, “ You’ll have 
to join next week or we won’t work witl^-ou.” 

A week later the pit. was asked if she had joinedj^ 
and on her answering in the negative B. said, 

“ You can’t work here.” The pit. replied, “ You 
can’t sack me. Mr. Phineas Phillips took me on ; 
he alone can sack me.” B. tl^j^reupon ^id, 

Then well strike.” The deft, then \^ent to Mr. 
Phineas Phillips, who thereafter said to^’the pit., 

“ My workpeople refuse to work with you, and 
will go on strike if you don’t join ; you’ll have to 
go.” Mr. Phineas Phillips at the trial stated 
that B. said that the pit. had refused to join their 
union and that their union instructed them that 
if she stayed, they would not stay there. He said 
that he felt compelled to discharge her, as he did 
not care to see his employees go out. Tne county 
court judge held that there was *^0 evidence of a 
threat to go to the jury and nonsuited the pit. : — 

ITeld, that the county court judge was right 
in so holding. 

Decision of the Div. Ct., 28 T. L. R. 51.5, 
reversed. Santen t. Busnach and Another 

C. A. 29 T. B. R. 214; 67 S. J. 226 

Tort, Action of. * 

Competency — Trade Disputes Act, 1906 (6 
Edw. 7, c. 47), s. 4, suEs. 1. 

Sect. 4, sub-s. 1, of the Trade Disputes Act, 
1906, which provides that “ an action against a 
trade union .... in respect of any tortious act 
alleged to have been committed by or on behalf 
of the trade union shall not be entertained by 
any Court,” is general in its application and is 
not limited to tortioj^s acts committed in contem- 
plation or furtheran<^ of a trade dispute ; and 
any such action will be summarily dismissed upon 
on application under Order £xv.. r. 4. 

Decision of the C. A. [1912] 3 K. B. 547,^ 
affirmed. Vaohbr & Sons, Ld. v. London‘S 
Society op Compositors - H. B. (E.) [1912 

A. C. 107 ; 82 B. J. (K. B.) 232 ; 107 B. T. 722 ; 

[1912] W. 17. 268 ; 29 T. B. R. 73 ; 67 S. J. 76 

TRAMWAY — Aliandonnient -rw Deposit — Land- 
owner — Compensation — Statutory oMigation-— 
OUigation to comtruot tvorhs unless kjienoise 
agreed^'" — the reasonaMe satisfaction of'^ 
another — Construction. 

^ A private Set of Parliament authorizeS a co. 
to construct a tramway and other works. It 
provided (inter alia) that, unless otherwise 
agreed in writing- betf^een ” the district council 
and the co/^ the co. should commence and com- 
plete the tramway within two years, and “ carry 
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fKAMWAY — confimied. 

out to the i^asonablc satisfaction of the council 
the wideniitgs ” authorija$d bj thd Act. No such 
agreement in writing was entered into : — 

Beld^ reversing the decision of Warrington J., 
that until an agreement altering the scheme of 
works was made, there was an absolute statutory 
obligation on the co. to do the works, and that a 
landowner whose propertj’’ had been rendered 
less valuable by the abandonment of the under- 
.taking was entitled to compensation out of the 
parliamentary deposit. 

In re RutMn and Cerrig-y-Rruidioti Railway 
Act (1886) 82 Oh. D. 4-38, followed. In re West 
Yoekshike Team ways Aot, 1906 - A. [1913] 
1 Ch. 170 ; 11 L. G. R. *8 ; 108 L. T. 18 ; 82 
L. J. (Ch.) 98 ; j 1912] W. N. 289 ; 29 
T. L. E. 115 ; 67 S. J. Ill 

— Bates — ^Assessment — “Land used only as a 
railway.” 

See Eatbs. 

Tramcar -^By-law requiring passengers to 
lea ve d y*^k§iderm ost end — Car standing stationary 
at terminus. 

A by-law of a corporation provided that 
passengers on their tramcars should “depart 
from or get off a car by the hindermost or 
conductor’s platform and not otherwise.” The 
two ends of the car were identical in construc- 
tion and form. A passenger on one of the 
cars on arrival at the terminus of the tramway 
and while the car was statiimary alighted 
from the end which, while the car was in 
motion, had been the driver’s end. He was 
summoned for a breach of the by-law : — 

Eeldt that the expression “hindermost or 
conductor’s platform ” must in each case be 
construed in relation to the particular pas- 
senger and the Journey on which he was en- 
© gaged, and meant the platform which was or 
would be the hindermost during the Journey 
which the passenger in question had taken or 
was about to take ; and that an offence had 
consequently been committed. Monkman v. 
Stickney - - Div. Ct. [1913] 2 K. B. 377 ; 

82 1. J. (K. B.) 992 ; 11 L. G. R. 612 ; 23 Cox, 
C. C. 474 ; 109 L. T. 142 ; [1913] W. H. 118 ; 

77 J. R. 368 

TRAN SFER — Compan^ — ^Wi#ding-up — Pending 
action in King’s mnch Division — Trans- 
fer 10 winding-up Court — Practice. 

^ See Company— W iNDiNG-UP, 

* — Land transfer. 

See Land Tbansfee. 

TREES — Cutting dow3%— Injunction — Damaged 
— Rights of common — Turbary — 

. Estovers — Nuisance — Abatement — 
Excessive trespass. 

See Common. 

TRESPASS — ' Adjoining premises — Excavations 
— B^^er to plaintiff's wall — UHderpinning^hy 
defendants — Claim for indemnity. 

The pit. was the landlord*of certain premises 
and the defts. entered iMo contract with the 
Commrs. of Works for the extensioi^of adjoining 
premises. A clause in the contract provided 


$ » 

TRESPASS — continued. • ^ 

that the defts. should indemnify the Commrs. 
against claims for damage, dhis clause not beihg 
limited to damage caused during the progr^^ss of 
the work. During the excavations ^lere was 
danger of one of the plt.’s walls (5>llapsing, 
and the architect representing the Comn«*8. 
ordered the defts., subject to the plt.^ consent, 
to underpin the wall. The defts. underpinned 
the wall without the plfc.’s consent, although 
the danger was not so imminent as to make it* 
reasonably necessary to do the work without it. 
The pit. brought an action of trespass against 
the defts., and the latter claimed an indemnity 
from the Commrs. as third parties : — 

Held^ that the defts. had not justified tlfe 
trespass and (hat they were not entitled to an 
indemnity from the Commrs. Kirby v, 
Chessum - - Avory J. 30 T. L. R. 15 

— Common. 

See Common. 

— Turbary rights. 

See Common and Tdebaey Eights, 

— Way, Eight of. # 

See Local Government and Way, 
Eight of. 

TRUST. 

See Settlement and Trustee. 

TRUST DEED— Company. 

See Company. 

TRUSTEE— Bankruptcy, 

See Bankruptcy. ♦ 

Breach of ti'ust — Appropriation of security 
hy defaulting trustee to meet Ireaoh of Trust — 
Declaration of trust — Trustee and cestui (jne 
tr7/st — Equitable moy'tgage^IrrewcaMe declara- 
tion — Statute of Frauds (29 Ca?*. 2, e. 3), s. 7. 

In all cases where it is alleged that ^ 
defaulting trustee has appropriated securities to 
make good his breaches of trust, and a declaration 
of trust is relied on, the Court must be satisfied 
that a preseiit irrevocable declaration has been 
made. 

The Court refused to accept as evidence (A 
such a declaration of trust pencil entries in 
private accounts kept by the defaulting trustee 
never communicated to any one, and which iit 
some cases appeared to have been altered. 

Semhle^ the absence of communi<‘ation in 
itself raises a strong inference against an intention 
to make the appropriation irrevocable. 

Middleton v. Pollock (1876) 2 Ch. D. 104, 
explained. In re Green 'c. Beihlky. 
Neville J. [1913] 2 Ch. 478 ; 109 L. T. 306 : 

[1913] W, N. 199; 57 S. L ^7 

— Breach of trust — Liability of trustees — ^Mora 

— Contributory negligence. 

Si;e Scottish Law. 

^reacir of trust --%I}l1.rstmemt--^MorigagQgr 
hmifficienT*securlty — Property let on tveeUy 
tenancies-- Duty of trustees to inquii/% as to nature 
cf property and Jinaywial jmitioyi of mortgagor — 
Valuer, Employment of Duty of trustees to 
inquire as t% qn-evlous dealings wif/l mortgagor — 
Duties of valuer — Memunerdhon—^^ 7'iro.fh)pd^ ” 
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^ TiPj^TEE — contmued, 
limit — Form of report — t^rrustee Aot^ 1893 
(56 # 57 Viat. c. 53> s, 8, suh-s. 1. 

Order made by consent discbarging the order 
of Warrington J. [1912] 1 Ch. 261, and sub- 
stituting® certain terms which had been agreed 
up, on by the parrties. In re Solomon. Noeb r. 
Meybe - C. A. [1913] 1 Cli. 200 ; 82 I. J. (Ch.) 

160 ; 108 L. T. 87 

Breach of trud — Belief from liaMlity — 
^Statute of Zmiiiations--*’Trmtee Act, 1888 (51 1’62 
Viet. c. 59), s. 8 — Judicial Trustees Act, 1896 
(59 4' 60 Viet, c. 35). r 

Appeal from a decision of Warrington J. 

The testatrix by her will dated in 1887 
Appointed T, 0. Farmer and two other persons 
executors and trustees, and bequeathed all the 
residue of her personal estate to trustees, and 
directed them to pay the income thereof in 
equal third parts to her nephews, E. W. and 
W. W., and her niece, E. A. W., during their 
respective lives, and subject thereto she declared 
that her trustees should stand possessed of the 
capital and income of the trust moneys in trust 
for all or any of the children or child of her said 
nephew^s oV niece who might be living at the time 
of the failure of the trust thereinbefore contained, 
such children, if more than one, to take per capita 
in equal shares. 

r The testatrix died on July 8, 1887. 

The trustees other than T. 0. Farmer died in 
1890 and 1894 respectively. 

W. W. died on Dec. 19, 1896, leaving a 
widow and five children, some of whom were 
infants. 

r As from the death of W. W., the sole trustee. 
Farmer, acting under the advice of his solicitor, 
paid t^e income of W. W.’s share to his widow 
for the maintenance and support of the children. 

Farmer died in 1904, and after his death the 
defts., his executrices, contiiiued the payments of 
income down to 1906, when they w'ere discon- 
tinued. 

On May 26, 1910, an order was made by 
Parker J . declaring that the only period for the dis- 
tribution of the testatrix’s residuary trust moneys 
was at the death of the survivor of her two 
nephews and her niece ; that there was au implied 
direction for accumulation of the income of 
W.W.’s share until the peiiod of distribution; 
and that this direction was avoided by the 
Thellusson Act at the expiration of twenty-one 
years from the death of the testatrix, so that the 
accumulations would cease in 1908. 

The pit. claimed as legal personal representa- 
tive of the sole next of kin to be entitled to the 
income of W. W.’s share as from 1908, and to the 
interest arising from the accumulations of the 
income which ought to have been made between 
DJ96 and 1908. The defts. relied on s. 8 of the 
Trustee Act, 1888 ; and alternatively claimed 
xeliei under the Judicial Trustees Act, 1896. 

Warrington J. decided in favour of, the pit. 

The defis. appealed-:— ^ ^ 

^Meld (affirming Warrington J. OKs^his point), 
that sub-s. ^ of s. 8 ot the Trustee Act, 1888, 
dealt with two cases — (a) where an existing 
statute would be av^jlable but for the fact of 
the fiduciary relation ; and (&) where no existing 
statute of limitations applied. The present case 


TEU STEE — eo7iti n%ied, 

fell within (&), but the dcT^ence of ^ the statute 
would not avjfil becaii,«e ofrthe pro^^iso at the 
end of clause (&) that the statute should not begin 
to run against any beneficiary, unless and until 
the interest of such beneficiary was an inter&t 
in possession. Here the plt.’s interest was not in 
possession until 1908, so the statute was no bar. 

But held (reversing Warrington J. on this 
point), that the Judicial Trustees Act, 1896, 
applied where a trustee had misconceived hi^ 
duty and paid money to a person not entitled. 
Having regard to the circumstances of this case 
and to the perfect honesty of the transaction, 
the Court^ ought to relieve the defts. from the 
breach of trust. 

Statement of Parker J, in In re Macliay, 
Grienemann v. Carr [1911] 1 Ch. 300, at«^. 307, 
adopted. Appeal allowed. In be AllsofT" 

Whittaker r. Bameoed - - C. A. 

[1913] W. 283 ; [1914] 1 Oh. 1 ; 

30 T. L. E. 18 ; 58 9 

Charity — Ti’ust — Custodian trustee — Pn Mi e 
Trustee Act, 1906 (6 Fdio. 7, o. 55), 2 (5), 

^ (1), (3). 

In re Cherry. Bobinson r. Trustees 
FOR Wesleyan Methodist Chapel Purposes 
(Ebgisterbd) and the Att.-Gen. 

[1914] 1 Ch. 83; 30 T. L. E. 30 

See Charity — Trustee. 

— Corporation — “ Permanent trusts ” — Liability 

of income of fund to duty. 

See Eb VENUE. 

— Income tax — Foreign possessions — Property 

settled on infants — Maintenance and 

education — “ Uncontrolled discretion ” 

of trustees. 

See Be VENUE. 

— Limitations, Statutes of. 

See Limitations, Statutes op, 

Neio trustee of toill — Ajjpointinent of Imsband 
of tenwnt for life restramed /raw, anticipation — 
Validity. 

The donee of the power of appointing new 
trustees of a will appointed the husband of 
a tenant for life entitled for her separate use 
without power of anticipation to be a trustee 
of the will together with a continuing trus- 
tee : fv ^ 

Held, the appoinknent, if undesirable, was 
not invalid. In re Goode. Coodb u. Foster 
H^ ville J. lose.. T, 94 

— Pledge by one of two executors and trustees — ^ 

Validity. 

See Executor. • 

PuMic Trustee — ^nsent — Acceptance "in 
writing under his hand and official seal — Con^ 
dition precedent — Execution of deed — Completion 
of appointment — Validity — PuMic Trustee Act, 
1906 (6 Edio. 7, c. 56), 6*^. 2 (1) (p), 5 (4), 14 (1) 

— PuMic Trustee Bides, 1912, rr, .6 (a^), *8 (2), 

10 (y). 

eBy her wil* Jane Shaw, who died ii3?*1911, 
appointed three ladies her executrices and trus- 
tees, to whom she '^ave her estate ou' trust for 
sale. ^ 

In July, ^912, the three ladies were desirous 
of retiring xrom the trust and appointing the 
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Public Trustee to be sole trustee in their place. 
The death** duties h^d not then been fully paid 
■ and the rtsiduary Iccount had lot been passed, 
and the Public Trustee was not prepared to 
£|ccept the trust, till all the administrative duties 
of the executrices had been * completed. The 
three ladies attended by appointment at the 
office of the« Public Trustee on Nov. 29, 1912, 
where matters relating to the trust were dis- 
cussed, and the three ladies executed the deed of 
• appointment now in question, and delivered it to 
the Public Trustee for completion by him. The 
deed was then undated and unexecuted by the 
Public Trustee, who was a party thereto. The 
Public Trustee had not then consented to act in 
the trust by writing under his hand and official 
seaW 

On Feb. 28, 1918, the Public Trustee, having 
^ then ascertained that the death duties had been 
paid and the residuary account passed, accepted 
the trust by writing under his hand and official 
sell., and fiil^ in Feb. 28, 1918, as the date of the 
deed of appointment which he also executed on 
Mar. 3* 

One of the three ladies having changed her 
mind wished to continue a trustee of the will, 
and now disputed the validity of the appointment 
on the ground that the app' >intment was made 
before the Public Trustee had given his consent 
in Wilting under his official seal. 

Warrington J. said t-iat in his opinion there 
was nothing ultra vires of the Public Trustee 
Act, 1906, iner. 8 (2.) of the Public Trustee 
Rules, 1912, and that a consent by the Public 
Trustee in writing under his official seal was a 
condition precedent to a valid appointment other- 
wise than by will. The question therefore in the 
present case was whe her the appointment in 
question was in fact made before the consent of 
the Public Trustee was duly obtained. The true 
inference to be drawn from the facts was that 
the appointment was not made on Nov. 29, 1912. 
The document to which on that day the signa- 
tures and seals of the three ladies were appended 
was only intended to operate as an appointment, 
when certain facts bad happened and when 
certain things had been done. It was not the 
intention of any of the parties that a complete 
appointment should be made until those facts had 
happened and those things had been done. That 
being so, the administrriAiJ having been com- 
pleted, the Public Trustee did what all parties 
intenc^d him to d^: he completed the deed after 
executing a formal consent to act ; and the deed 
became operative on the day on which the Public 
Trustee completed it and not before. The ap- 
pointment therefore was in accordance with the 
jSules and was a vaM appointment. 7 f^ 
Shaw. The Public Trustee r. Little 

Warrington J. [1913] W. N. 349; 

80 T. L. B. 138 ; 68 S. J. X54 

— Beferehce, Trusts by — Settlement — Hotchpot 

clause — Several settled funds. 

See Will. ^ 

^ m 

— Settlement — Trust for sale — Difficulty of 

realization — ^Propofed appropriation in 

specie— UnautIftirizQd investments. 

See Settled Land. * 


TEUSTEE — continued, ^ 

Writ of assutanoe — Reoeiter — Sole , 

Solicitor — Securiim^i in his hands — M, S, m 
Orders XLVIL, XLVIII. , ^ 

This was an ^ parte motion by the pits., • 
being beneficiaries under the will of tEe tes- 
tator, ashing for a writ of assistdSice to be 
issued against the deft., who was the survipng 
trustee of the will. On June 9, 1913, an 
action was commenced by the beneficiaries 
against the deft, for his removal from the 
office of trustee*, and «for administration, an^ 
a receiver. On June 13, 1913, upon motion 
on behalf of the pits. a#’eceiver was appointed 
to receive and get in the outstanding personal 
estate of the testator, and the deft, was 
ordered to deliver over to the receiver »1I 
securities in his hands for such outstanding 
personal estate, together with all books and 
papers relating thereto. At this time the 
deft, was in Brixton prison, to which he was 
committed in April, 1913, for non-compliance 
with an order directing him to pay to certain 
trustees money received by him as their 
solicitor. On 'service upon him of the order 
of June 13,. 1913, he refused or omitted to 
deliver up certain documents, whif h included 
a mortgage to secure 2275Z. The object of 
the present motion was to enable the receiver 
to obtain possession of this mortgage security 
which counsel for the motion believed to be 
either in a safe at the deft.’s office, or in s? 
box which the deft, had with him in prison. 

Eve J. made the order accordingly for the 
issue of the writ. In re Taylor. Taylor v. 
Rawsoh - - Eve J.i[1913] W. N. 212 

TITBBABY 'RmUTS—Free hirhary ^ BigU to 
enter on land ami cut and carry aimy^hirf — 
Profit d prendre — Purchase agreement — Tenant 
purchaser — Land Parehase Acts — Free tmrhary 
071 specified hog — Right of allotment hy owner of 
hog — Co7wenienee — Management of hog. 

The pits, were seven tenants, on tlio estate "wf 
Lord S., who purchased their holdings under the 
Laud Purchase Acts by agreements, which were 
all executed upon the same day, and conf-aiiicd 
the following provision ; — “ The tenant is to have 
the right of turbary for his own use on the bog 
in the vendor’s possession, marked No. 1 on the 
map.” Lord S., after retaining the bog in his 
own possession for several years, conveyed it to 
the deft, in fee-simple, for valuable consideration, 
subject to the rights of the pits. The pits, had 
no fixed turf-banks which they could claim as 
their own. It was proved that irregular and 
indiscriminate cutting had caused,' and was 
calculated to cause, waste and bogslicles, and * 
thereby to injure and ultimately destroy the 
bog. Disputes arose between the pits, and cleft, 
as to the nature and extent of tlujir respective 
rights, and as to the rnaniier in which, f?nd 
person by whom, the turf -banks should be 
allotted. « These questions were raised by claim 
an^ counte-claim in ihe»actxon ; — 

That the pits, were cntitledTHo^ 
enter upon the bog, and to cut an^ ciirry away 
free turf for the use of their holdings, and for 
that purpose to have an imaily allotted to tlunn, 
at a reasonable time of Uie year, tiuT-baiiks in 
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TURBAEY RIGHTS — continued. 

^suc^ parts of the bog reasonably convenient to 
^them, as should not be prejudicial to the due 
pr^ervation of the bog, or be likely to cause 
waste or bogslides therein, riand to reasonable 
notice? of such allotment. (2.) That the deft, 
was entitkjd annually to allot, at reasonable times 
of the year, anck after reasonable notice to pits., 
turf-banks at such places in the bog, reasonably 
convenienf to them, as should not be prejudicial 
to the preservation of the bog, or be likely to 
cause waste or bogslid^ therein. (3.) That in 
l.llotting turf-banks the primary consideration 
should be the due pr^ervation of the bog, and 
that the deft.’s right or working the remainder of 
the bog, for his own profit, was subject to, and 
should be subordinated to, the pits.’ prior right 
of turbary. Fitzpatrick 'c, Versghoyle 

Barton J. [1913J 1 1. R. 8 

Tresj)atiS — Damage hy cattle of owner of the 
soil to turf of owner of turhary rights — Dominant 
amd serrient tenement — U'lireasona'ble user of 
natural rights hy owner of sercient tenement. 

An action for trespass will lie for damage, 
caused by the cattle of the owner of the soil and 
freehold a bog, to turf cut and spread on a 
plot of sucii bog (not fenced or divided from the 
residue), by the owner of other lands who enjoys 
the right to cut and save turf on such plot, where 
such cattle are depastured by the owner of the 
^soil upon the bog without provision by him for 
the prevention of such injury by his cattle to 
the turf. 

The depasturage of cattle by the owner of the 
soil of the servient tenement, without such pro- 
vision against injury to the turf of the dominant 
tenant so situated, is, under such circumstances, 
a user by such owner of the soil of his natural 
rights j^vhich is unreasonable in relation to the 
dominant tenant as prejudicing the value of the 
incorporeal hereditament in the nature of a profit 
a prendre enjoyed by the dominant tenant, by 
endangering the saving of the turf. Cronik v. 
C?bNiTOR - Div. Ct. (Ir.) [1913] 3 I. R. 119 

— Bights of common — Estovers — Huisance— 

Abatement — Excessive trespass — 

Cutting down trees — Injunction — 

Damages. 

See Common. 

BIiTRA VIRES — Building society — Winding-up 

—Pensions — Proofs— V oluntary allow- 
ance. 

See Build ma Society. 

— India, Burma Act IV. of 1898. 

See India. 

— national Insurance Act, 1911, ss. 14, 67 — 

Dispute between member of approved 
*n’ society and society. 

See Insurance (National). 

— Powers of provincial Legislature — Alberta 

Act ] Geo, 5, c. 9, held ulj^*a vires. 
^ See Canada— ^Alberta. ^ ^ ^ 

— Trade unjk^n — Buies — Parliamentary levies— 

Expulsion of member — Injunction — 

Unregistered association — Parties. 

See Trade tJnion. 


ULTRA VIB^ES— ^ 

— Trade union — Slander on officer as such — 

Action by officer— ^TodemniCy by union 
agains*^ costs. 0 ^ r , ^ 

See Maintenance. 

XTRIOST — Trade union. 

/See Trade Union. 

URIVER'SITy — Irish University Act, 1908 — 
Charity — Will — Construction — Legatee 
whether sufficicmtly described. ^ 

See Will — Legacy — MisdeserijMon . 

UNSEAWORTHINESS— Ship— Fire- Damage to 
ca^go — Bill of lading —Exceptions. 

See Shipping— E ire. 

USER — Easement — Presumption from fSer — 

Water — Ai’tificial watercourse — MilF*** 
stream — Biparian proprietors — Common 
owner — General words. 

See Water. c 

— Trade mark — Registration — Surnan^. 

See Trade Mark. ^ 

— Way, Bight of — Change of condition — 

Alteration of user — Increase of burden. 
See Way, Bight op. 


VAGRANCY ACT, 1898. 

See Criminal Law — Vagrancy, 

VAGUENESS — Restraint of trad^ — Reasonable- 
ness of restriction — Injunction. 

See Restraint of Trade. 

VALUATION (METROPOLIS) ACT, 1869. 

See Water— Rate. ♦ 

VALUER — Trustee — Investment — Mortgage — 
Duties of valuer — Remuneration — 
“ Two-thirds ” limit — Form of report. 
See Trustee. 

VARIATION — Divorce — Variation of settlement. 
See Divorce. 

VENDOR AND PURCHASER — Agreement to give 
an option to purchase and also a commission on 
sale — Construction — A ppe§d from. Manitoha. 

On Mar. 11, 19fl£the appellants agreed to 
give the respondents Rn option to purchase on 
specified terms the propertiq§^ in suit, apd also 
agreed to pay them a commission on sale and to 
close the sale by deed and mortgage. The 
respondents duly exercised this option in favour 
of S., to whom the deed and mortgage weye 
executed. ^ 

In a suit by the appellants to set aside the 
transaction and recover the property sold on the 
ground that they bad ‘subsequently discovered 
that S. was a clerk in the office of the respon- 
dents, the latter being the real purchasers, but 
disqualified as being agents for sale : — 

i^eld^ that the respondents were not i!?^rely 
agents to sell. An option to purchase was given 
to them in plain and unequivocal terms, and the 
subsequent clause ^as t« a commission was not 
inconsistent therewith. 
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VEFDOE .AND miBiQmim'Si-~-co7itmued, 

Limig&tone v. Ross^ [1901] A? 0, 327, dis- 
tinguishec4. Kel^y v. Enderton - T. C. 

j;i912] A. c. iSl ; 82 L L. J. (P. C.) 57 ; 

* ^ 107L. T. 781 

, Conditions sale — Rent-clharge — Title — 

Lands sulject to rent~Gliarges^8ale by tenant for 
life— Sale in lots — Power to charge moneys paid 
on foot of apportioned part of rentwharge on un- 
sold lot — Settled *Land Act^ 1882 (45 S^' 46 Yict. 
e. 38), s. 4, sub-s. 3 ; ss. 5, 20, sub-ss. 1,2; s. 55, 

• sub-s. 2. 

A tenant for life put np for sale by private 
treaty lands subject to a rent-charge, in six 
separate lots, subject to a condition that each 
lot would be sold subject to the entire rent- 
charge, but primarily liable for an appor- 
tioB^d part thereof, and that the purchaser 
of each lot should covenant for the payment 
of such apportioned part, and for the inr 
demnity of the other lots as regards such 
apportioned part only, and should charge all 
mbneys pai^j^ble on foot of such covenant on 
such lott vendor for the purpose 

of su<?h eondition should stand in the place of, 
and be deemed to be, the purchaser of any 
unsold lot or lots : — 

Held, that this was a valid condition on 
such a sale. In re Biggs-Atkinson and Kyan’s 
Contract - Barton J. (Ir.) [1913] 1 1. E. 125 

Contract for sale of land— Restrictive covenant 
— Restrictvm as to user for benefit of vendor's 
adjoining lands — Adjoining lands sold before 
completion contract — * Whether restriction 
enforceable. 

In Dec., 1911, the pits, agreed to sell to the 
deft, the Crystal Palace Hotel, and the agree- 
ment contained the clause: “It is understood 

* that there are no restrictions attaching to the 
property which will prevent Mr. Lyons from 
buil<iing on the hotel garden a building suitable 
for a music-hall.” 

It appeared from the abstract of title that in 
Dec , 1898, J. V., the then owner of the hotel, 
agreed to sell it to the predecessors in title of the 
pit., subject to The st pulation that the convey- 
ance should contain a covenant by the purchaser 
that neither the property nor any part thereof 
should at any time be used for any offensive or 
noisome trade or business, nor any purpose which 
might grow to be in any waif a nuisance to “ J. V. 
his heirs or assigns, own#H and occupiers of the 
buildings and property adjoining to or in the 
neigl^ourhood oF” the hotel ; that J. V. died in 
April, 1899 ; and that the trustees of his will 
completed his sale to H. on Dec. 29, 1899, and 
that the conveyance contained a covenant by H. 
in the terms of the restrictive stipulation. 

The deft, objected to the title on the ground 
that the hotel in the hands of the pits, was 
bound by the restrictive stipulation, and that 
the erection of a music-hall might be a breach of 
the® covenant. The deft, refused to complete, 
and the pits, brought their action for specific 
pef^rniance. ^ 

Neville J. that the material date was 
Dec, 29, 1899, the date the conveyance to 
H. ; at that date alj^ the property of J. V. 
adjoining or near to the hc?t.el had been sold, so 


VENBOE AND PITECHASEE--^?i/wz^m2^el 
that there was then no property to Ivhich the 
benefit of the restrictive covenant could-tg^tach. 
The hotel thert^ore was not subject to any* 
restrictive stipulations, #and the pits. Were 
entitled to judgmint for specific performance and* 
the usual inquiry as to title. Millb(?ijrn r. 
Lyons - - Neville J. [1913]%. N. 819 ; 

[1914] lCte34; 68S, J,i,154 

Conveyance — Parcels — Conditiom negativing 
compensation — Plan — Paisa demonstrati o — 
Implied covenants for title — Omission to prevent 
acquisition of title U7iaer Statute of LimitatiiMs 
— Liability of vendor — Measure of damages — 
Convey a^icing and Lai? of Property Act, 1881 
(44 4^ 45 Viet. c. 41), 7, suh^s. 1 (A). 

Appeal from a decision of Sargant J. [1913] 

2 Ch. 39 ; [1913] W. N. 129. 

In 1911 the vendor as beneficial owner con- 
veyed to the purchaser a farm with the messuage, 
closes, or parcels of land belonging thereto, called 
Bank Hey Farm, containing 84a. 3r. 4p., or 
thereabouts, and in the occupation as to part 
thereof of T. H., and as to the remainder thereof 
of C. W. 0., all which said premises were more 
particularly described in the plan indorsed 
thereon and coloured red. The plan^ included a 
small strip of land some 100 ft. long by 36 ft. 
wide which had formerly formed part of Bank 
Hey Farm, but as to which it was admitted for 
the purposes of this action that at the date of the 
conveyance an adverse title under the Statute ci 
Limitations had been acquired by adjoining , 
owners. In an action by the purchaser to 
recover damages from the vendor under the 
covenants for title implied by the vendor con- 
veying this strip of land as beneficial owner, 
Sargant J. held that the strip of land Wvas 
included in the parcels conveyed and that the 
pit. was entitled to damages. ^ 

The vendor appealed. 

The C. A. held that on the true construction 
of the conveyance the strip of land was not 
included in the parcels. The land conveyed was 
accurately and completely described as foein^in 
the occupation of two tenants, and the reference 
to the plan was merely a falsa elemonstratio 
which did not vitiate the description. Appeal 
allowed. Eastwood v. Ashton - C, A. [1913] 

W. N. 326 ; [1914] 1 Ch. 68 ; 68 S. J. 162 

— Forfeiture, Belief against — Default in pay- 
ment of an instalment of purchase- 
money — Time of the essence of the 
contract — Specific performance decreed. 
See B'orfeitdre. 

Improveufient charge — By whom to be borne — 
London County Council (^Improvements) Act, 189^ 
(62 4' 63 Viet. c. eclxvL), s. 01. 

Adjourned summons taken out by the pur- 
chaser under the Vendor and Purchaser Act, 
1874, for a declaration that the purchasei^was 
entitled to a conveyrnee of the land comprised 
in the contract free from an annual improvement 
charge ^ 30L placed thereon under the London 
Q^unty Oouiacil (lm|)r(jVemeni'8) Act, 1899. 

'i he Mntract, dated Sept. 27, 1912, was fSF'tWfe 
sale of land in the county of LoHdon, free from 
incumbrances, the purchase to be completed on 
Sept. 27, 191.5. • 
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AHB FtlRCHASEE — oontinued. 

The question was whether an improvement 
charge under the Act was created before or after 
the date of the contract. ^ 

^ TJ^e London County Council (Improvements) 
^ct, 1899, s. 61, provides that aB lands within the 
improvement area (which included the land in 
question) should “ be liable to have ” an improve- 
ment charge placed on them (sub-s. 2) ; that, 
two iflonths before commencing the improvement,* 
and as soon Effter the passing of the Act as they 
thought fit, the council should make a specifica- 
tion of all the lands witfiin the improvement 
arS’a on which they proposed to place a charge, 
and give notice by regist^ed letter to the owmer 
(sub-s. 3) ; that the council should, not sooner than 
twelve months nor later than three years after 
issuing their certificate of the completion of the 
improvement, make an assessment describing the 
lands which they “allege” ought to bear the 
improvement charge (sub-s. 4:) ; that the assess- 
ment was to be approved by resolution of the 
council with or without modification or addition 
(sub-s. 5) ; sub-s. 6 provided for publication and 
service on the owners of the resolution. By 
sub-s, 8 the owner might, within three months, 
object to the assessment ; and by sub-s. 10 the 
owner mightgset off a decrease in value (if any) 
of other land belonging to him within the 
improvement area. By sub-s. 11, in the absence 
of such objection or claim, the assessment became 
final ; and by siib-s. 16 the amount defined by 
tl «2 assessment (or by the award, if any) as the 
, charge “ shall be a charge and incumbrance 
thereon, and the council shall cause the same to 
be registered as a land charge under the Land 
Charges Eegistration and Securities Act, 1888.” 

In the present case, on Feb. 20, 1900, a notice 
had bSen served by the council on the predecessor 
in title of the vendor, pursuant to sub-s. 3. 

The certificate of the council of the comple- 
tion of the improvement referred to in sub-s. 4 
was issued on May 10, 1910. 

The purchaser accepted the title on Jan. 21, 
1913j^and. thereupon entered into possession under 
the terms of the contract as tenant at will to the 
vendor. 

At a meeting of the council held on April 15, 
1913, the council by resolution approved the 
assessment on the land comprised in the contract 
of an animal improvement rent-charge of 30Z., 
and on April 21 gave notice thereof to the vendor 
aud purchaser. Prior to that date neither pariT 
had any knowledge that the land was or might 
become subjt ct to any improvement charge. 

vSargant J. held that there was nothing in the 
nature of a charge or incumbrance imposed on 
the land until the assessment was approved in 
Awril, 1913, which was long after the date of the 
contract. Stuah v, Mealdn [1900] 1 Ch. 683, was 
a decision on a different Act of 1 arliament, and 
was distinguishable. The purchaser was not 
entitl^t to a conveyance free from the improve- 
ment charge. In, re Fahree & Gilbert’s 
Contract - Sargant 3*. [19131 W. N. 298 *. 

^ 68 s: J. 98 

to cojnplete after ex}fl7^y of two 
notices — Vendor\delay — Mescission — Reasonable 
time for completion. 

A contract was entered into for the sale 


: IWEEBOE AND BUEOHASEE—co^ii'^jw^i. 
of a large estate to the defts., and completion 
was fixed for Oct., 1911, six months ahead, 
the intention of the purfhasfihs being resell 
the property in^ lots inp the*^ meantiiSie. In 
June the defts. contracted to sell two farms, 
part of the estate, to the plt.,ja farmer, who^ 
required them for '^occupation, and completion 
was fixed for the same date as their own con- 
tract. Part of the estate was subject'^to a mort- 
gage, and it was arranged, to-^trae knowledge 
of all parties, that such part should, as far as 
possible, be sold and the mortgage shifted 
to the property purchased by the pit. Delay 
having occurred in the completion of the 
original contract and the dealings with the 
mortgage, th/i pit. gave two successive notices 
requiring the defts. to complete his purchase, 
and finally, on Jan. 30, 1912, gave no^.e 
insisting on completion within a period " of 
fourteen days, failing compliance with which 
he repudiated the contract and demanded a 
return of his deposit : — 

Held, reversing Joyce J. (57 J. 212)^ 
that in the circumstances, assuming ijhe pit. 
to be entitled to insist on a speedy completion, 
the notice actually given was unreasonable, 
and that the defts, were entitled to judgment. 
Stickkby V. Keeble - C. A. 57 S. J. 389 

— Probate — Eevocation — Supposed intestacy — 

Grant of letters of administration — Sale 
of real estate by administratrix — Sub- 
sequent discovery of will appointing 
executors — Invalidity of purchaser’s 
title. 

See Probate. 

— Sale of goods. 

S6^e Sale op Goods. 

— Sale of shares — Warranty. 

See Sale. 

Settled estates - Copyholds — Trustees selling 
under their power of sale — JVb admittmice of 
tinisfces — Right of the lord of the manor to 
demand the admittance of the trustees — Right of 
trustees to have their nominee adinitte.d. 

A testator by his will devised and appointed 
to his trustees his freeholds and copyholds for 
a period of a thousand years, and settled the 
whole of his property on ordinary legal uses. 
There was an overriding prwer of sale given 
by the will to the trusCe^. The will contained 
no express power to revoke uses. The testa- 
tor died in 1883. The lord of 4he manor Aad 
not called upon the trustees for .a tenant. 
The trustees were now selling under their 
power of sale, and proposed to nominate the 
purchaser of the copyholds to be admitted 
tenant on the rolls of th% manor. The lord 
claimed the right to have the trustees ad- 
mitted.« The purchaser accordingly took ob- 
jection to the title of the trustees to nominate 
him for admittance : — 

Held, that the purchaser was lawfully put 
forward under the trusts of the will to be ad- 
mittedr-tenant on^he rolls of the manor, and 
the lord of the manor could not refuse to 
accept his nomination by the trustees, but 
must admit him upon thC court rolls of the 
<r 
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VEKDOB mu PUBCHASEB— 
manor upon payment of the usual fines on such 
admittance. In r^)HEATHCOTE and Kawson's 
C oNTRACT% - - Pa^ell 108 L. T. 185 ; 

57 S. J. 374 

— Tei*m left open to offer and acceptance 

Term solely in vendor’is favour — Waiver 
by vendor at the Bar. 

See J^RAUDS, Statute op. 

VESTIHGr — Portions — Younger children — 
^ “Eldest or only son” — Younger son 

becoming eldest after vesting of portion 
—Bight to share in portions fund. • 

See Settlement. 


YETEEINARY SURGEON— person— 

Use of description hy unqtialified person stating 
specif qzialification — description of premises 
^^•^ohere business is carried on — “ Canine surgery ” 

— Veterinary Surgeons Act^ 1881 (44 45 Viet, 

c. 62), 5. 17, sub-s. 1. 

^n information was laid against the respon- 
dent for that^iLe did unlawfully use and take an 
additional escription, to wit “ Canine Surgery,” 
thus stating that he was specially qualified to 
practise a branch of veterinary surgery contrary 
to s. 17 of the Act. The respondent carried on 
business on certain premises in the parish of 
Llandaff, in the county of Glamorgan, outside 
which he had a red lamp with the words 
“ A. E. Kennard. Canine Surgery ” on it, and 
a brass plate bearing the words “ Canine Surgery. 

A. E. Kennard.” The justices dismissed the 
information ^ 

Held^ on appeal by way of case stated, that 
there was a distinction between the description 
of a place and of a person. The respondent had 
described the premises as a canine surgery, but 
itad not described hin self as a canine specialist, 
as in Royal College of Veterinary Surgeens v. 

, Collinson [1908] 2 K. B. 248. The decision of 
the justices was rigid. Appeal dismissed. 

Royal College of Veterinary Surgeons r. 

Kennard - Div. Ct. [1913] W. N. 286 : 

[1914] 1 K. B. 92 ; 30 T. L. R. 3 
VEXATIOUS ACTIONS — that no legal 

proceedings be instituted without leave of High 
Court — Criminal proceedings — Vexatious Actions 
Act, 1896 (59 4' bO Viet. c. 51), s. 1. 

On Dec. 17, 1910, a Div. Ct., upon .the 
application of the Attornjy<fGeneral, made the 
following order against applicant Bernard 
Boaler under sect 1 of the Vexatious Actions 
Act, lo96: “ It iw ordered that no legal pro- 
• ceedings shall be instituted by the said Ber- 
nard Boaler in the High Court or in any other 
Court, unless he obtains the leave of the High 
eSurt or some judge thereof and satisfies tha 
Court or judge that s^Jeh legal proceeding is 
not an abuse of the process of the Court 
and that there is a prima facie ground for 
such proceeding.” 

It® appeared from an affidavit made by the 
applicant that on May 21, 1913, the applicant 
“ gav% the clerk of the Central ijJrimmal Court 

“ siting that ” he “ pur- Act, 1833, lies on the party seeking to uphold' 

such voluntary conveyance. ^ 

me 27th of May, 191^ to present a bill of Where infants were unable to prove aflanna- 
indictment to the grand Jhry against Johnltively the bona fides of -a voluntary convey- 


VEXATIOUS continued. 

Esson & Son, Limited, in respect of* cer^n 
misdemeanours committed within the ’’jraris-® 
diction of the Central Criminal Court over 
which the Courts gf sumrftary jurisdiction ifad 
no jurisdiction to hear and determine ^r to 
commit for trial.” ^ 

On Wednesday, May 28, 1913, ht was re- 
quested by an official in the Iifdictment Oflice 
of the Central Criminal Court to to the 
Recorder, Sir Forrest Fulton, sitting in court. 
He went, and the Recorder refei'xed to the 
Vexatious Actions Act* 1896, and expressed^ 
the opinion that the order prohibit^ the 
applicant from institutifig any legal proceed- 
ings, unless he had obtained the leave of the 
High Court or some judge thereof to present 
the bill of indictment to the grand jury; thit 
he could not give the applicant leave, because 
he was not a judge of the High Court, and 
finally said that the applicant could not insti- 
tute criminal proceedings without the leave 
of the High Court or of some judge thereof. 

The applicant having subsequently ob- 
tained leave of a Div. Ot. served notice ef 
motion upon the Att.-Gen., John Esson 
& Son, Ld., and certain other pers<^s against 
whom he alleged the commission of certain 
criminal offences, for an order (inter alia) 
that the order restraining him from instil uting 
legal proceedings, unless he complied with the 
conditions imposed by the order made under % 
the Vexatious Actions Act, 1896, by a Div. Ct. 
on Dec. 17, 1910, might be limited to civil 
l^al proceedings, or in the alternative for an 
order declaring that the power given to the 
High Court by the Vexatious Actions Act, 
1896j to forbid the institution of legal pro- 
ceedings without leave of the Court only 
applied to civil proceedings and thmt the 
Court had no power to abrogate the appli- 
cant’s common law right as a citizen to prefer 
a bill of indictment to the grand jury of the 
Central Criminal Court for felony or misde- 
meanour. ^ 

The Div. Ct. held that the order of Dec. 17, 
1910, must be limited so as to exclude cri- 
minal proceedings. In re Vexatious Actions 
Act, 1896, and In re Bernard Boaler 

Div. Ct. [1913] W. N. 274 ; [1914] 1 K. B. 

122 ; 29 T. L. R. 787 

VOLUNTARY CONVEYANCE OF LANDS — 

Onus of gfroof—Irusts for imfmits—Suhsequmt 
purchaser for value — Onus of proving i'ohmta 7 *y 
conveyance made bma fide — Voluntary Oonrey^ 
apices Act, 1893 (56 4' 57 Viet. c. 2J), 2—Con^ 
veyance with intent to defraud creditors— Aiature • 
of fraud required to he jirored—lH Oh. 1 (/a), 
Se,ss. 2, u. 3, 1, 10. 

Where a voluntary convey«Tnce of lands is 
impeached by a subs^uent purchaser %r 
value, the onus of proving that such convey- 
ance was^made bona fide and without fraudu- 
lent^ inteni^, so as to brmg it within the pro- 
tec oion o:^s. 8 of th€ Voluntary Oonveyaijiitig^s 
Act, 1893, lies on the party seeking to uphold*^ 
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VOLTOT^BY CONVEYANCE OF LANDS — 

co^itmed. 

of lands executed in theiy favour by their 
father, the conveyance was held void as ag'ainst 
,a subsequent purchaser for vaplue. 

To *bring a deed within s. 10 of 10 vCh. 1 
(Ir.), Sess^ 2, c. 3, ae being made with intent 
to defraud credhors, the deed must be fraudu- 
lent 'in its conception or execution. A subse- 
quent fraudulent dealing with the property 
comprised in the deed cannot avoid it. The 
onus of proof is cast oivthe party impeaching 
tiffe deed. The National Bank, Ld. v, Behan 
O'Coun^r, M.R. [1913] I. R. 612 

VOLUNTARY GIFT— Deed of gift. 

# See Gift. 

VOLDNTARY WINDINO-DP— Company. 

See Company — Winding-up. 

VOTING — Parish council — Chairman — Duration 
of office — New council — Annual meeting 
— Right of chairman to vote at election 
of his successor. 

See Local Government. 

f* 

WAGES— Coal mine. 

See Mine. 

^ Seamen — “Wreck.” 

See Shipping. 

WAIVER— Vendor and purchaser — Sale of land 
— Contract — Term leffopen to offer and 
acceptance — Term solely in vendor’s 
m favour — Waiver by vendor at the Bar. 

See Frauds, Statute of. 

WAREHODSEMAN — Lien — General lien. 

See Lien. 

WARE ANT Y-A-Sale of goods — Breach of war- 
^ ranty — Loss of trade — Measure of 
damages. 

See Sale of Goods. 

— Sale of shares. 

See SALE—Shares. 

— Seaworthiness^ — Bill of lading — Exemptions 

from liability — Eire— Dangerous cargo. 
See Shipping. 

— Statutory. 

See Landlord and Tenant. 

WASTE — Common, Rights of — Trespass by 
^ commoner — Serious injury to waste — 

Suit by fellow commoner — Injunction. 
See Common. 

— Lease — Covenant to repair — Dnassignability 
^ of right to damages for waste. 

See Chose in Action. 

— Settled estate — Will — Constru-ction-ir-Tenant 

in fee with executory gift pvex^l niip- 
peachable for waste — Mini icg^ lease — 
Re. t&'and royalties — “ Contrary inten- 
tion ” expressed in settlement — Quality 
of estate. ^ 

Se.e Settled Land. 


WATER. ^ 

Artificial Watercourse^ col. 6g4. 

Poor Bqtcs. sfe RATfE. ^ 

Bate^ col. 664. 

Suj)ply, col. 665.' ^ 

Artificial Watercourse. 

Mill stream — Biparian prppftetors — Com- 
mon owner — Easement — Presumption from user 
— Conveyancing and LawPf Property Act^ 1881 
(44 <!• 45 Viet. c. 41), s. 6 — General words. 

Ail artificial watercourse, constructed long 
before living memory, carried water from a weir 
in the river Arran at Dolgelly to a mill owned 
by the deff. lower down the river. The pit. 
owned land adjoining the watercourse between 
the intake and the mill. For more thaij^iOO 
years prior to 1908 the lands of the pit. and deft, 
belonged to a common owner, but the tenants 
had always been different. In 1908 the plt.’s 
land and the mill were conveyed to the prede- 
cessors in title of the pit. and deft, ^respectively ; 
the conveyance to the pit.’s predeerssor was 
silent as to any water rights ; the conveyance to 
the deft.’s predecessor contained a grant of the 
flow of water as used and enjoyed. There was 
evidence that the tenants of the pit. and his prede- 
cessors had always used the water from the 
watercourse f(U’ the purposes of their respective 
businesses of a fellmonger and a mason’s yard, 
but the tenants of the mill had always kept it 
in repair, and stopped the water altogether when 
necessary for repairs, and to somCs extent con- 
trolled the flow of water. The deft, had taken 
up the troughs which formed the original water- 
course and substituted iron pipes from which 
the pit’s, tenants could get no water. There 
was a dispute whether the plt.’s land included 
the site of the watercourse : — 

Held^ on the facts, that the land upon which 
the watercourse opposite the plt.’s land was 
constructed was comprised in the conveyance to 
the pit., and that the true inference fiom the 
user of water was that the watercourse was 
originally constructed for the common benefit of 
all the tenaiits, and that the quasi-easements 
enjoyed by the plt.’s tenants during the common 
ownership had passed to the pit. by virtue of the 
general words in s. 6 of the Conveyancing Act, 
1881 ; and that ther^ore t^!ie deft.’s removal of 
the old troughs and si:^stituting the iron pipes 
was a trespass, and an inquiry as to damages 
must be directed. Lewis v. Meredith 

Neville I. [1913] 1 Ch. 671 ; 82 I. J. (Ch.) 

266 ; 108 L. T. 649 

Poor Rates. ^ 

— Waterworks — Gatherii% ground. 

See Rate. 

Rate. 

Charges — Dwelling-house outside borougJi hut 
within limits of special Act — Waterworks Clauses 
Act, Ml (10 4' 11 Viet. c. 17), ss. 1, 35, 63— 
Plymouth CorpiPation Water and Market^ct, 
186 < (30 31 Viet. c. cxxmiL'), ss. 14, 16, 22. 

Pitts r. Plymouth Corp» )Eation 

Div. Ct. [19121 r K. B. 301 ; 10 L. G. R. 

^ . 312 ; 81 1. J. (K. B.) 1240 
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WATEE t^ate) — continued. m 

Rateable value— -Quantum — Valuation list in 
force at comniencei^ent quarter — Supplemental 

'oaluutiol^ list — hJProiW'Sional Valuation list 
Metropolitan Water Board {Charges') Act, 1907 
(7 Bdio. 7, c. cUixl^, ss. 8, 13 — Valuation 
'{Metropolis) A^t, 1869 (32 33 Viet, c. 67;, 

ss. 43 — 47. 

The def4^ swas the occupier of licensed pre- 
mises ill the London, which were supplied 

wiih water by the pits, under the Metropolitan 
Water Board (Charges) Act, 1907. By s. 8 of 
that Act payment for water so supplied was to 
be at a rate per annum not exceeding 5 p*er cent, 
of the “ rateable value ” of the hous'^ in respect 
of which the supply* Was required, i^nd by s. 13 
the rateable value “for the purposes of this Act” 
was to be determined “by the valuation list in 
force at the commencement of the quarter ” for 
* which the water rate accrued. The water rate was 
payable in advance by four quarterly payments 
on April 1, July 1, Oct. 1, and Jan. 1 in each year. 
^ In 190& the quinquennial valuation list for 
the pai-^^h of the city of London was altered by 
the Jhaking of a siipplement.d valuation list 
which came into force on April 6, 1909. By this 
supplemental list the rateable value, of these 
licensed premises was shewn at 40UZ. 

On June 2, 1910, the overseers of thii parish 
sent to the assessment committee pursuant to 
s. 47 of the Valuation (Metropolis) Act, 1869, a 
provisional list in wdiich the licensed premises 
were included at the reduced rateable value oi 
399/., and on June 23, 1910, the clerk of the 
committee serveii on the deft, as occupier a copy 
of so much of the provisional list as related to 
these premises, with a notice specifying a day on 
or before which any objection to the list might 
be made. On Oct. 3, 1910, the committee con- 
sidered the provisional list and reduced the rate- 
able value of the premises to 234/. On Oct. 1, 
1910, the water rate for the quarter commencing 
on that date became due fiorn the deft, to the 
pits. The action was brought to determine the 
question whether for the purposes of this water 
rate the valuation list in force on Oct. 1, 1910, 
was the supplemental valuation list or whether, 
upon the construction of sub-ss. 3 and 8 of s. 47 
of the Valuation (Metropolis) Act, 1869, the pro- 
visional list related back to June 23, 1910, and 
came into force as f*om that date 

Held, that the y^^ion list in force on 
Oct. 1, 1910, was the sr^plemental list unaltered 
by tj^e provisioi^l list, and that the deft, was 
liable to pay the rate payable on that date on 
the rateable value of 400/. 

Decision of the 0. A. [1912] 2 Ch. 546, 
^reversed, and decision of Parker 3. [1912] 1 Oh. 
296, restored. Metropolitan Water Bo/ird 
Phillips - - H. L. (E.) [1912] A. C. 86 . 

82 L. J. (Ch.) 89 ; 10 L. G. R 983 ; 107 I. T. 

659 ; 77 J. P. 73 

— JS-ecovery — Limitation of time. 

See Limitations, Statutes of — 
Special Periods of Limitation. 

Supply. 

London ' — Building d^e^mtiom — Supply by 
measure — “ Builder iMio s^all require a supply’' 
— Builder tahing water from landing owner — 


WATER {Bvcg'^ly)-— continued. t 

Right of Water Board to charge — Mrtm^lita^ 
Water Board {Charges) Act, 1907 (7 Edw. 7p 
0. clxQei.)i ss. 16, 17. ^ 

By s. 16, sub-%. 1, of the Metropolitan Water 
Board (Charges) Act, 1907, dealing with supply 
by measure,” the Board shall at th^ request of 
any owner or occupier of preinises who rer^xires 
for use on such premises a supply^of water by 
measure for purposes other than domestic afford 
a supply of water by means of a meter or other 
instrument or apparatxts. By s. 17, “ Any builfier 
being about to erect any building or part of a 
building who shall reqi^re a supply of water for 
that purpose shall be deemed to be the occupier 
of premises wiihin the meaning and for the 
purposes of the section of this Act relating to 
‘supply by measure’; Frovid-‘d that, if the 
Board so determine, they may instead of alfordiug 
the required supply by measure afford the same 
at a rate not exceeding seven shillings per 
hundred pounds of the probable total cost after 
making such allowance as the Board may think 
reasonable for decorative or iron or steel 'work 
not reqairiiig the use of wafer.” 

The pits., the Metropolitan Water Board, 
agreed With the Becretary of Btat^ for War to 
supply water by measure at certain rates to 
Hounslow barracks for domestic and non-domestic 
pui'poses. During the currency of the agreement 
the defts., 'who were builders, under a contraj^t 
with the Secretary of State for War erected an 
addition to the hospital quarters at the barracks, 
it being a term of the contract that water for 
the building operations might be obtained by 
the defts. free of charge Jrom any available 
War Department source. The defts. too^: the 
necessary water from the supply at the barracks 
after It had passed through the meter ^id there- 
fore after the Secretary of State for War had 
become liable to pay for it. The pits, claimed 
to recover from the defts., under s. 17 of the 
Metropolitan Water Board (Charges) Act, 1907, 
I4s., being 7s. per 100/. of the probable %}Lal 
cost of the building. 

In Dec., 1907, the pits, had passed a general 
resolution that, instead of affording supplies for 
building purposes under s. 17 by measure, such 
sup [dies should be afforded at the rate of 7s. per 
100/. of the probable total cost of the building 
after making such allowance as by their appeal 
and assessment committee they might think 
reasonable for decorative or iron or steel work 
not requiring the use of water. The pits, had 
not considered, in the case of the building 
erected by the defts., whether any allowance 
should be made ; — 

Held, that the word “ require ’’ in s. 17 meant 
“demand” and not merely “have need of”; 
that the defts. had not “ requix'cd ” from the 
pits, within the meaning of s, 17 a BU|)#ly of 
water for building purposes ; and that thmxffbre 
the pits, were nut entitled to recover the sum 
Claimed 

4 ^ HeH, also, that, as 4he pits, had not considei ed 
in the^particular *case whether any alJtfv^jHfte 
should be made in respect of the#natters referred 
to in the proviso to s. 17. the general resolution 
was not a sufticieut “determination” by the 
pits, so |s to entitle them to charge the 7^. per 
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WATEE ^Supply)— 

jLOOlf oi the probable total cost of the building, 
r Judgment of Div. Ct., 11 L Gi^ E. 113, reversed. 
MEft’KOPOLITi.1^ WaT|BB BoARD V. JOHNSON & 
^ Co. - C, A. [19131 3 K. B. 95)0 ; 82 L. J. (K. B.) 

• 1164 ; 11 L. G-. E. 11 6 ; 109 L. T. 88 ; 

i [1913] W. H. 196 ; 77 J. P. 384 ; 29 
^ ^ T. L. E. 603 ; 57 S. J. 625 

Zondon-^BomestiG p7irpah‘es — TmSe purjfoses 
— Meti'opolitan Watei* Board (Charges') Act, 
1907 (7 Bdw, 7, c, clxxL'^ s, 25. 

* Appeal from a decision of the 0. A. [1913] 
W. N. 260, affirming a decision of the Divisional 
Court [1913] 2 K. B. 257, which reversed a deci- 
sion of the Westminster County Court judge. 
Tli^ question raised by the appeal was whether 
water supplied by the appellants to a public- 
house, where luncheons were provided, and used 
for cooking the food and washing up the plates 
and dishes, was used for domestic purposes or for 
the purposes of a trade, manufactuj-e, or business 
within the meaning of s. 25 of the Metropolitan 
Water Board (Charges) Act, 1907. 

The Div. Ct. and the 0. A., reversing the 
decision of the county court judge, held that the 
supply was4or domestic purpuses. 

The H. L. dismissed the appeal, being of 
opinion that the case was governed by the prin- 
ciple of ColleAfs Patents, Ld, v. Metropolitan 
Water Board [1912] A. C. 24, and Pidgeon v. 
Wreat Yarmouth Watencorhs Co. [1902] 1 K. B, 
310, and agreeing with Buckley L.J. that the 
test was not whether the water was used in the 
course of the trade, but whether the use of the 
water was in its nature domestic. Metro- 
politan Watkr Board v . Avery 

♦ H. L. E. [1918] W. 1^. 870 ; 68 S. J. 171 

Sereiwd houses served hy one pipe — Supply 
out off "by water company — Ref le sal to restore 
unless separate pipes he laid — Regulations as 
to preventing loaste — Waterworks Clauses AcU 
1847 (10 Viet. e. 17), ss. 43, 72, Ti^jYorwood 
{Middlesex) Water Order, 1878, ss, 19, 20— 
Water Coinpamies (Regulation of Powers) Act, 
1887 (60 ^ 61 Viet, c 21), ss. 4, 6. 

By s- 19 of the Norwood (Middlesex) Water 
Order, 1878, the undertakers may from time to 
time make and enforce reasonable regulations for 
preventing the waste or misuse of w^ater, and 
prescribe pipes proper and suitable for the pur- 
poses of supply ; and by s. 20, in the event of 
such regulations not being observed, may cut off 
the water supply. By s. 31 of the rules and 
regulations under the Order No service pipe 
shall .... be so arranged as to supply more than 
house.” By s. 4 of the Water OompanieH 
(Regulation of Powers) Aci, 1877, water is not 
to be cut off, where the water rate is payable by 
the owner. 

T|^e respondent owned seven houses wffiich by 
a^eement the appellants had since 1896 supplied 
with water from their main by a single pipe, and 
the respondent paid the water rates. In t911 he 
was in ari'ear in respect of tJqp payment of water 
rf^ttwTI'nd the appellants cut off his serfffie pipe. 
On the respondent’s subsequent payment of 
arrears and tender of a half-year’s pay-uent the 
appellants expressed ti^eir willingness to re- 
connect the supply as soon as he should Jaavelaid 


WATEE (Sufply) — continued. 
a separate service pipe to eacffiof the seyen houses. 
The respondent j;efused ife do this and summoned 
the appellants for unlawfully fefusiug to furnish 
a supply of water : — 

Held, that the^appellants, leaving in the first 
instance contravened tiie Act of 1887 by wrong- 
fully catting off the water supply, had no right 
to require the respondent to c^m|fiy with the 
condition as to laying separate pipes before 
restoring the water through the single pipe. 
They were bound to restore the status quo ante 
before^they were entitled to exercise any of the 
rights they had under s. 20 of their Order of 
1^78 and the regulations under it. South 
Western *5Uburban Water Co. r. Hardy. 

Div. Ct. 11 I. G. E. 1000; 109 L. T. 169 ; 

77 J. P^8S 

Urban saiiltary autliointy — Supply of wafer 
for do7nedic purposes — Post Office premises mt 
on mluation list and not rated — Waterworks 
Clauses Act, 1847 (10 ^ 11 Viet. c. 17), ss. 44, Y), 
50, 53. ^ 

Sect. 53 of the Waterworks Clauses 1847, 
provides as follows : — ■ 

“ Every owner and occupier of any dwelling- 
house or'part of a Owelling-house .... shall, 
when he ha-^ laid such communication pipes as 
aforesaid, and paid or tendered the water-rate 
payable in respect thereof, according to the 
provisions of this and the special Act, be entitled 
to demand and receive from the untlertakers 
a sufficient supply of water for ^his domestic 
purposes.” 

The pit., who was the occupier of premises 
used as a post office within the district supplied 
by the dehs., which premises were not entered 
on the valuation list and w u’c not rated, 
demanded a supply of water for domestic pur- 
poses, but did not strictly comply with ali^the 
regulations made by the defts., and was unable 
to agree with the defts. as to the proper amount 
to be paid by him for the water-supply ; — 

Held, that the premises not being rated, the 
defts. could not insist on prepayment of water- 
rate by the pit. as a condition precetlent to their 
supplying the pit. with water, and that the pit. 
was entitled to a supply of water for domestic 
urposes as of right, subject to his complying 
with the requirements of the ^ules and regulations 
of the defts., and on pr.ymieut of the value of the 
warer supplied, which vfeue should, if necessary, 
be ascertained in Chambers. H.M.A Post- 
master-General V. Nbnagh 0'.D.O. 

Boss J. (Ir.) [1913] 1 1. E. 238 

Woiddhcruse — “ Private dwelling -house ” — 
Biustol Wate7nwrks Act, 1862 (25 4' 26 Viot.^ 
e. 0 r.xx.), ss. 68, 73 — Wat&i'works Clauses Act, 
1847 (10 Viet. c. 17), 48,' 63. 

Bristol Guardians v. BrwIstol Water- 
works - - - C. A. [1912] 1 Ch. 846 ; 

SI L. J. (Ch.) 608 ; 11 L. G. E. 87 ; 106 L, T. 

615 ; [1912] W. N. 114 ; 76 J. P. 273 ;'’28 

T. D. B. 349 

WATiacOUESE.*' ** 

See Water. 

r. 

WAXEEWOEKS. - 

&«'W^EK. • 
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WATEBW OEKS — continued. 

— G-athering grouM. 

^ee Ratb£ 

WAY — Highway. 

^ See Highway’. 

WAY, .EIGHT OP— Alleged right of way— -Action 
by ^iidowner for trespass — District 
cou^i’hn^ added as defendants — 
Pleadings. 

, See Local Government. 

Easement — Parol agreement — Implied ^term$. 
Appeal from a portion of an order of the 0. A. 
[1913] 1 Oh. 113. 

The appeal was confined to questions of fact 
not dealt with in the report in the Court below. 
?^e H. L. came substantially to the same 
^conclusion as the 0. A., and afifirmed their 
decision subject to a variation. Grand Hotel, 
Eastbourne, Ld. v. White a.nd Another 
^ H. L. E. [1913] W. H. 306 ; 58 S. J. 117 

Ohst7niot'Bn — Right of person dhsti'ucted to go 
on adjghii'ng land. 

xi level ci'ossiiig over a ry. formed part of an 
old rond which bad been set out in an enclosure 
award as a private road for the use of persons 
who had land abutting on the road, and certain 
other persons, including the defts. By agree- 
ment with the plt.’s predecessor in title and the 
ry. CO. this level crossing was closed by the ry. 
CO. The defts., finding that this obstruction 
existed, went over land belonging to the pit., 
whereupon th^ pit. sued them for trespass : — 
Held^ that the action failed, inasmuch as the 
pit., being a party to the closing up of the right 
of way, could not complain of the defts. deviating 
on to his land in order to get past the obstruc- 
tion. Stacey r. Sherrin and Another 
Div. Ct. 39 T. L. E. 555 

— Public right of way — Assertion of right by 
district council — Action by landowner 
for declaration and injunction — Eeason- 
able cause of action. 

See Local Government — Eural Dis- 
trict Council. 


WHIPPING— Prostitution, Living ont-Punish- 
nient — Conviction as roguq^ 0 an^ 

vagabond — Conviction on indictment. ^ 
See Criminal. I^aw— Sentence. * 

— Prostitution, Pfocuring — Punishment^ — Pro-'* 
ceedings pending. ^ 

See Criminal Law — Senteace. 

» 

WIFE — Husband and. ^ 

See Husband and Wife. 


WEIGHEES — W orkraen ’s co m pensation — Port 
an i harbour authority — Licensed 
meters ancL weighers — Compulsory 
employment Dy ^i^owners. 

See Workmen W oMFENSATioN. 


WEIGHING — Weighing goods in docks — Statu- 
tory right of undertakers — Exclusive 
.right to weigh— Provision of weighing 
machines. 

See Docks. 

WEIGHTS AND MEilfeuEES— Goal— Sale ami 

delivery — Statute containing temporary 
and permanent provisions — Subsequent 
Statute continuing whole Act for further 
® term— Mistake — 1 & 2 Will, 4, c. Ixxvi., 
s. 52 — 1 & 2 Viet. c. ci., 8. 1. 

See Coal, ^ , 

— Sale of coal — By-law— Not carrying scales 
and weights — “ Carrying coal for sale ” 
— Goals for del?veryiL 

• ' • See Goal. - * 1 


Abatement. See below, legacy. 
Accumulate.^ I)?i*ection to^ col. 671. 
Administration. See Administration. 
Ambiguity^ col. 672. *• 

Annuity^ col. 674. 

Ap 2 ?olnttnent. See Power op Appoint- 
ment. 

Apportionment. See Apportionment. 
Capital and Income, col. 674. 

Charge, col. 676. 

Charity, col. 677. ^ 

Class. See below, Legacy. 

Codicil, col, 677. 

Contingent Interest. See below, Legacy. 
Conversio 7 L See CONVERSION. 

Debts, col. 678. 

Devise, col. 678. 

Disclaimer. See DISCLAIMER and 
below, Marshalling Assets. 

Estate Duty. See Revenue. 

Estate Tail. See above, Devise.* 
Esiecutlon, col. 681. 

Executor, col. 682. 

Forfeiture, col. 682. 

Gift Over, col. 683. 

Ilotclipot Clause, col. 684. 

Interest. See below, Legacy. 

Intestacy, col. 686. 

Investment Clause, col. 685. 

Legacy, col, 686. 

Maintenance Clause, col, 689. 
Marshalling Assets, col. 690. 
MisdescrijJtion, col. 690. 

Perpfetiilties. See above, Devise. * 

Power of A 2 >pointment. See i^oWER OF 
Appointment, 

Probate. See Probate. t 

Revocation. See above, Legacy. 

"^^attled Land. ^See Settled Land. 
^i^Utement. * See SETTLEMENT, 
Subititutional Gift, col, WL 
I^rust, col. 693, 
fasting. See above, Devise, 
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WILL —eo?iti7med. 

^ fir Will spealdng from Deaths col, 696. 

*> Words, col, 696. ^ 

* ft » 

Abatements? 

^ See below, Legacy. 

^ Accwnnlate, Direction to. 

Acoimulation — “ Minority of person toko if of 
full age mould he entitled to the rents andprojits '' — 
Person horn after the testator' s death — Aocumula- 
Uons Aot,, 1800 (^TIieUussDn Act') (39 40 Oeo. 3, 

c. 98), s. 1. 

Appeals from decisfons of Seville J. [1907] 
1 Ch. 567, and Swinfen Eady J. 

Testator, who died in 1880, devised his real 
estate to trustees for a term of 1000 years and 
subject thereto devised bis real estate to his 
grandchildren. The trusts of the term of 1000 
years were to pay annuities to his wife and 
daughters and to raise certain capital sums, and 
subject thereto to pay or appropriate the ultimate 
surplus of the rents and protits to the children 
for the time being living of any son or deceased 
son of the testator, but so that the share 
appropriated to any minor child should, subject 
to certai# provisions for maintenance, be 
accumulated during minority, the accumulations 
to fall into personal estate. The personal estate 
was directed to be held upon trusts correspond- 
^ing as near as possible to the trusts of the real 
estate. 

At his death in 1880 no grandchild of the 
testator was in e dstence, but in 1885 a daughter. 
Gladys, was born to his eldest son. and she 
attained twenty-one in 1906. During her 
infamey no other grandchild was born to any sun 
of the testator, and the rents and profits were 
accumuj,ated. 

In 1906 an originating summons was taken 
out before N'eville J. for the purpose of .ascertain- 
ing whether the direction to accumulate was 
void on the ground that the fourth rule in the 
TIffBllusson Act did not authorize accumulations 
during the infancy of a person not in existence 
at the death of the testator. Neville J. held that 
the accumulations made during Gladys’s minority 
were valid, but the order as passed and entered 
went further and declared that all directions for 
accumulations iii the testator’s will were valid. 

In 1912 a second grandchild was born, being 
a son of the testator’s youngest and only 
surviving son, and the question then arose 
whether the direction to accumulate his share fur 
a second term of twenty-one years was valid. 
On the matter coming before Swinfen Eady J. 
on originating summons he held that, on the 
^words of the order of Neville J., the question 
was res judicata. Subsequently one of the next 
of kin who was not a party to either summons 
obt^nei leave to appeal from both orders, upon 
condition of not disturbing the rights acquired 
by Gladys in the accumulations made during her 
minority. r 

The 0. A. dismissed foe appeals^ homing tl^it 
^^hoi^was nothing in the Act to limit'»i!he fourth 
period in s. 1 the Act to children living at the 
death of the testator. In re Oattell. 
Oattbll V . Cattell.^ Cattell V . Dodd. 

0. A. [1013] W. K. 306 ; S. L, 67 


WILL (Acciraiulate, Direction to)— continued. 

Power to use aecmmlatwis m vayme?it of 
mortgage debts — Validifp of accwnmiation after 
twenty -one yeals — “ PiTvislifn for ifaynmit of 
debts ” — Acoimulations Act^ 1800 (39 & 40 Geo. 3, 
c. 98), 2. ^ ^ 

By his will'^ dated in 1867 a testator 
bequeathed his residuary personal estate and 
devised bis real estate upon trust of the rents 
and profits of the realty and annual income 
of the residuary personalty to pay certain 
annuities ; and he directed that during the lives 
of the annuitants and the survivor the trustees 
shoula accumulate the residue of the rents and 
protits and annual income in the way of com- 
pound inte^sest by investing the same and the 
resulting income, and declared that it should be 
lawful for the trustees in their absolute disc^tion 
to resort to and use all or any part of fhe^ 
accumulations in reduction or payment of the 
whole or any part or parts of the sum or sums of 
money which at the time of his decease might be 
owing by him and secured by mortg^e of his i^^al 
estate or any part thereof. , ^ 

The testator died in 1868; the last ^of the 
mortgage debts subsisting at his death was paid 
in 1907, and in 1911 the survivor of the 
annuitants died. 

There were no accumulations of surplus rents 
or income until 1898, i.e., thirty years after the 
testator’s death, and no mortgage debts were paid 
out of the accumulations. 

Eve J. said that those who asserted that 
accjjmiilatiuns could be rightly*!- made after 
twenty-one years had expired in effect claimed to 
have the sum accumulated since 1898 applied in 
recouping capital, inviting the Court to treat the 
directi >n as to the application of accumulations 
in payment of debts as a provision for no simu- 
lating income to recoup capital applied in 
payment of debts. He could not so treat it ; at 
most it was a power to apply accumulations in 
payment of debts, and was not, in his opinion, a 
‘‘ provision for payment uf debts" within s. 2 at 
,ill. Nor would it be, even if it were in terms a 
direction to accumulate income ro recoup capital. 
(S.je Temart v. Lamson (1874) L. E. 18 Eq. 490 ; 

In re Green; Baldook v. Green (1888) 40 Ch. 

1. 610 ; and In re Heathcote ; Ileathcote v. 
Trench [1904] 1 Ch. 826.) He held, therefore, 
that the direction to accamulate was inoperative 
after twenty- one ye&t^and (on the construction 
of the will) that the accumulations made subse- 
quently were undisposed of ^nd so mi^h as 
represent'd realty belonged to the heir and the 
b dance to the next-of-kin. In re Ce ess well. 
Lineham r. Ceesswell - Eve j. [1913] 

W, H. 177 ; 67 S. J. 67| 

* Admiais&ation. 

See Administeation. 

Ambiguity. 

Beg%mtto umnarried daughters of A. and B. 

— Bequest to H. or his daughters — Per cap^ or 
per^irpes — CoMt7*uotion. ' ^ 

Harriet Harper, by her will dated Nov. 19, 
1908, appointed executors and trustees, and after 
giving certain pecwiai^' legacies, including a 
legacy of oOJ^, to Dr. A. S. Grant, gave the 
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Will (Ambiguity) — continued, % 

residue of her real and personal estate to her 
trustees ufon trusfeoforp^ale and conversion and 
to stand possessed of ^e trujjt premises upon 
trust to pay the income to her sister for her life, 
and after her death to «pay and divide the same 
into equal moieCies, “one moiety to be paid to 
my niece and the other moiety to be divided 
equally bet\^n the unmarried daughters of my 
brother-in-law, J. Harper, and Dr. A. S. 
Grant equally.” ^ 

* The testatrix died on Hov. 20, 1908. At the 
date of her death Dr. J. Harper had five daughters, 
of whom three were unmarried. Dr. A. Si* Grant 
had one daughter only, Edith Mary, who was 
then an infant of four years of age^ The sister 
of the testatrix died in 1913. 

Kiis was an originating summons taken out 
by ®e trustees for the determination of the 
questions (1.) whether the gift of the moiety was 
to Dr. A. S. Grant personally or to Edith Mary 
Grant as his unmarried daughter ; and (2.) whether 
thfe moiety was divisible equally between the 
unmarrM daughters of Dr. J. Harper and Dr. 
A. S. <Srrant or Edith Mary Grant (as the case 
might be), or whether the unmarried daughters 
of Dr. J. Harper took one half-share of the 
.moiety and Dr. A. S. Grant or Edith Maiy Grant 
(as the case might be) the other half-share 
thereof. 

Sargant J: held^ (1.) that the gift of the 
moiety was a gift to Dr. A. S. Grant personally 
and not to his unmarried daughters ; (2.) that 
the moiety w^s divisible in equal fourth shares 
between the three unmarried daughters of Dr. 
J. Harper and Dr. A. S. Grant. 

In re Walhran^ Milner v. Wallran [1906] 

1 Ch. 64, distinguished. In re Haepeb. 
Plowman r. Habper - Sargant J. [1913] 
W. N. 297 ; [1914] 1 Ch. 70 ; 68 S. J. 120 

Gift to husband and wife and “ their 
daughter'*' — Five daughters — Extrinsic e'cidence 
as to which daughter was meant — Division into 
three shares. 

Testatrix, who died in 1913, by her will made 
in Aug., 1912, gave her re-iduary personal estate 
“between my brother, Walter JefEery, his wife 
and their daughter.” 

It appeared that there were five daughters of 
Walter Jeffrey and his wife, of whom Phoebe 
Winifred was one, atid this was an originating 
summons taken out bja itie executor for the 
determination (inter alia) of rhe question who 
were ijntitled und^r the residuary bequest and in 
what shares and proportions. 

Evidence was adduced to the effect that the 
testatrix was on extremely intimate terms with 
Phoebe Winifred, but not with the other four 
daughters ; also that Jby a former revoked w4U 
made in 1:>09 the testatrix gave her residue to be 
equally divided between her brother, Walter 
Jeffery, and “ his daughter Phoebe Winifred.” 

Warrington J. said that the case was one iu 
which extrinsic evidence of intention as well as 
of the surrounding circumstances was plainly 
adri!%ssible for the purpose of dewing wh%;h of 
the five daughters of Waiter Jeffery and his wife 
was intended to take ; anc? that on the evidence 
before him, even timting it as evidence ol 
surrounding circumstances alone, he had no 


WILL (Alnbiguity)-~c^>/^!^i?iwe^. ^ 
difficulty in concluding that Phoebe Winifred 
was the daughter intended to take. On wm trub^ 
construction of tlie will the residue was be* 
divided in equal .^third* iHiares between Waltei', 
Jeffery, his wife, and their daughter ♦Phaibe 
Winifred, and not in moieties bet^’een Walter 
Jeffery and his wife taking f^s one person by 
entireties and Phoebe Winifi’ed. * 

In re Dixon, Byram v. TuU (1889) 42^ 
Ch. D. 306, followed; In re Jnpp, Jupp v. * 
Buchwell (ISm) 39 (Jh. D. 148, distinguished. 
In re Jeffeey. Nussby v. Jeffery • 

Warrington J, [1913] W. N. 339 ; 

^ 58 S. J. 120 

Annuity. 

Charge on income or capital — Arrears— Trust 
to pay out of income— Gift of corjms subject 
nevertheless to the said anmaties" — Will — Con^ 
struction. 

In re Young. Brown v. Hodgson 

Parker J. [1912] 2 Cb. 479 ; 81 L. J. (Ch.) 817 

Appointment. 

See Power of Appointment. 

Apportionment. 

See Apportionment. 

Capital and Income. ^ 

Tenant for life and remainder m a 7i — Deben- 
tures guaranteed by guarantee society — Default 
in payment of capital and interest — Vohintary 
liquidation of society — Scheme — Postponement of 
claims for principal to subsequent date — PaHial 
payment of interest in meantime — Bight of tenant 
for life, 

B. P., by his will dated in 1904, gave his 
residuary personal estate upon trust for his two 
sons for life with remainder to their respective 
children or issue. His trustees were empowered 
to retain any securities or investments u^^on 
which any portion of the personal estate might 
be laid out, and by cl. 21 of the will the testator 
declared that the income should be applied “ as 
if the same were incNjme arising from the pro- 
ceeds of conver.don, no part thereof being liable 
to be retained as capital.” Part of the testator’s 
residuary estate consisted of debentures guaran- 
teed as to capital and interest by a guarantee 
society. 8ome of the cos. by which the debentures 
were issued had made default in payment of 
interest, some in pa\ menfc of capital, and some of 
both capital and interest In Dec., 1 909, the 
guarantee society went in(o voluntary liquidation, 
and the winding-up was now under tlie super^^ 
vision of the Court. On July 28, 1910, a scheme .. 
of arrangement was sanctioned under whieli the 
time for payment of claims of creditorfi for 
principal and the full contractual interest thB’Con 
was postponed till Dec. 31, 1918, and it was 
further provided that “ in all cases of ilefault in 
jji^ymenl* in full of int(p*est on the debentures of 
any co-tf)aity doWli to Dec. 31, 1918fiMi«^ 
liquidators of the society should |jay or make up 
such interest to 3 per cent, per annum on the 
principal moneys secured by the debentures. 

The question on this*appeal was how moneys 
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WILL (Capital and lmomQ')~--contmued. 
received or to be received by the trustees of the 
, will fc§-*v?v’ay of interest at 3 per cent, under the 
frcheme ought to be applied between tenant 
for l?Ee and remainderman. ^ 

Joyc^ J. held that these p^ments ought to 
be apportioned as between capital and inconie. 

One of tlfe tenants for life appealed. 

Tfee 0. A. allowed the appeal. They held^ 
having regajjd to cl. 21 of the will, that the 
tenants for life were entitled to the whole of the 
payments of interest at 3 per cent, received by 
th» trustees under the scheme. In re Pehning- 
TOK Penjstington r. Penningtok - C. A. 

[1913] W. 327 ; 30 T. L. E. 106 

Tenant for life and remainderman — Prefer- 
enoe^shares — Cumulative preferential dividend — 
Arrears — Death of life tenant — Future dividends 
— Apportionment. 

A testatrix, who died on Sept. 30, 1909, 
devised and bequeathed her property in trust for 
a life tenant and remaindermen. * 

She held 375 preferential shares of 5Z. each in 
a limited co. carrying a cumulative preferential 
dividend of 5 per cent, per annum. 

The life tenant died on June 8, 1912. 

The prefdlence dividends were declared and 
paid in full up to the year ending Jan. 31, 1908, 
and for the .vear ending Jan. 31, 1909, 2 percent, 
was declared and paid. 

For the subsequent years, which included the 
\Aole of the life tenancy, no dividend was 
•declared or paid. 

The co. had, however, built up a large sinking 
fund to replace the purchase value of leaseholds 
and had carried considerable sums -to reserve, 
and yiere was a possibility that payment of 
dividends might be resumed in some future 
year. ^ 

The trustee of the will proposed to hand over 
*‘the 375 shares to the remaindermen, who had 
already received the rest of the estate, but the 
life tenant’s executors contended that they were 
entit? 5 ed to a charge for their arrears either as 
against all future dividends, or, at all events, 
against any back dividends declared and paid in 
respect of the arrears incurred during the years 
including the life tenancy. 

Astbury J. held that the life tenant’s exe- 
cutors had no claim, and the remaindermen 
were absolutely entitled. 

In re Taylor's Trusts, Matlieson v. Taylor 
[1905] 1 Ch. 734, 738, and In re Ar mitage, Armi- 
tage v. Garnett [1893] 3 Ch. 337, 346, followed. 
In re Griffith, Carr v. Griffith (1879) 12 Ch. D. 
655, and Bulheley v. Stephens [1896] 2 Ch. 241, 
249^ distinguished. In re SALE. Nisbet v. 
P&ILIP . - Asthury J. [1913] W. N. 308 

Tenant for life and remainderman — Shares 
in company — Deserve fwnd — Bonus dividend — 
Nevo smres — Option — Capital or income. 

The capital of a co. was divided into 10,000 
^ shares of lOZ. each, of which 3728 shares only 
" had been issued and were folly paid up. "fhe co. 

prosperous and tne market val^^of its' 
shares was 30Z. each. In Feb., 1912, the reserve 
fund of the co? exceeded 50,OO0L, and the 
directors proposed a scheme for distributing part 
of the reserve fund, repfbsenting accumulated 


I "^ILL (Capita^ and Income) —co7itinued'. 

\ undivided profits, amongst the shareholders, so 
that every shareholder would ^et a bonus of one 
new fully-paid ^OZ. shafe foi^ every /sxisting 
share held by Him. Acljordihgly, resolutions 
were passed by the co.^ (a) empowering the 
directors to declare ^ bonus dividend out of the ^ 
reserve fund, and (Z>) sanctioning the distribution 
of a bonus dividend of lOZ. per share out of the 
reserve fund, authorizing the Jp^tiSr issue of 
3728 shares of lOZ. each out'^f the unissued 
capital of the co. to be allotted pro rata amongst 
the existing shareholders, and directing tuat 
such n%w shares be paid up in full forthwith. 

The directors then sent a circular letter to every 
shareholder with a warrant for the bonus 
dividend on Ifis shares, informing him of an allot- 
ment to him of his proportion of the new shares 
and giving him an option to accept or refuse«*ttie 
allotment, and stating that if he accepted the 0 * 
allotment, he was to indorse and return the 
dividend warrant to the co. to be applied in 
payment of the new shares. Trustees of g 
testator’s will held 200 shares of the^o., and on 
receipt of the circular letter, accepted th^^r allot- 
ment of 200 new shares, indorsed and returned 
their bonus dividend warrant for 2000Z., and 
afterwards sold the new shares at a profit. The 
question then arose whether, as between the 
tenants for life and remainderman under the 
will, the bonus dividend was capital or income : — 

Ileld, on the evidence, that the co. intended 
to capitalize the reserve fund and not to dis- 
tribute it as a bonus dividend, and therefore that 
the whole of the bonus dividend wtis capital of 
the testator’s estate. 

The principle of Bouch v. Sproule (1887) 12 
App. Cas. 385, applied. In re Evans. Jones 
V. Evans - - Eeviile J. [1913 j 1 Ch. 23 ; 82 

L. J. (Ch.) 12 ; 19 Mans. 397 ; 107 L. T. 604 ; 

[1912] W. H.242 

Charge. 

Charge of legacies and debts on specific realty 
and personalty in foreign country — Miosed fund 
— Non-exonei'ation of residuary pd'sonalty — Buie 
of construction — Order of administration — Will 
— Construction. 

By his will made in 1905 the testator, after 
appointing executors and trustees, gave certain 
legacies free of duty, and subjiect to the payment 
of the said legacies and duties, and his funeral 
and testamentary expensfe and debts, he devised 
and bequeathed ail his real estate situate in the 
Argentine Eepubiic, including tfherein chafcels 
real and laud of whatsoever nature, together 
with farming stock, crops, and .household and 
farming effects and consumable stores and pro- 
visions in or about, his real estate in the Argentine, T 
unto his trustees upon tru&t to sell, and after 
payment of the expenses of such sale to pay the 
residue to the children of his two brothers in 
equal shares j and the testator devised and 
bequeathed the residue of his real and personal 
estate to his trustees in trust for his nephew, 

’the pl^ « ^ 

The testator died in 1910, domiciled in 
England, and on a qaestion being raised on 
summons whether the test^or had charged his 
real and personal estate in the Argentine with 
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WILL (Clia:^e) — eontvmied,- 

the payment of legacies, duties, a#d debts, in 

exoneratioD^of bis residuary estate : — 

Brld. ^.) tiiat, Bci life true construction of 
the will, tlH charge ’Hvas Confined tn its operation 
to the Argentine property ; 

, (ii.) that the^ rule "^of construction which 
required that there must be found in the will an 
intention not only to charge the realty, but to 
discharge the\R^tsonaU,y. applied to realty 
situate outside thd'^j^risdiction ; 

(hi.) that the fund charged was not a true 
■^lixed fund within the authority of Ilol)erl:s v. 
Walher (1830) 1 Euss. & My. 752, inasmufjh as 
there was no trust for conversion of the whole 
real and personal estate for the purposes of 
satisfying the charge. 

Held, therefore, that the devise of real estate 
in th^ Argentine charged with these payments 
jjmade it an auxiliary fund to the personalty, but 
" aid not operate to exonerate the personalty from 
its primary liability. 

But held that, as the rule of construction 
app3cable to^'ealty had no application to the 
personalty the concurrent chai'ge of legacies 
and delTts on the specifically bequeathed per- 
sonalty did exonerate the residuary personalty 
from its primary liability. In re Smith, 
Smith <o. Smith - Eve J. [1913] 2 Ch. 216 ; 

108 L. T. 962 ; [1913] W. N. 170 

Charity. 

See Charity and below, Misdescription 
and Trust. 

o 

Class. 

See below, Legacy. 

Codicil. 

Gift of residue to forty-six named persons — 
Codteil — Relocation of yift to two of the mmher 
— Con-firm ation of will-— No intestacy — Will — 
^Construction, 

By his will, dated in 1906, the testator gave the 
proceeds of sale of his residuary rt al and personal 
estate upon trust to be divide i equally between 
forty-six named persons, described in the will as 
being children, or the widows or children of 
deceased children, of his and his wile's brothers 
and sisters, including T. W. and F. W. By a 
codicil he revoked the gifts of the shares in his 
residuary estate to T. and F. W., and in all 
other respects confirmed hi^Tnli — 

Held that, although the gift was not a gift to 
a class, Ijiere was n^ intestacy as to any portion 
of the residue, but that the whole residue passed 
under the will, as .iltered and republished by the 
codicil, to the persons named in the will omittino- 
F.JV.andT. W. 

Cheslyn v. Cresswell 3 Bro. P. C. 246 

distinguished- In re Whiting. Oemond v 
Dm Launay - Joyce J. [1913] 2 Ch. 1 , 

82 L. J. (Ch.) 809 ; 108 L. T 629 : [1913 
, W. ET. 144 ; 67 S. J. 461 

Contingent Interest. 

"^See below, Legacy. ^ * 

ConversionT 

See Conversion? • 

% 


‘WILL — continned. 

Debts. 

— Mixed fund— -(Charge of legacies and debts 
upon specific reality and personalty '’in 
foreign coiB-itry — Exoneration of general 
residuary estate — Order of a<jministra- 
tion. • 

See above, Charge. ^ • 

— Eight of principal to indemnity ’by surety 
against liability — Will. 

/See Principal ^,»AND Surety. 

Devise. 

Ah solute Gift, cof. 678. 

Hstate Tail^ col. 678. 

Failure, col. 679. 

Nisde^cription. See below, Misde- 
scription. 

Residnie, col. 680. 

Rule Against Perpetuities, col. 680. 
Vesting, col. 681. 

Absolute Gift. 

Construction — A hsolute gift offreeh olds — Gift 
of mcome oj same freeholds for mai^enanee — - 
PeHod lolien resting is to tahe place — Supplying 
words — Implication to be drawn from previous 
gifts — Ultimate gift inoperative. 

Where by his will a testator bequeaths his 
freehold to his sons, and subsequently gives all 
the income of the same freeholds to his wife for 
the maintenpee of his children, and declares 
that if his wife should die before his youngest 
child shall have attained twenty -one, the property 
is not to be divided, until such youngest child 
has attained twenty-one, and then proceeds Is 
follows : “ And in case that my children should all 
die and leaving no issue, I give the property* share 
and share alike to my nephews and nieces then 
surviving,” it was held on the death of the wife 
leaving two unmarried children her surviving, 
fhat such two children tO(»k their respective 
shares of the testator’s freeholds absolutel.v^ 
because the Court held that on the construction 
of the whole will the gift over was not intended 
to take effect, unless all the children died in 
the lifetime of their mother. In re Mitchell. 
Mitchell v. Mitchell and Others 

Harwell L. J. 108 L. T. 180 ; 67 S. J. 339 

Estate Tall, 

Devise to one and Ms lawful eldest male 
issue'"' — Gift over in default of male issue . . , 
and not attaining lawful age ” — Nomen 
Gollectivuni. 

A testatf)r, by his will made in 1848, devised 
^fee-simple lands to trustees “for the use of my 
grandson G., . . . . and his lawful eldest male 
issue, .... and in default of male issue of the 
.said and not attaining lauful age, in that c^e 
then to go to my grandsons 1). and H in equal 
divisions, an t their lawful heirs” 

Held, fj/at the w*.rds^^Mawful eldest male 
issuu” shoi^d be construed as nomen collectiv’^N^ 
the word “ehiest” indicating the order of suc- 
cession; and, accordingly, that G. took an 
estate in tail male. 

Lovelace v. Lovelace (1.586) Cro. EHk, 40, 
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WILL (Devise) — amtinued, 

and Sheridan v, O'Bsilly [1900] 1 I. E. 386, 

'disti^gtiished. 

Lewis V. Puxlenj (1810) ^6 M. & W. 733, 
and JDoe d. Tremeiteh v. ^Permeicen (1840) 
11 A,f. & E. 431, applied. In re Finlay’s 
Estate - Wylie J. [1913] 1 1. E. 143 

^egal devise-^rTechnical loords — A. and “ hu 
issue male in succession ” — Words of explanation 

— Intended" devolution explained — Technical 

words unexplained — Rule of construction^Estate 
tail. « 

Teclinical words of devise must be construed 
in their technical sense, ^inless the context clearly 
shews in what other sense the testator intended 
to use them. 

clf actually used in their technical sense, 
they -must be given their proper legal effect, how- 
ever inconsistent with the testator’s expressed 
intention as to t he devolution of his estate. 

A testator devised his real estate to the pit., 
a bachelor, “ and his issue male in succession, so 
that every elder son and his issue male may be 
preferred to every younger son and his issue i 
male, and so that every such son may take an 
estate for his life with remainder to his first and 
every subs#:][uent son successively according to 
seniority in tail male, and on failure of such 
issue ” over. 

This devise was followed by a name and 
arms clause requiring every person “ entitled in 
•possession as beneficial tenant for life or in tail 
under the limitations herein contained ” to 
assume the testator’s name and arms : — 

Held, that the pit. was entitled to an estate 
in tail male in possession. 

Jesson V. Wright (1820) 2 Bli. 1, 57 ; Roddy 
V. Fitzgerald (1858) 6 H. L. C. 823, 872, 877 ; 
Van Grutten v. Foxwed [189 ] A. C. 658, 672, 
684 ; and In re Keane's Estate [1903] 1 1. R.215, 
224, 225, applied. In re SiMCOE. Vowler- 
SlMCOE r. VowLER - - Swinfen Eady J 

[1913] 1 Ch. 552; 82 L. J. (Ch.) 270 ; 108 
^ L. T. 891 ; [1913] W. 124 ; 67 S. J. 353 

Failure. 

Life estate — Remainder to “ my nearest inale 
heir ” — “ My nearest and eldest male relatire ” — 
Mo male heir — Hen'ess-at-law — Intedacy — Will 

— Construction. 

The testator, a bachelor, devised real estate to a 
trustee and his heirs in trust to pay the rents and 
profits to H. H. M. for life and after his decease 
to convey, assign, and assure the same “unto 
my nearest male heir and should there be two or 
more in equal degrees of consanguinity to me. 
then I direct the said” trustee “to convey assign 
<^nd assure the same unto the eldest of my male 
kindred for the term of his natural life with 
remainder to the heirs of the body of my eldest 
male relative.” The testator bequeathed the 
]i:esi€ue of his personal estate to his trustee in 
trust for H. H. M. for life, expressing a desire 
tihat he should not mortgage or anticipate the 
same, but assist the trustee in keeping, the r»^l 
in such repair as nrig tit be‘^nep«fssary xov 
preserving its value “ and keeping up the 
remainder in^^trust for my nearest and eldest 
male relative ’’ who should be such at the death 
of H. H. M. 


WILL (Devii^) — continued. ^ 

The deft- Mrs. W. was the heiress-at-law of 
the testator both at his* dej^th and the death of 
H. H. M. ^ if r- 

The nearest male relative^ of the testator at 
the time of his death )vas the son of a female 
first cousin, and a^ the time of -H. H. M.’s death 
was the son of a daughter of the same cousin : — 

^ Held, affirming the decision of Joyce J. 
[1912] 2 Ch. 430, that the failed and 

the testator’s heiress-at-law was entitled. In re 
Watkins. Maybery ^-'.’"Lightfoot 
C. A. [1913] 1 Ch. 376 ; 82 L J. (Ch.) 240 ; 

108 L. T. 237 ; [1913] W. N. 64 

Misdescrijytion. 

See below, Misdescription. 

Residue. ef 

Lerise — Specif c dispositions of entire prO’ 
perty at date of will — Residuary legatees — Real 
property purediased subsequent to date of will. 

By his holograph will made ir^ Jan., 19?2, 
the testator appointed his two daugl^ters “ to 
be my residuary legatees to any of my iTelong- 
ings wherever found and not already men- 
tioned in this will.” The testator then made 
numerous specific dispositions to his son and 
his two daughters of his real and personal 
property, comprising in fact all the property 
that he had at the date of his will. In the 
course of these dispositions he used the words 
“ leave and bequeath ” in several instances 
where rf‘al property was <*isp of. Sub- 
sequently to the date of his will, the testator 
purchased certain real property in the Isle 
of Man, where he was domiciled. One ques- 
tion raised upon a summons by the pit., -ps exe- 
cutrix of the testator, was whether the two 
daughters, as residuary legatees, and if so 
whether as joint tenants or tenants in common, 
were entitled absolutely to the subsequently 
purchased realty, or whether the testator died 
intestate in respect of the same. 

Martin v. Harding, [1907] 1 Ch. 465, dis- 
tinguished. 

Eve J. held, though with considerable doubt, 
that the context was wide enough to sweep in 
the residuary realty. He held, therefore, on 
the construcrion of the will, that the reJduary 
realry passed to these twoirr ladies as tenants in 
common. In re '^SffEPHBN. Stephen v. 
Stephen - - ^Eve J. [1913] W. N. 210 

Rule Agam.^t PerpMuities. 

Trust to conre.y to uses subsisting in another 
estate at death of tenant for life. 

Testator was tenant for life in possession of 
tfee W. estate and owner in fee of the D. estate^ 
By his will he devised hi^' D. estates to trustees 
upon trust to pay the rents and profits to his 
wife during her life and after her decease upon 
trust to raise two sums of 40007., and subject 
thereto upon trust o assure the said estates* “to 
such uses for such estates anJ with and subject 
to s^^ch powers fsind provisoes as under at# by 
virtue of” two deeds of July 5, 1854, and Keb. 26, 
18 »9, “ and all mesne^ assurances acts and opera- 
tions of law ” should at |Jie time of the death of 
his wife be subsisting and capable of taking 
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WILL (DSvise) — continued. % 

effect of jmd concerning the W. estate. The 
testator died in %875t and shortly afterwards 
there a reset%me^ of th| W. estate. The 
widoAT died in 19d2* At her death there was 
nothing in the then subsisting uses, powers, and 
provisoes of theW. estate whifth if inserted in the 
testator’s will would have given rise to objection 
on the ground of remoteness : — 

Held^ revewji^^ the decision of Eve J., that 
the trusts declared of the D. estates after the 
death of the widow were valid. 

Per Buckley L.J. : Lord Dwngannon v. Stnith 
(1846) 12 Cl. & F. 54G, is not an autholity for 
the proposition that the rule against perpetuities 
is infringed by uncertainty at tlje testator’s 
death whether the limitations introduced by 
reference will or will not exceed the rule. In re 
FaJ^, Fane r. Fane - G. A. [1913] 1 Ch. 404 ; 

- 82 L. J. (Ch.) 225 ; 108 L. T. 288 ; [1913] 

W. N. 61 ; 29 T. L. R. 306 ; 57 S. J. 321 

n Yetting. 

Consti'uftion — Executory devise over on a 
contiT^ency — Restricted to time prior to period of 
distribution — Vesting of estate. 

In a will, where there is a period of distribu- 
tion, a gift over on death means death before 
the periotl of distribution. 

A testator devised all his property to trustees on 
trust for the support and maintenance of his wife 
and daughter, and any other of his children, and 
directed the trustees, when any child or children 
should attain twenty-one years of age or marry, 
to apportion the property equally among them, 
subject to an annuity to his wife. The will 
contained a proviso directing that, in the event 
of the said daughter dyi g during the lifetime 
of her mother, she should have a life use of the 
estate, and on her decease it should become the 
absolute property of testator’s brother. The 
daughter attained twenty-one years of age and 
married, but predeceased her mother, 

Meld^ that the prijperty vested absolutely 
in the daughter at twenty-one or marriage, and 
was not divested by the proviso. In re Keek’s 
Estate - - Boss J. (Ir.) [1913] 1 1. E. 214 

Disclaimer. 

See Disolaimee and below, Marshal- 
ling Assets. 

Estate Duty. 

» See Ee?enub. 

Estate Tail. 

See above, Devise. 

% 

Execution. ^ 

— Affidavit of attesting witness. 

See Irish Law— W ill. 

probate — Will propounded by executor — 
Neither verbal nor written instructions by testa- 
trix — Assent to questions by nods and pressure of 
ha^ — Will pronounced for--^osts of opposing 
partiei — Prmciples * wnsidered. 

A testatrix, who was incapable of speaking 
or writing owing to ill a|ioplectic stroke, only 
assented by nods of her heg^ and several 


Will (Execution) — continued^ $ 

pressures of her hand in answer to quests<a§,s pn^t , 
to her by the person drawing iier will. SiiQi 
made a mark with ,a^ pen in lieu oi a 
signature : — ‘t 

Held^ that if the jury believed the d<7cument 
was in accordance with the wis^^es of the 
testatrix, they could find in favour of it. ^ 

Further held^ while the opposing parties were 
entitled to have the will proved in slylemu form,# 
nevertheless the 3 ?' were not justified in fully con- 
testing and must be»r tin nr own costs of yie 
action. In the Estate of Ann Holtam. 
Gillett V. Rooers an;p Others. 

Bargrave Deane J. 108 I. T, 732 , 

Executor. ^ 

— One of two executors and trustees — Pledge — 
Validity — Lapse of time — Assent to 
trust of will. 

See Executor. 

Specific gift of foreign property — Executors 
and trustees — Assent of executors — Cost of realiza- 
tion —French surcesslon duty — Power — JJkusi- 
hility — Perpetuity. 

in re De Sommbrv (Countess*- Cobleint- 
BIER v. De Sommeey - Parker J. [1912 | 2 Ch. 

622 ; 82 L. J. (Ch.) 17 ; 107 L. T. 253, 823 ; 

[1912] W. ET. 254 ; 57 S. J. 78 

Forfeiture. 

• 

Construction — Married woman — Gift of 
annuity — Restraint upon anticipation — Assign- 
ment — '‘^Whether under disahiiity or — 

Mortgage of annuity during coverture — In- 
effectual assignment — No foifeitnre. 

A te.'^tator by his will bequeathed an annuity 
to his daughter for life without power of .aitlci- 
pation during covertaro and declared that if ^ 
his daughter, whether under any disal>ility ornot, 
should assign, dispose of, or charge the aiinnity 
bequeathed to her or any })art thereof, or ^hJ!^uld 
become bankrupt or do or suffer anthing wliereby 
the said annuity or any part thereof should 
become payable to or vested in some other 
person, then and in every such case the said 
annuity should immefiiatciy thenceforth cease as 
if she were dead. The daughter while still under 
coverture executed an assignment of her antmity 
by way of mortgage : — 

Meld (Kennedy L.J. dissenting), that, the 
daughter being precluded by reason of her cover- 
ture and the restraint upon anticipation from 
making an effectual assignment, the assignment 
was invalid apart from the forfeiture clause in the 
will, and that therefore no foT'feiturc wait effected 
thereby. 

Decision of Farwell L.J., sitting as an 
additional judge of the Ch. Div., U)8 L. 'Y 179, 
affirmed. In re Adamson. The Pubmc 
Trustee r. Bildino - C. A. 109 I. T, 26 : 

[1^13] W. M. 188 ; 29 T. L. E. 594 ; 57 S. J. 

^ ^ ^ ^ 610 

DetiJi'Tni liable if/e interest — TUI 
life have his affairs liquid aledmby arrangement 
or composition'^ — Or his income or qjart thereof 
become payable to ^wme other person" 
Receiving order — Elscharge of order— Banh- 
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WILL (forfeiture) — oontmued. 
tnpt^Aot, 1869 (32 4' 33 Viet c. 71), ss. 125, 
^12^— Banlivuptoy 1886, r*. 208. 

Where a life intei^st in a trust fund is to 
determine on the happeniifg of any event 
wherel^y the income or any part thereof would, 
if belongit^ absolutely to the tenant for life, 
beccjpie payable to some other person,” the 
life interest determines, if a receiving order is 
r made against the tenant for life and any income 
comes to the hands of the trustees before it is 
discharged. r 

Whether the same result will follow, if no 
income comes to hand 'vji^hile the receiving order 
is in force, queere. 

In re SaHoris' Estate [1892] 1 Ch, 11, ex- 
plained and followed. 

A' testator, who made his will and died in 
1883, directed trustees to pay the income of a 
trust fund to a son, until he should die or “ have 
his affairs liquidated by arrangement or com- 
position,” or do or suffer something whereby the 
income or part thereof would if belonging 
absolutely to him become jiayable to some 
other person.” In Dec., 1910, a receiving order 
was made against the son. In Feb., 1911, the 
creditors b#/ing accepted a scheme for payment 
by instalments of their debts in full with pro- 
vision for a composition of Is. %d. in the event of 
the debtor's death, the Court discharged the 

f rder. Upon a summons to determine whether 
he debtor had forfeited his life interest : — 

Held^ that the debt- «r was not by the scheme 
“ having bis aff-iirs liquidated by arrangement 
or composition,” those words contemplating 
liquidation by arrangement or composition as 
recognized by the Bankruptcy Act, 1869 ; but 
that, assuming that while the receiving order 
was in fgrce, moneys payable to the debtor came 
to the trustees’ hands, the receiving order 
operated to make those moneys “ pavable to some 
other person,” and a forfeiture of the life interest 
had taken place. In re Layp. Turnbull v. 
LA#B - Eve J ri9131 1 Ch. 298 ; 82 L. J. 
(Ck.) 218 ; 20 Mans 124 ; 108 L. T. 324 ; 

[1913] W. N. 44 ; 57 S. J. 284 
Vested interest — Condition subsequent — Not 
to lire loith or be under oontrol of father — 
yalidity--^Apai nst publie policy — Uncertainty. 
In re SaNDBROOK. NOEr. -y. 8ANDBROOK 
Parker J. [1912] 2 Ch. 471 ; 81 L. J. (Ch.) 
800 ; 107 L. T. 148 ^ 66 S. J. 721 

Gift Over. 

Gift of income for life or until a certain event 
— Gift orer on that event happening — Non-happen- 
of event — Determinable life interest — Con^ 
sti-uction of will. 

A testator gave one fourth of his residue to 
trustees in trust to pay the income thereof to his 
daugl^ter B. during her life or until she should 
receive the legacy of 20,00OL left to her under 
the will of D. (who was then dead), and then 
that “the one fourth share of my residuary 
esta te a nd the income ari'Sing theref^TomVhioh^ 
have^queaf hed to her” should fall in t(f residue 
and be divided <^oetween his three other children. 
B. survived the testator and died without 
receiving the legacy, wb?ch could never be paid 
owitLg tp the insolvency of D.’s estate ;-r 
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WILL (Gift tver) — continued. 

Held, (1.) that the words of the^^gift over 
were not sufficient to e^abltTthe Court, to imply 
an absolute gift any e^entro E. ; (f'.') that E. 
took only a terminable life interest ; and (3.) that 
on E.’s death the gift ovdr took^effcct. ^ 

The principle of Lu-rford v. Clieehe (1684) 
3 Lev. 125 ; Browne v. Hammond (1858) John. 
210 ; Malles v. Etches (18.56) SDj^w. 441 ; and 
In re Cane (1890) 60 L. J. /(tm.) 36, applied. 
In re Seaton. Ellis i-.-'Seaton 

Parker J, [1913] 2 Ch. 614 

^ Hotchpot Clause. 

Several settled fmds — Trusts by referenoe — 
Settlement— fConstrucium. 

A testator gave three separate f uinls to trustees 
upon trusts, fully set out in each case, fq]> his 
three children respectively for life, with rem under 
to their issue as they should respectiv<dy appoint, 
and in default of appointment to their resp-^ctive 
children in equal shares with a hotchpot danse. 
In each case the testator gave the f,pnd over, fjn 
failure of the express trusts, upon trusts favour 
of his other children and their i-'sne siicc^f^ively, 
by reference to the trusts expressly declared in 
favour of such children and their issue concerning 
the fund given in trust for them in the Hrst 
instance. 

In the events which happened, a grand- 
daughter of the testator became entitled to one 
fund by appointment, and to a share in another 
fund in default of appointment : — 

Held, affirming the decision of Heville J. 
[1913] 1 Ch. 303. that the granddaughter was 
entitled to take her share in the unappointed 
fund without bringing into hotchpot the fund 
which she took by appointment. In re Marjce 
Wood, Sen-. In re Marke Wood. Ju.nt. 
WoDEHOUSB V. Wood - C. A. ri913J 2 Cli. 674 ; 

109 L. T. 347 ; [1913] W. H. 259 ; 67 S. J. 835 

Supplying omission by inference — Will — 
Construction. 

The testator directed three several sums 
which he had charged upon his real estate to 
be raised and held upon the ordinary trusts 
of a settled legacy in favour of each of his 
cousins A., B., and 0. and her issue. Subject 
to the charge he devised his real estate upon 
certain limitations, which had since deter- 
mined, with an ultjjpate '^trust for sale and 
division of the proce’el.^ equally between such 
of his five named cousins, including A., B., 
and C., as should be living,^ when thoetrust 
for sale came into operation, but subject to 
the following provision for hotchpot : “ but 
so that if” A., B., and C. “ or any of them 
shall then be living or shall have previously#^ 
di^d leaving issue then lichig, s'lch <>f the ^aid 
sums .... hereinbefore directed to be set 
apart for their benefit as shall have been so 
set apart for the benefit of the one or more 
of them so dying and her issue shall be brought 
into hotchpot and accounted for in the divi- 
sion hereby dii’^cted to be made of the net 
proceeds of my Tamily estate.” The will con- 
tained a subsequent declaration that the child 
or children attaining twenty-one, or if 
daughters marrying, «rof -^ch of his five cousins 
as. should be d^d, when the trust for sale came 
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WITI (HotcEpot Clause) — oontim^d. 
into operation, should take the share in the 
net proceeds of nis femily estate which his, 
her, or meir paihut #!)uid hJ^^e taken, if such 
parent had not died before the trust for sale 
»had come into ,gperat?on. 

C. died before the trust for sale came into 
operation leaving a child still living, and the 
question determined was whether A. 

and B., as wh^as G.’s child, were bound to 
bring into hotchpot ’their settled legacies : — 
Held, that the later portion of the hotchpot 
clause must be read as applying to each of 
the two contingencies mentioned in the intro- 
ductory portion, and that in the division of 
the proceeds of the testator’s re^a,! estate A. 
and B., as well as O.’s child, must bring their 
settled legacies into hotchpot. In re Hay- 
^ GAETH. Wickham u. Haygaeth 

Joyce J. [1813] 2 Ch. 9 ; 82 L. J. (Ch.) 828 ; 

108 I. T. 756 

» Renidue— Advances to children — Interest — 
ConqnitatUfh 'pending dhision. 

A^teltator directed his trustees to pay the 
income of one moiety of his residuary estate to 
his widow reducible on her second marriage, and, 
subject thereto, directed them to stand possessed 
thereof upon trust for his children in the shares 
mentioned. The shares were settled with a pro- 
tected life interest with remainders over. 

The testator directed that in computing the 
share of his eldest son, such son was to bring 
into hotchpot a sum of 22oOL — as to which 1700^. 
had been paid by the testator and 5501. was paid 
after his death by his executors — under the 
testator’s guarantee of the son’s banking account, 
and a similar direction was given as to lOOOZ. 
advanced to another son : — 

Meld, that for the purpose of ascertaining the 
proportions of the shares, the various sums paid 
by the testator and his executors to and for his 
two sout respectively ought to be added to the 
value of the moiety of the testator’s estate the 
income of which was not dh-ected to be paid to 
his widow, and from the aggregate capital so 
ascertained the sums directed to be brought into 
account ought to be deducted from the shares ol 
such two sons, and the income divided from the 
testator’s death in the proper proportions of the 
re^pective shares of ^japital so ascertained. 

In re llargreai'es, ILn^greaves v. Ilargreaves 
(1903) 88 L. T. 100, conAlered, and the method of 
comnutatiou achjpted therein applied. In re 
HaM\ Haet C Aenold - Eve J. 107 L. T. 767 

Interest. 

^ below, Legacy. 

Inlestacy. 

See above,' Accumulate, Direction to, 
Codicil, and Devise. 

Investment Clause. 

rii^onstruotion — Inrest'mP7it trustees — Power 
to invest “ as they should think desirahle, i^tt not 
in the British funds — Purchase ofjreeholds^ 

A will contained the following investment 
clause: — “My trustees btSing at liberty to sell 
all my ships, houses, and other property of mine, 


WILL (Investment Clause) — G07iti?med9 
and invest same, as they think most d^wlrable, 
but not in the .British funds, my trustees to b% 
free from all liability »ii^ investing any of* the 
money received ‘?or the sale of any ^ of my’* 
property ” 

Held, that the above clause ammori/.ed the 
trustees to invest the proceeds of sale i# the 
purchase of freehold lands in England and 
Ireland. In re O’CoNNOE. Geacb v, Walsh # 
Meredith M.E. [1913] 1 I. E. 69 

Legacy. 

Abatement, codt 686. 

Class, col. 686. 

Contingent Piterest, col. 687. 

Demonstrative Legacy, col. 688. • 

Disclaimer. See DisuLAlMEE. 

Diterest, col. 688. 

Lapse. See below, Misdescription. 

MisdesGTiption. See below, Misdescrip- 
tion. 

Revocation, col. 689. 

Specific Legacy. See below, Words. 

Substitutional Gift. See iTelow, Substi- 
tutional Gift. 

Abatements 

Release of a7inuity under a settlemeiit -%• 
Defi.ciency of assets. 

W. by settlements declared that moneys 
paid by him to the trustees of an orphanage 
should be held by them upon trust for invest- 
ment and to pay 6 per cent, per annum on 
the invested capital to him for life, andmfter 
his death to his maid -servant S. for life, and 
after the death of the survivor, upon trust 
to pay the capital and the income to the 
treasurer for the time being of the orphanage. 
By his will, W. gave 1000^. to S. on con- 
dition that she released the trustees from all 
claims to income under the settlement Itnd 
accepted the legacy in place thereof. The 
estate of the testator was insufficient to pay 
all the legacies thereby given in full : — 

Held, that if S. elected to take the legacy, 
it would abate with the other legacies and 
not be entitled to priority over them. 

Observations on Davies v. Bush (1831) You. 
341, and In re Wedmore [1907j 2 Ch. 277. 
Ln re Whitehead. Whitehead v. Steeet 

Earwell L.J. [1918] 2 Ch. 66 ; 82 L. J. (Ch.) 

802 ; 108 L. T. 368 ; [1918 J W, E*. 40 ; 

68 8. J. 823 
Class. ^ 

Nearest of Itm of deceased husband and wi^ 
— Gift to. 

In 7*e SoPBE. Naylor r. Kf^tle. 

[1912] 2 Ci. 467 ; 81 1. J. <-Ch.t826 ; 

107 I. T. 826 

Coy^ition that a feinale dotme should be a 
^jidow and if' male ^on^e a widower at period of 
distrib'HttTon — Death of female donee befiTTe^^^t 
yei'iod — S^irriral of inale donee amd his wife. 

In re Laing. T.aing Morrison 

Barker J. [1912>2 Ch. 886 ; 81 L. J. (Oh.) 

^ 686 ; 107 L. T. 822 j 67 S. J. 80 
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WILL (leg'acy) — contmmi'. 


J * Contimjent Interest, \ 

Mainteyiame of inftiM — Lemcij [f he shall 
^attain ^venty-oyie^Direction to apply income of 
o'esidue for ^enejit in certain event only — Interest 
on legacy, * 

Testator, who tjarried on business in partner- 
ship and wl^o died in 1907, by his will, dated 
♦Mar. 9, 1903, gave to his elder son, if he should 
not be a partner in the said business at the 
te»tator’s death and if he*should attain twenty- 
one, a legacy of 15,000?. ; to his younger son, 
if he should attain tv^nty-one, the sum of 
10,000?. : and to his three daughters respec- 
tively, if they should respectively attain twenty- 
one^ or marry, three sums of 7000Z., 6000?. and 
6000?.’ respectively ; and subject thereto and 
to other specific and pecuniary beq.uests, the 
testator gave ail his real estate and his personal 
estate not otherwfise disposed of to trustees in 
trust for sale and conversion and to hold the 
residuary proceeds of sale in trust to invest the 
same, and out of the income of the trust premises 
to pay an annuity of 1000?. a year to his widow, 
and subject thereto to stand possessed of the 
trust premises upon trust, if his elder son should 
at the date of the testator’s death be a partner 
in the said business (which event did not happen), 
in trust for all his children, other than his elder 
%n, who being sons should attain twenty-one, or 
being daughters should attain that age or marry ; 

^ and upon trust, if his elder son should not be a 
partner in the said business at the date of the 
testator’s death, to pay the income or apply the 
same for “ the benetit of ” all the testator’s 
chilcken in equal shares, until the elder son 
should become a partner or should attain the age 
of thirty#; and, if when be attained that age, tie 
, should not be a partner, then the trustees should 
stand possessed of the trust premises upon trust 
for all the testator's children who being sons 
should attain twenty-one or being daughters 
shofld attain that age or marry ; but, if his 
elder son should become a partner before he 
attained the age of thirty, or should die before 
he attained that age without becoming a partne., 
then in trust for all the testator’s children, other 
than his elder son, wdio being sons should attain 
tw^enty-one or being (laughters should attain that 
age or marr) . 

The elder son attained twenty-one on Jan. 28, 
1913. He was not a partner in the said business. 
The three daughterb attained twenty -one in 1906, 
1907 and 1908 respectively. The younger son 
was an infant and would not attain twenty-one 
tjll Feb. 25, 1917. 

The residuary estate produced an annual 
'**Tucome of some 2600?. after providing for the 
widow’s annuity. 

Tlips was an adjourned summons taben out 
by the trustees for the determination of the 
question whether the children were entitled to 
‘ interest on their pecuniary legacies. f , 

Wix ^^ington J., after referring to M re Georg f 
(ioW) 6 Oh. B. 837, 843, said thaC “^in the 
circumstances Cfisting at the testator’s death 
and still existing, the available income of the 
residuary estate, amounHng to some 2500?. a 
year, was directed to be applied for th^ benefit 


( 688 ) 

V' 

WILL (Legacf) — continued, 
of the legatees. In his Lor<|ship’s opinion, so 
long as that trust, was in force, there another 
fund provided for maiiitSaance, and it made no 
difference that in an evqnt which had not yet 
happened that tiusi; might deteimine. The four*^ 
elder children, therefore, were not entitled to 
any interest on their legacies during their 
respective minorities, and son was 

not now entitled to interest on his legacy. It 
was unnecessary now to aeterniine what would 
happen, if the elder son were to die or become a 
partnei^ during the minority of the younger 
son, or the point w^hich arose in In re Moody, 
Woodroffe v. Moody [1895] 1 Ch. 101. There 
would be aMeclaration that the children who 
had attained twenty-one were not entitled to 
interest on their legacies, and that undei^the 
present circumstances no intercht was payable 
on the legacy to the younger son without 
prejudice to any question which might arise 
hereaft^. In re Stewaet. Stbwaet 
Bosanqtjet - Warrington J. [1913^ W. E. 183 

ft 

Demonstrative Legacy. 

Beversionary fund — Mo time fixed ty imllfor 
payment— Date from icMch interest runs. 

Walfoki) V. Walfoed - H. L. (E.) 

[1912] A. C, 658 ; 81 L. J. (Ch.) 828; 

107 L. T. 657 ; [1912 J W. U. 186 ; 

56 S. J. 631 

— Shares — Confpany — Dividends — A pportioii- 
ment. 

See Appoetionment. 

See also above, Capital and Income. 


Disclaimer. 

— Trust legacy — Eight to retract — Successive 
life interests. 

See Disclaimee. 

Interest. 

Legacy payalle at twenty-one — Power to 
trustees to apply legacy in or towards maintenance 
of legatee — Additional funds provided for main^ 
tenance — Will — Construction, 

Testatrix, by her will as altered by a first 
codicil thereto, bequeathed ^ legacy of 900?. to 
her grand-niece A. Ae if she should attain the 
age of twenty-one years, feu t so th -t the trustees 
should be at liberty in their absolute discretion 
to apply the whole or any poftion of it or 
towards her maintenance and education. The 
testatrix also by her will made provision for the 
maintenance and education of A. A. out of other 
tw^ds, and by a fourth codicil thereto she" 
bequeathed to her all the ilioney standing to the 
credit of her current or deposit account and 
devised to her a freeiiold house. A. A. was an 
infant of the age of thirteen years : — 

Meld that, the testatrix having made provision 
for the maintenance and education of A. A. out 
of other funds, tl%& legacy of 900?. only cai^r^d 
interest from the time when she attained the age 
of twenty-one years, r 

Pett V. Fellows (1733)^1 Swans. 561, n., as 
explained by Sugden*" L.U. in Leslie v. Leslie 
(1836) LI. & G. Sug. 1, 3, and In re ChurcMl 
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Will* (Legacy) — continued. 
[1909] 2«Ch. 431„^dlst^nguished. 


In re WEST. 


WestH]?4D r. AsplanJi - . Warrington J. 

[1913 '^2 Ci?l545 ; 82 L. J (Cli.) 488 : 
109 T. 89 ; [1913] W. K. 241 


/S^i^below, Misdescription. 

^*'^isdescriptio7i. 

See below, Misdescription. 

Revocation. I 

— Construction — Gift of residue to forty-six 
named persons equally — Partial revoca- 
tion by codicil — No express disposition 
of revoked gift — Confirmation of will. 
See above, Codicil. 

Specific LegaCTj. 

See below. Words. 

^ Substitutional Gift. 

^See below, Substitutional Gift. 

Maintenance Clause. 

Maintenance clause in loill •ceasing on 
marriage — Interval between marriage and 
attaining twenty -one — Income accruing before 
marriage — ‘‘ Contrary intention ’ ’ — Conveyancing 
and Law of Property Act^ 1881 (44 ^ '45 Vici. 
0 . 41), 5 . 43. 

Testator, who died in 1909, directed his 
trustees to appropriate a share of his estate in 
favour of one of his daughters, and to hold the 
same and the accumulati ms (if any) of income 
made during her minority and d^^covertul•e 
upon trust, from the time she attained the age 
of twenty-one years or previously married, to 
pay the income to her during her life and after 
her death to hold the capital and income or so 
much thereof respectively as should not have 
been paid or applied under any trust or power 
affecting the same in trust for her issue as 
therein mentioned with a gift over in default of 
issue ; and the testator declared that if at his 
decease any child or grandchild entitled in 
expectancy for life or absolutely to a share, or 
the income thereof under his will should be 
under the age of ^wenty-one years, or being a 
female should he unmarr^^d, the trustees might 
ap[)ly the whole or ai^ part of the income of 
such expectant share of such minor for or 
towards his of^ her maintenance, and should 
invest the residue (if any) of the said income 
and the resulting income thereof at compound 
interest, to the intent that such accumulations 
* should be added to the principal share fram 
which the same shoifld have arisen and follow 
the destination thereof, with power for the 
trustees to resort to the accumulations of any 
preceding year and apply the same for or 
towanls the maintenance of any person for the 
time being presutnptively entitled thereto. 

-^he daughter attained the^gge of twenfy-one 
years on Oct. 1, 1912, having previously rnarried 
on June 12, 1912. The #hare consisted largely 
of property in Australia the income of which did 
not reach the hands of^the trustees in thisj 
country for many months afteib it had accrued I 


WILL (Maintenance Clause) — continued^. 
due. The trustees had applied income 'ftfr the 
maintenance of '’the daughter down to the date* 
of her marriage, when fh#y ceased to do so. * On 
a summons raisilig the qnes ion whetjjer the* 
trustees had power to apply inon^e accruing 
down to the date of her marriage f«r the main- 
tenance of the daughter after that date : — • 

Meld, that the maintenance cl^xuse in the 
will <lid not shew a “contrary intention” so as<» 
to exclude s. 43 of the Conveyancing Act, 1881, 
and that under that^section the trustees 
power to apply income accruing down to the 
date of the marriage for the maintenance of 
the daughter between the date of her marriage 
and the date of her attaining the age of twenty- 
one years, hut not for any further period. * 

In re Thatcher's (1884) 26 Ch. D. 426, 

followed. 

In re Wise [1896] 1 Ch. 281 ; 73 L. T. 743, 
explained. In re Cooper. Cooper r. Cooper 

Harwell LJ. [1913] 1 Ch. 350 ; 82 L. J. (Ch.) 
222 ; 108 L. T. 293 ; [1913] W. N. 40 ; 

57 S. J. 389 

See above, Legacy — Interest. 

Marshalling Assets. ^ 

— Adminisoration — Pecuniary legacies —Personal 
estate insufficient — Specific devise dis- 
claimed — Real estate descended. 

See Ad MIN 1ST RATION —Legacy. 

Misdescription. 

Charity — Bequest to Queen's College, Belfast, 
to found scholarship — Dis'olntion of college and 
incotporation of Queem's University of Belfast 
before date of will — Legatee, whether suffictf ntly 
described — Irish Unlrersltics Act, 1908 (8 Ihhh. 

7, c. 38). * 

Testatrix, by her will dated Feb. 16, 1910, « 
bequeathed 300 >Z. to “ Queen’s College, Belfast,” 
to found a “Magrath Clinical Scliolarship for 
proficiency in reports of cases at the bedsidti and 
to be open to medical students of the fourth Jear 
who shall be bona fide students at such college.” 
On Oct. 31, 1909, “ Queen’s College, Belfast,” had 
been dissolved under the provisions of the Irish 
Universities Act, 1908, and by virtue of a charter 
under the same Act the ‘‘Queen’s llniver-'ity of 
Belfast” had been incorpoi‘aLe<l, and at: the dat.e 
of the will and the <h*ath was carrying on stil>- 
stantially the same work in tlic same place as the 
former body. There was no evidence whether 
the testatrix was or was not- aware of thedissolu- 
tion of “ Queen’s 0 Jlege, Belfast,” or of the 
incorporation of the “Queen’s University of 
Belfast”:— 

Held, that for all practical purposes c’taimict ed ^ 
with the legacy the two institutions were i<lentnF^ 
cal ; that un<lcr the circumstances (t he case being 
treated as one of misdescription of tlie U%atee) 
the “Queen’s University of Belfast” was 
sufficiently referred to by the words of the will ; 
and th^t the legacy took effect, itj its favour. * 
Col^weli V. JMm% (1851) 2 8m. ^ Uj£L 31, 
followed : — 

In re MaGRATH. flrSTl®> r. QtTKtnN’ft 
University of Belfast - Warrington J. 
[1913] 2 Ch. 83h; 82 L. J. (Ch.) 532 ; 10$ 

• L. T. 1015 ; 29 T. I. E. 622 



( S92 ) 


' f r 691 ) . THE COMPLETE CHJ&BEHT DIGEST, 1913. 


wm Clftisdescription) — continued, 

£atent ambiguity — Falsa demonstratio. 

Testator, who died in 1913j^by his will made 
in *1908, appointed firf exec^itor and directed 
“my r two freehold cottages or tenements 
with theirrappurtenauces, situated at Trowbridge, 
known as ’Nos. 19 and 20 Castle Street,” to be 
soldT^by auction and the proceeds to be di rided 
between fewo of his daughters. He also 
specifically devised his freehold cottage or tene- 
ment known as No. 35, TJhe Conigre, Trowbridge, 
t© one of his sons, and his freehold cottage or 
tenement known as No. 39, Castle Street, 
•Trowbridge, to anothei^daughter. There was no 
residuary devise. At the date of his will and 
de^^th the testator owned freehold premises known 
as N.OS. 19 and 20, Thomas Street, Trowbridge, 
in addition to No, 35, the Conigre, and No. 39, 
Castle Street, but Nos, 19 and 20, Castle Street 
were not and never had been the testator’s 
property : — 

Held^ that in the description of Nos. 19 and 
20 the words “ Castle Street ” ought to be rejected 
as falsa deinonstratio merely, and that Nos. 19 
and 20, Thomas Street passed under the specific 
devise, the^testator having no other houses in 
Trowbridge so numbered. In re MAYELn. 
Foley r. Wood - Warrington J. [1913] 2 Ch. 

488 ; 109 L. T. 40 ; [1918] W. N. 242 

See above, Ambiguity. 

Perpetuities. 

See above, Devise. 

Power of Appointment. 

See PowEB OP Appointment. 

^ Probate. 

See Pbobate. 

Revocation. 

See above, Legacy. 

Settled Land. 

See Settled Land. 

Settlement. 

See Settlement. 

Substitutional Gift. 

Comtruction — Gift of income from house prO‘ 
jperty egually between children — Issue of such 
chilh^en to be substituted on the death of each 
child — Bestinatim of each child’s share of rents 
after death — Implication of cross^remaindei^s 
fsubstituting issue m the place of their deceased 
parent — Gift over of the property on the death of 
the last child. 

Where a testator gave real estate “ upon trust 
to jCy the income arising therefrom unto my 
children in equal shares during their lives or to 
their issue in case any of them shall di^ before 
the others of them, and ^fter the decease of 
iQjibcl^^ldren then in trust tcfhold tKe pro- 
perty in trust to sell the same, &:c.” 

Held, that the principle of Armstrong v. 
Eldridge (1791) 3 Bro. C. 0. 215, could be applied 
to this case, even thonglT there was a clause sub- 
stituting issue for their deceased parents. 


f' 

WILL (Substitutional Gift) — continued. 

Held, accordingly, tkat there was a sufficient 
indication in thf: will or/in intention & the part 
of the testator that there should be, so to speak, 
cross-rem tinders in re«p^ct of this income, tlj,e 
issue being substituted on tlfh death of their 
parent in respect of such parent’s share. In. re 
Tate. Williamson v. Gilpin^ S rgant J. 

109 L. 58 S. J. 119 

“ Or ” — Substitutional or alternative gift. 

Testator bequeathed leaseholds on trust for 
each ^f his daughters for life, “and from and 
immediately after the decease of my said 
daughters respectively the part or share of each 
deceased ddbghter to be in trust for her or their 
child or grandchild or other lawful issue living 
at their or her decease on their respectively 
attaining the age of twenty-one years.” «<■ 

A daughter who survived testator died, 
leaving her surviving (1.) eight children, (2.) one 
grandchild (son of a deceased child), (3. ) #iix 
other grandchildren (children of livifig children). 

The question was whether the bdqu^st ex- 
tended, after the death of the tenant for life, to 
(1.) all her fifteen children and grandchildren, or 
only to (2.) the eight children and the son of 
the deceased child, or only to (3.) the eight 
children. 

Eve J. read the bequest as being, after the 
death of each dmghter, in trust for her children 
living at her death on attaining twenty-one or 
for her grandchildren living at her death on 
attaining twenty-one or for othef lawful issue 
living at her death on attaining twenty-one, 
thus making each class the object of an alter- 
native original gift. The proper construction, iu 
his opinion, was that, if children of a daughter 
were living at her decease, they took as a class 
to the exclusion of the other classes. The result 
was that the deceased daughter’s share went in 
eighths to the eight children surviving her and 
attaining twenty-one, to the exclusion of the 
child of her deceased child and her six other 
grandchildren. In re Aldebton. Hughes v. 
Vandebspar - Eve J. [1913] W. N. 129 

Survivorship — Gift over — “ Other and others.’’^ 

Under a gift, in the event of a daughter 
dying without being married, to the other and 
others of the testator’s daughters by name iu 
equal shares, the woffis^‘ other and others” will 
not be read as “ survivSr and survivors,” unless 
the context requires it. ^ ^ 

A testator, having three unmarried daughters, 
C., J., and L., and one married daughter E. G., 
directed his trustees to divid.c the net proceeds of 
his property between his daughters ^C., J., and L.^ 
ii?- equal shares, their shares to become vested 
and payable on marriage, the yearly interest to 
be paid to each in the meantime, and if any of 
them, the said G., J., and L., should die without 
being married, then, as well the original share 
thereby given to her so dying, as any cipher 
share which she should have taken by survivor- 
ship^^)!’ accruer, •*fshould go and belong t^the 
other and others of them and also to the said 
E. G., in equal sharesr 

0. married ; J. ^ud fa. never married. C., 

E, G., and J. predeceased L. 

On the deatm of L., the question arose, Who 
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WILL (SulDStitutional Gift) — contAed. 
was entitled to tb^ fund which represented the 
shares o%l . and L. ? \ I , , , 

Eeld^ that the words ‘‘other and others’ 
should not be read a| equivalent to “survivor 
"Ind survivors,” *but were tq^be read in their 
ordinary meaning, and that the fund was divisible 
between the representatives of 0. and E. G., 
equally. SsiLyMY v. Bond - O’Connor, M E. 

^ (Ir.) [1913] 1 1. E. 170 


Trust. 

Gift, col. 693. I 

Conversion, See CONVEESION. 
Trustees, col. 694. 


1 Gift. 

** Beneficial interest — Gift to widow for benefit 
of children , 

A. bequeathed his property to his wife, in 
tHe followigg terms : — “ I leave and bequeath 
all my property, chattels, money, bank shares, 
and "^Qy life insurance, or whatever I am 
possessed of, or entitled to, to my beloved wife 
to be di-ioosed of as she may think best, for the 
good of our children ” : — 

Held, that under this bequest, the wife became 
entitled beneficially to the whole of the property. 
In re Beeryman. Berryman v. Berryman 
M:.E. [1913] 1 1. E. 21 

Beneficial interest or trjist. 

A testator bequeathed to his wife his entire 
worldly effects to be managed as best she 
could for the benefit of their children : — 

Heldf that the wife took no beneficial 
interest. 

In re Berryma/rij Berryman v. Berryman 
[1913] 1 1. R. 21, disapproved. In re Hickey. 
Hickey v. Hickey - - C, A. (Ir.) [1913] 

1 I. E. 390 

Charity — Home for ladies of limited means 
— If home unnecessary distribution to ladies con- 
sklercd worthy — Residue of estate to be expended, 
as trustees ’’'’hnnw to he most in ap'eemeiit wit li- 
my desires''^ — Uncertainty — Secret trust— Com- 
munication to one of two trustees — Trust on face 
of will — Acceptance — Trustee-beneficiary — Parol 
eridence. ^ 

The testatrix, who <Bed in 1911, by her 
will, dated Mar. 8, 19(w, confirmed by codicil 
iR the year 1903, devised and bequeathed her 
resiouary estate to the pits.. Dr. Le P. and 
his daughter, W. Le P., to convert such por- 
tion as should be desirable upon trust for the 
maintenance of a “ temporary house of resi- 
"Mence for laHies of limited means.” If at a^y 
time such home shSald be unnecessary, the 
money thus set apart could be distributed by 
her trustees ^to ladies they might consider 
worthy of assistance. The testatrix appointed 
Br.* Le P. and W. Le P. executors, and 
directed that her trustees and executors should 
exp^d all or any of the residue of her i^tate 
“ in such manner as they know to be most in 
agreement with my desir«s.” Dr. Le P. proved 
that the testatrix in gie year 1886 said to him 
that she intended to prT)vide for his three 
children, and in the same montJi that she exe- 


WIIL (Trust) — continued. * 

cuted her will she handed a duplica^ Zf it tb * 
him, stating thcit it carried out her intentJonif * 
expressed before^ Th?^ Dourt found that from^ 
that time until her death the testatMx was 
intending that her estate should uil^iiiia-tely go 
to Dr. Le P.’s three daughters : — * 

Held, that the subsequent ’bequests diH not 
introduce a gift for objects altermtive to tlie 
primary trust so as to render the whole dis-^ 
position void for uncertainty. 

Held, accordingly, the trustees not havitig 
a discretion to apply the money to charitable 
or non-charitable objects, that the primary 
trust was a good charitable trust to appro- ' 
priate so much of the testatrix’s cstai4 us 
might be necessary for the maintenance of the 
house or home. 

The testatrix had definitely communicated 
to Dr. Le P. before or contemporaneously with 
making her will her intention already formed 
that the residue should be disposed of in a 
particular manner, and he had accepted the 
trust. 

Held, therefore, the existence of a trust 
being disclosed on the face of tl^ will, tliat 
it wajs not necessary that the trust should be' 
communicated to and accepted by all the trus- 
tees, and the ultimate residue wm held upmi 
trust for the three daughters of Dr. Le 1*. 

In re Gaedom. Le Page v, Att.-Gkn. ^ 

Eve L 108 I. T. 9S6 * 
Conversion. See CONVERSION. 

Trustees. 

Art gallery — Bequest to corporation of pictures 
— If suitable gallery in G.^-If not bequesfA^to 
provide '' — Public subserlptums— Land held by 
corporation as education authority — AgreemeM to 
buy site — Symetion of Court — Mai nfc'na nee fund • 
— Education (^Administrative Prorisions) Act, 
1909 (9 Hdw. 7, c. 29), s. 5. 

A testator, who died on Feb. 4, 
bequeathed to the pits, liis pictures upon tmst 
that (a) if within five years from his death there 
should be established in G. a free art trailer v 
sufficiently extensive to admit the HclcjctiKl 
pictures, his trustees should give them absolutely : 
or (b) the trustees might' pay 30,tHH)L to *be 
applied in or towards enlarging a galhiry. Pro- 
vided that if within a specilietl time a sum hud 
been subscribed which with the 30,t)OOZ, wmild 
be sufficient “ to provide ” a satisfactory gmilery, 
the fundsbouhi be paid over, (c) If his truMtees 
should consider that a satisfuctorv gallery <?ould 
i “be [)rovided ” for the 30,000^. wifliout. (urntribu- 
tions, it might be applied accordingly, 'fhf 
residue was bcfineathcd to ('harities. I’hc tnmf 
asked that a provisional agreement indween them 
and the G. Corporation providing for Ific fUipro. 
priation by the council, with the approval muler 
s. 5 of the Education Act, 1909, the Local 
Govcrn|aent Boar<l, of certain laiiti held l>y them 
ipr etlu<iational purpe^^es as a site for ilm art ^ 
gallery ,*t he V^y men t of 50001 m its prmMe 
income thereof to be applieii for tfie maintenance 
of the gallery, the erection of the gallery l>y the 
trustees, and its maintenance by the coiiik*iI, 
might be sanctioned : — * 

Held, » that the testator must in clauses (b) 
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WILL (Trust) -—coTitmued'. 

randf*^/') have contemplated that part of the 
• 30,000^. 'vvoukl be applied for iitaintenance. That 
thff testator had provi^lerl for the necessary build- 
ing and adequate mairitenantie and endowment, 
and tiiat therefore the agreement providing for 
payment &000L to the corporation, for the rest 
of |*he fund to be expended in the erection, on 
the site proposed, of the building would be 
sanctionedr Re Shipley. Middleton 
Gateshead Cobporation - Eve J. 77 J. P. 
^ ' 424 

Power to grmit mmiug leases — Unopened 
. mines, • 

J. E. H. Harter, by his will dated May 18, 
1905, devised and bequeathed to his trustees 
al5 his real and personal estate upon trust to 
sell and convert and invest the proceeds as 
therein mentioned, and to pay the income of 
such investments to his wife during her life, 
and after her death to his daughter for life, 
and after the death of his daughter to hold 
the same upon certain trusts for the benefit of 
her children. The testator gave his trustees 
full power to postpone the sale and conversion 
of any part of his property and directed that 
the income of the unconverted property should 
be paid to the person or persons to whom the 
income of the proceeds of such sale and con- 
version would for the time be payable or 
^applicable under his will, if such sale and con- 
version had been actually made. Clause 11 
of the will was as follows : “ I declare that 
as regards any real or leasehold property re- 
maining unsold, my trustees may let or demise 
the same from year to year or for any term 
of years, at such rent and subject to such cove- 
nants and conditions as they shall think fit, 
and may accept surrenders of leases and tenan- 
cies, cut timber, expend money in repairs and 
improvements, and generally manage the 
property according to their absolute discre- 
tion ” 

^ The testator died on Oct. 20, 1910. 

At the date of his death the testator was 
possessed of a large estate, including mineral 
property. There were opened and unopened 
mines on the estate and also a seam or bed of 
coal lying under about sixty-three acres of 
land reserved to the testator on a conveyance 
by him of the surface of the land. This seam 
was unopened at the date of his death. 

This was an originating summons taken out 
by the widow, the tenant fox life, for the 
determination (inter alia) of the question 
whether the trustees of the will had power to 
fjgrant a lease or leases of the above-mentioned 
^nopeiTed seam or bed of coal or any other un- 
"^orked mines forming part of the testator’s 
estate. 

y/arrington J. said that in his opinion the 
case was covered by authority beginning with 
the statement of law in Co. Litt. 54b, and 
followed by the dictum of KinderslSy V.-C. 

V. Rowland (i86^5) L. 2JSq. 1^, 
Too, and the decision of Joyce J,*^m In re 
Baskerville, Baskerville v. Ba^kernille [1910] 
2 Ch. 329, followed by Swinfen Eady J. in 
In re Daniels^ Weekes^. Daniels [1912] 2 Ch. 
90. His Lordship had been xeferrel^^ to In re 


WILL (Truft) — continued. 

Barker, Wallis v. Barker T. 686, 

in which Hekewich heM that trastees had 
power to grarft a le4ce of unope^d mines. 

It was sufficient to say with regard to that 
case that it was distinguishable from the 
present, on the gi'ound that tfiere were no open 
mines. Kekewich J. was dealing only with 
unopened mines. In his opinion 

his duty was to follow Rowland 

(supra), In re Baskervelle (supra), and In re 
Daniels (supra), and to hold that the trustees 
had no power to grant a lease of any unopened 
minel forming part of the testator’s estate. 
In re Hartee. Harter v. Harter 

. Warrington J. [1913! W. If. 104 ; 

67 S. J. 444 

— Trusts by reference. 

See Settlement. ^ ^ 

Vesting, 

See above, Devise. 

e* 

Will Speaking from Deafii. ^ 

'•^Furniture and household effects at^present 
at a:'— W ills Act. 1837 (1 Viet. c. 26), 24. 

By his will a testator gave T. an annuity of 
400L per annum and “ all my furniture and 
household effects at present at A. lodge.” He 
appointed his brother sole executor, and gave 
him all his residuary estate, and said : “ My 
books, family letters, and relics at present at A. 
lodge to become the property of the said sole 
executor.” The testator after tKe date of the 
will bought a motor-car, which was at A- lodge 
at the date of his death. The question was 
whether the motor-car passed under the gift of 
furniture and household effects “at present at 
A. Lodge ’ ’ : — 

Held, that no contrary intention within s, 24 
of Wills Act was shewn, that the will spoke „ 
from the date of the death, and that the motor- 
car passed under the bequest. In re Ashbubn- 
HAM. Gaby n, Ashbuknam - Swinfen Eady J. 

107 L. T. 601 ; [1912] W. N. 234 ; 67 S. J. 28 

Words. 

“ Cash in house ” — “ Consols ” — “ Swings hank 
deposits — Post Office money orders — Two and a 
Half per Cent. Annuities — Local Loans stock — 
Letter written hy te^ator—AdmisslhUity of evi- 
dence — Post Offee Ac!^ 1908 (8 Fdw. 7, o. 48), 

5. 23. 

A testator left his wife “ Q1 cash in Iffouse,’’ 
and to his wife and a daughter in equal shares 
“ all cash in bank, Consols, shares, and savings 
bank deposits.” He made no residuary be- 
(juest. At his death he had in the house sonrs 
coin, and Post Office Oaoney orders- to the 
amomit about 707. He had also 6001. Two 
and a Half per Cent, Annuities standing in his 
name at the Bank of England, and 2007. of the 
same annuities and 3007. Local Loans Three per 
cent, stock, the two latter stocks standing in 
his name in ftie stock register of the^ost 
Office. He had the last three mentioned stocks 
also at the date of his will. He had no Con- 
solidated stock either ^t the date of his will 
ox at his death. Ke wks accustomed to keep 
money orders^to a considerable amount in his 
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Wlllt (WoMs) — Gontmmd. 
house. He had written a letter shortly after 
the date o**f his wi^ to his wife in which, in 
speaking^ his J^rope^^'^y, he ^ mentioned his 
“ Consols ” : — 

Held, that the monfy orders passed to his 
wife as ‘‘cash ia house”; t^at the letter to 
his wife was admissible in evidence to shew 
the sense in. which he used the expression 
“ Consols ” ^a^S>*^at the Two and a Half per 
Cent. Annuities j^se^ under the bequest of 
“Consols” and the Local Loans stock passed 
under the bequest of “ savings bank deposits.” 
In re Windsoe. Public Teustee v, Wi#dsoe 
Warrington J. 108 L. T. 947 ; [1913] W. H. 

176 ; 29 X. L. E. 562 ; ^7 S. J. 555 

Gift to “ Children ” — Exclusion of illegiti- 
mate children — Construction of will. 

^ A testatrix by her will dated in 1911 gave the 
residue of her property in trust for her brother 
p. during his life, and after his death in trust for 
“ Siil or any the children or child of ” F. living 
at the deathcof the survivor of testatrix and F., 
“ and ^h«!> children or child then living of any 
deceased child of his who, whether children or 
grandchildren, being male attain the age of 
twenty-one years or being female attain that 
age or marry.” 

At the dates of the will and the testatrix’s 
death respectively F. had six illegitimate children 
living (who had been borne to him by K., 
to whom he ^vas reputed to be married and who 
died in 1900), and two legitimate children by his 
marriage in i904 with S. K. was throughout 
supposed to be and was accepted as F.’s wife in 
the society in which they moved ; her six 
children were received as legitimate children ; 
and the testatrix knew them all and was fond of 
some of them. The testatrix and F. both died 
in 1911 

Ideld^ that only the two legitimate children 
took under the gift. 

In re Brown (1890), 63 L. T. 159, followed. 

In re Bn Bochet [1901] 2 Ch. 441, not 
followed. Tn re Peaece. Alliance Assue- 
ANCE Co. T. Feancis. Sargant J. [1913] 2 Ch. ^ 
674 ; 109 I. T. 514 ! 
Issue " — lleslduary gift to hrofhers and 
sisters and their issue — Beath of tenant for life 
after all the hr of hers ^nd sisters — Meaning of the 
word “ issue ” — Brimafaciei$neammg — Ambiguity 
— Gift over — Contingent vested gift.. 

The rule in Sibley v. Ferry (1802) 7 Ves. 522, 
is onlj^ a rule wduSi has determined a particular 
ambiguity in a particular w’uy. 

Where there is internal evidence in the will 
sufficient for the Court to draw an inference that 
iHie narrow interpretation of the woi'd “issued’ 
by that rule to mean effildren only is rebuttable, 
such inference should be drawn and the broader 
and prima facie meaning of the word “ issue,” as 
including all decendants, thereby restored. Be 
Embctey, Page v. Bowyee - Sargant J 
109 L. T. 611 ; 58 S. J. 49 

I^hews — Exclusion of nejyMim of hus^nd 
of testatrix. 

A testatrix appointed •my nephews A. B., 
E. H. L., and W. H. iiE.’\to be the executors 
and trustees of her will, and^gave all her 


will (Words) — contmued, 
residuary estate to them upon trust for ^ 

“ between my uej^iews cund nieces livii^g at the , 
date of my decease ” aM the chikiren of hat 
nephews and nieces who had predefjcasefl her. _ 

A. B. was a son of a brother of the test*airLx:. 

R. Ff. L. and W. H. H. w^ere nephcw's.M’ her first 
husband. > 

An originating summons raised the(|uestion 
whether the words “ nephews and niches ” in the , 
gift of residue included nepliews aTid nieces of 
the testatrix onlj^ or ako included the nephew^ 
and nieces of her lust Imshand. 

Sargant J. said that,^ apart from the avoixIs 
appointing the irustecH, only the testatrix’s own* 
nephews and nieces would take. He xvas not 
prepared to say that the single use of tb(i wevd 
“nephews” inaccurately in that part of the will 
justified the interpretation of the same wonis in 
the gift of residue in a similarly inaccurate 
sense. He held, accordingly, that only the 
testatrix’s own nephews and nieces ai>d the 
children of such of them as had predeceased the 
testatrix took under the gift-. In re Ckeen. 
Bath v. Cannon Sargaut J. [1913] W. K. 328 

Beady money standing In my na;f^ie or to my 
credit at my hanlF' — Money on deposit ’---Course 
of h'usiness. 

Where the evidence shews that by the 
course of business between the testatrix and 
her banker money on deposit at her bank wns-% 
frequently drawn upon by the tesUitrix, and ^ 
such drawings were always met in precisely 
the same manner as drawings upon her current 
account : — 

Held, that the gift in her will of “ ready 
money standing in my name or to my credi^f at 
my bank ’* was effectual to pass such moneys 
on deposit account. In re Bodmell? Saf- 
FORD V . Saffoed - Earwell L. J. 108 L. X, 184 ; % 

57 S. J. 284 

WINBIIS’G-XTP — Building society. 

See Building Society. 

— Company. 

Si'e CoMEANY — W ind iK<i -UP. 

WINDOWS — Breaking — Damage “ eauHcd 
directly by or arising frmn civil eom- 
nn^.ion or rioting.” 

See. Insurance (Ulate Class). 

WIXNESS — Priuitice A(di(>n tried In CJlianerry 

DiviHiun with Avil nesses— Form iaxler 
— Appeal Schtnluks of evidence — 
Names <»£ witneHnea. 

See Appeal— Court of Appeal 

WORCESIEE AND BIBMINaHAM CANAD 

See Briix^e. 

% 

WORDS —“Bank” of river. Cheshire Lines 
Committee c.Hkaton Norris IL D. (*. 

• [1913] 1 K. B. 325 « 

— “ Cas4 l^ouse.”* /J re Winds<')IL 

Trustee r. Windsor - 108 I. X. 947 

— “Children.” In re Vemwe. Auaasvk 

Assurance Co* v, Francis 
^ [1918] 2 Ch. 674 
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— ‘‘ gpachman.” London 0. 0. -zj. Allen 

[1913] 1 K. B. 9 

— Company.” Du^tbar Harvey 

^ [1913] a Ch. 530 

— “ Comi^ny, Private.” I>i re White. 

TfiEOBALD 'G. White 

^ ' [1913] 1 CiL. 231 

— “ Company, Public.” I')i re White. 

ThIsobald 'd. White 

^ r [1918] 1 Cli. 231 


WOEDS — ec^it'hmed, ^ 

— “ Moderate” speed. The “ Counsellor ” 

I? [1913] P. 70 

— “Nominal r<Sbt.” <^<5>vEHNORS 0 #^ Stepney 

and Bow Educational Foundation 
r. Inland BEfENUE^CoMjvms. 

[1913] 3 Ki B. 670 

— “ Opposite party.” Studlby v. Studley 

p. 119 

— “Or.” Alder^on. Hughes v, Fan- 

DEESPAR - - [1913] W. H. 129 


— “ Contract of service.” See Insurance 

(National) ‘^and Workmen’s Com- 
pensation— -Workman. 

Contrary intention ” expressed in settlement 
• ' In re Hanbuey’s Settled Estate 

[1913] 2 Ch. 857 

~ “ Debts.” See Principal and Surety. 

— “ Department.” Pickles r. Foster 

[1913] 1 K. B. 174 

— “ Directing my course.” The “ Tempus ” 

' [1913] P. 166 

— “ Domestic purposes.” Metropolitan 

b5ard Avery - [1913] W. N. 370 


“ (jjther and others ” 


Stanley r. Bond 

[1913] I. B. 170 


“ Passenger steamer.” Weeks v. Boss 

[1913] 2 K. B. 229 
“Permanent trusts.” Att.-Gen. London 
(City) Corporation ^ 

[1913] 1 K. B. 201-' 

“ Pits.” Lopthouse Colliery, Ld. v. 
Ogden - . - 107 L. T. 827 

r 

“ Purchase ” of reversion. iNLAJffD Bevenue 
Commes. r, Cribble ^ . 

[1913] 1 KB. 220 
“ Beady money.” In re Bodmell. Sapford 
Sapford - - 108 L. T. 184 


- “ Eldest or only son.” I7i re Wise’s Settle- 

ment, Smith v. Wallis 

[1918] 1 Ch. 41 

- “ Employment of a casual nature.” See 

Workmen’s Compensation — Work- 
man. 

- “ Grade.” Barnett r. Port op London 

Authority - - [1913] 2 K. B. 115 

- Heir-at-law.” In re Davison’s Settle- 

ment. Davison (Cattermole) r. 
. *Munby - - [1918] 2 Ch. 498 

- “ Impracticable.” Godden r. W. Cowlin & 

Son . - - [1913] 1 K B. 590 


— “ Bedeemable.” Edinburgh Corporation 

t\ British Linen Bank 

H. L. (Sc.) 133 

— “Single private drain or sewer.” Holywood 

U. D. C. r. Grainger (Margaret) 

[1913] 2 I. E. 126 

— “ Stores.” The “ Hicolay Belozwetow ” 

[1918] P. 1. 

— “Subject” of Colony. See Foreign Judg- 

ment. 

— - “ Swerve.” The Olympic and H.M.S. 
Hawke - - - [1918] P. 214 

— “ Two-thirds ” limit. See Trustee. 


- “ Improvements.” In re H anbury’s Settled 

^ Estates - - [1913] 1 Ch. 60 

- “ Issue.” In re Embury. Page r. Bowyer 

109 I. T. 611 


“Workman.” See WORKMEN’S Compensa- 
tion. 

“ Wreck.” The “ Olympic ” (Wages) 

[1913] P. 92 


- “ Issue male in succession.” In re SlMCOE. 

Yowler-Simcoe r, Vowler 

[1913] 1 Ch. 652 

» “ Land used only as a railway.” Tottenham 
XJ. D. 0. Metropolitan Electric 
Tramways Ld. - [1918] A. C. 702 

- “ Lawful eldest male issue.” In re Finlay’s 

Estate - - [1913] 1 1. B. 143 

- “ Male heir, my nearest.’' In re Watkins. 

Maybery Lightfoot 

[1913] 1 Ch. 376 

- ‘^ale relative, my nearest and eldest.” In re 

Watkins. Maybery v. Lightfoot 
[1913] 1 Ch. 376 

- “ Manual labour.” See InsFueance 

^ ^ (National). ^ ^ ^ ^ ^ 

- “ May.” Calico Printers’ Association, ’ 

Ld. -i^rBoOTH - C. A. [1913] 3 K.B.662| 

Bex v. Mitob:bll (Olitheeob JJ.).! 
Moe parte Livesey [1918] l^K. B. 601 


WOBDS (GENEKAL). 

See General Words. 

WOEDS (TECHNICAL)— Will-Legal devise— 
A. and “ his i^ue male in succession ” — 
Words of explanation — Intended devolu- 
tion explained — Teofenical W'or#s un- 
explained — Buie of construction. 

See Will — Devise — Estate Tail, 

WOEKMAN— Employer and. „ m 

* See Mastb r an»» Servant, and W orz- 

MBN’s Compensation. 

WOEKMEN’S COMPENSATION. 

Accident arising out of and in the amme 
of Employment^ col. 701. 

# AocidM — Claim^^ col. 725. ^ 

Ii^ury^ col. 726. 

Notic§^ col. 730. 

Agrepient, See below, Competfsation. 
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WOEKB?Eir’S COMPENSATION!S-caM«?ii4«(7. 

• A]}peal.^ See below, Compensation — 

. a » 

Arlitratlon. See below, Compensation. 
Qlaim^ Se^ahove^ Accident — Claim, 
Comi)ensatio)i — Agreement^ col. 734. 

Arlitratioii^ col. 736. 
Assessment^ col. 739. 

Payment into Court, 
col. 743. 

Pedenijjtion, colpTM. 
Recieio, co\ 745. 

Contracting-out Scheme, col. 754. 

Costs, col. 755. 

Peath. See above, Accident— Injury, 
Pe^eudants, col. 7B7. 

Pisease. See above, Accident arising 
•&c., and Industrial Disease. 

Evidence, col. 760. 

Inoagmcity, col. 760. 

Indemnity, col. 760. 

Industrial Pisease, col. 762. 

Injury. See above, Accident — Injury. 

Medical Examination. See above, Com- 
pensation — Eeview. 

MSdlcal Referee, col. 763. 

Rew Trial, col. 763. 

Rdtlce of Accident.. See above, Accident 
— Notice. 

Remedies, col, 763. 

Seaman, col. 765. 

Shljgping, col. 766. 

Suh-contracting, col. 766. 

Worhman, col. 767. 

Accident arising out of and in the course of 
Employment. 

Anthrax. mSee below, Evidence. 

A]}pend\oitis. % %ee below, Evidence — 
Pall, and Accident —Injury. 

Assaul?, See below, Rish not Incidental i 
to Employ me nt. 

Blood Poisoning. See below, Evidence. 

Evidence, col. 702. • _ 

m , ^ 

Heart Pisease. See above, Evidence. 

Hernia. See above, Evidence. 
Infecikms PUeases. above, Evidence. 
Pe?Ito?dtis. See above, Evidence. 
Pleurisy. See sihoYQ^jJiIdenoe: ^ 
Pneumonia. See above, Evidence. 

Rish Incidental ?o Employment, col. 711. 
Rish JSfot I^oideJital to Employment, 


OF CASES. 


C 702 5 


col. 716. 




WOEKMEN’S COMPENSATION (Accident aris- 
ing out of and in the course of Em^o^entJ — • 
continued. • # * ' 

• j^nfltrax. ■* 

See below, Evidence. ^ 

# 

■ Appendicitis. • 

See below. Evidence — F^dl, and Acci- 
dent— Injury. 

Assault. 

See below, Rish not Incidental to Em- • 
ployment. 

Blood Poisoning. 

See below, Evidence. 

Evidence. 

Anthrax, col. 702. 

Appendicitis, col. 702. 

Blood Poisoning, col. 702.^ 

Chill, col. 703. 

Plsappearance. See below, Prownbig. 

Browning, col. 704. 

Fracture of Spine, col. 705. 

Ileai't Pisease, col. 706. 

Heat Apoplexy, col. 707. 

Infectious Pisease, col. 708. 

Onus of Proof , col. 708. 

Peritonitis, col. 708. 

Prohibited Act, col. 709, 

Rupture, col. 709. 

Anthrax. 

Handling of a number of dead anwials 
— One grroved to have died from anthrax — 
Suspicions in other cases — Some handled in em- 
ployment, others not — Worhmeri's Compensation 
Act, 1906 (6 Edio. 7, 6*.'58), 1, sub-s. 1. 

Sherwood v. Johnson - C. A. [1913] 
W. C. & Ins. Eep. 57 ; 5 B. W. C. C. 68 

Appendicitis. 

Chief apparent injury to unhle — Pevelopment 
of appendicitis, gje/itonitls— Finding by arbitrator 
that death loas result of the accident — Worhme'ti^s 
Compensation Act, 1906 (6 Edw. 7, e.*5S), s. 1, 
a7id Salted. I., s. (1) (a). —-r' 

Held, that there was evidence upon which 
the arbitrator’s finding could be supuprted. 
Euman r. Dalziel & Co. - Ct. Sess. [1913] 
W.,C. & Ins. Eep. 49 

• 

• • Blqpd •Poisoning. ^ ^ 

Peath as result of injury Brichlayer — 

A brasion — Inference — Worhuienh Comgmisation 
Act, 1906 (6 Edio. 7, c.J)8), s. 1. 

On leaving his home to go to work, a brick- 
layer nothing the matter with his hands, 
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WOKKfEirs OOMPEIirSATIOH (Accident aris- 
pig out of^and in tEe course of Employment) — 

^eo)iti-?iued, ^ 

but on his return there^ was admail abrasion 
on the bS,ck of his left hand where the thumb 
joins the han^. Eour weeks later he developed 
an abbess in his left armpit, and died a few 
days later of septic poisoning. On the day 
o| the injur/* the bricklayer was engaged in 
cutting a chase in brickwork with the aid of a 
han^mer and chisel. The wound, which was a 
common one for bricklayers to sustain, was 
such as would be caused by the hammer siip- 
^pihg off the head of the &isel and striking his 
hand. The medical evidence was that the 
absc(ies was most likely to be attributable to 
an abrasion on the arm or hand. There was 
no evidence that the man had any other 
abrasion, and the bacillus could not enter the 
blood except through an abrasion of the skin. 
The doctor gave it as his opinion that the 
abrasion was the cause of the septic poison- 
ing : — 

Held, that the county court judge was 
justified in inferring that the workman had 
met with an®accident arising “ out of and in 
the course of ” his employment, and that his 
death resulted from the accident. Eleet r. 
B. H. Johnson & Sons - C. A. [1913] 
W. C. & Ins. Eep. 149 ; 6 B. W. C. C. 60 ; 
® 29 T. L. E. 207 ; 57 S. J. 226 

® Death — Collier — Worhiien's Comjwnsation 
Act, 1906 (6 Mw, 7, c. 58), .s\ 1. 

Howe r. Febnhill Collieries, La 

C. A. 107 L. T. 508 ; 6 B. W. C, C. 629 

D^st in eye — Ahrauon — Injiammatxon — 
Wcrlmen' s Com pensation Act, 1906 (6 Ddw. 7, 
c. 58), k 

. A workman got some dust in his eye while 
at work and inflammation subsequently set in, 
with the result that he was incapacitated. The 
medical evidence was that the germ which 
caifTbd the inflammation could only have 
entered the eye through an abrasion, and that 
it could not have entered with the dust or have 
been rubbed into it by the man in clearing 
his eye. There was no evidence to shew when 
and how the germ got -into the eye : — 

Heldt that, even assuming that the abrasion 
was caused by the workman in trying to clear 
his eye, the county court Judge was justified in 
holding that the injury was not due to an 
accident arising '“out of” the employment 
within s. 1 of the Workmen's Compensation 
Act, 1906. Bellamy v, James Humphries & 
SLons, Ld. - C. A. [1913] W. C. & Ins. Eep. 

169 ; 6 B. W. C. C. 63 

Chill. 

Chill — Miner contracting chill through stand- 
ing for one and a half hour in drmght from jfit \ 
shaft while waiting to go up — Miner ordered to 
teare work and go up in consequence wreck \ 
in another shaft — Workm^n^'s CompensaPon Aci^ 
19^. (C Mw. 7, f?. 58), s. 1, sU-s. ir 

Meld, that ^eath was not due to injury by 
accident. Alloa Coal Co. v. Drylie [1913] 
W. 0. & Ins. Eep. 213, distinguished. John 
Watson, Lh. u. Beown'^- - Ct. Sess. [1913] 
W. 0. & Im. Eep. 223 ; 6 B. WrC. C. 416 


WORKMEN’S OOMBENSATION (Acoideat aris- 

ing out of and in the course ojf Employment) — 
continued. ^ 

Pleurisy — Workmen's fS)mpe%sation Act, 1906 
(6 Edw. 7, c. 68), s. 1, siib-Srl. 

A collector and- canvasser, who had con- 
tracted pleurisy, claimed compensation from 
his employers, averring that in order to finish 
his work timeously one day h^rh^^to over- 
exert himself in climbing the Soairs of a tene- 
ment ; that he became “ ^sweated ” and con- 
tracted a chili which developed into pleurisy ; 
and tha* he thus sustained an accident in the 
course of his employment. The arbitmtor, 
without allowing a proof, dismissed the appli- 
cation as irrelevant, holding that the workman 
had failed to aver an “ accident ” within the 
meaning of the Act : — 

In an appeal, held that the arbitrator was 
right. McMillan u. Singer Sewing Machine 
Co., Lb. - Ct. Sess. 1913 S. C. 346 ; 

[1913] W. C. & Ins. Eep. 70a 
6 B. Wb. a C. 345 

Pneumonia — Miner contracting chill thx^ugh 
standing knee-deep in cold loater at pit hottom 
waiting for cage — Aceum illation of water due 
to stoppage of pximp to repair defect — Workmen’s 
Compensation Act, 1906 (6 Edio. 7, c. 58), s. 1, 
siib-s. 1. 

Held that immersion in water so accumu- 
lated was an accident. 

Pumping machinery in loet pit stopped 
to repair defect — Water aecumidaMng in con- 
sequeme of stoppage of pump — Miner contracting 
chill through standing at ‘pH hottom knee-deep 
in cold water waiting for cage — Miner found 
to he suffering from pneumonia fire days after- 
wards, and suhsequently dying of qmeximonia. 

Held that the arbitrator was entitled to 
find that death was due to injury by accident 
arising out of and in the course of the employ- 
ment. Alloa Coal Co. u. Drylie 

Ct. Sess. [1913] W. C. & Ins. Eep. 213 ; 

6 B. W. C. C. 398 

See below, Accident— Injury. 

Pump in mine out of order — Pit hottom flooded 
round cage to ma.mmum depth of eighteen inches 
— Possihility of comparatively dry access to cage 
over hutches — hPirier '^ilunti^ily standing in the 
water in order to get an ^irly place in the cage — 
Miner incapacitated for ivork by deafness caused 
hy chill contracted through expomure — Workmen's 
Compensation Act, 1906 (0 Edw. 7, c. 58, s. 1), 
suh-s. 1. 

Alloa Coal Co. v. Drylie [1913] W. C. & 
Ii^. Eep. 213, distinguished. M‘Luckie 
John Watson, Lb. » 

[1913] W. C. & Ins. Eep. 481 

Disappearance. 

See below, Drowning. • 

^Drowning. 

Cause of accident unknown — Infer&’ffe — 
Workmen's Compensation Act, 1906 (6 Edw, 7, 
c. 58), ^.1. 

A workman was ^mj^foyed as a barge boat- 
man, and hippi duties were to bring empty 
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•WORKMEN’S COMPENSATIOl? (Accident aris- 

ing out of aad|iii tlxe course of Employment) — 

corv^ued. ^ \ j 

barges down a canal and take full barges up. 
He was last seen v|alking away, with a boat- 
hook ovar hi^ shoulder, fifom an empty barge 
which he had just tied up. A few minutes 
later he was found drowned in the canal about 
ninety y^l3>>away from where he was last 
seen. A boa®ook^ was found about twenty 
yards away from his body, hanging from the 
stem of a barge which did not belong to his 
employers : — f 

Held, that the county court judge was 
justified in holding that he was pot entitled to 
infer that the death of the man was due to an 
accident arising out of and in the course of 
tbe employment within s. 1 of the Work- 
men’s Compensation Act, 1906. Bines v. L. 
Gueket, Ld. C. a.. [1913] W. C. & Ins. Hep. 

158 ; 6 B. W. C. C. 120 

^ ^ Seamiui — Wo7di})ie}i's Conipensatwyi Act^ 1906 
(6 7, c. 58), 1, 7. 

IjEE v. Stag Line, Ld. - 0. A. 5 B.W. C. C. 

660 ; 107 L. T. 509 ; 56 S. J. 720 

Buewash v. Fredbeick Leyland & Co., 
Ld. . C. A. 5 B. W. C. C. 663 ; 28 T. L. E. 546 ; 

66 S. J. 703 ; 107 L. T. 735 

UmTplainrd death — Seamaa found dnowned 
— Inference from proeed‘ JacU^Worlmeids Com.- 
penmiion Aet^ 1906 (6 JBdw. 7, c. 6S), s. 1, suh-a. 1. 

In a clgim for compensation by the depen- 
dants of a ship steward, who was last seen 
alive in his bunk, and was found drowned 
next day in the harbour near to the place 
where his ship had been lying, the arbitrator 
awarded compensation. 

The Court (diss. Lord Guthrie) recalled the 
award of the arbitrator, holding that there was 
no evidence to justify the inference that the 
accident which caused death arose out of the 
employment. Lendrum v. Ayr Steam Ship- 
ping* Co., Ld. - Ct. Sess. 1913 S. C. 331 ; 

[1913] W. C. & Ins. Eep. 10 : 

6 B. W. C, C. 326 
See below, Rhh Incideyital to Bmploij- 
ment — JBoat^ Zhe of and Rhh not 
incidental to Mmployynent — Employ- 
ment^ '.hr mi fiction of and Return 
home. % 

^ I^acture of Spine. 

Strain at uwrk — Death — Res ipsa loqnitxir — 
Inference — Workmens Com2}ensation Avf 1906, 
s. 1 , s%l-s. 

A workhaan wa^ put to do heavy wci’k. 
An hour and a half later he was found to be 
suffering from some injury which necessitated 
ambulance aid and his removal home.; He gave 
no written notice, but informed the works fore^- 
m^, at the time the ambulance was brought, 
that he had fallen and hurt himself while 
wo.^ng. He returned to ^rk a for%ight 
later but complained of pain. Five and a half 
months later he had t^ go to the hospital, 
where he remained T|util^he died six months 
after. The death was due to paralysis from 
the fracture of one of the lunSar vertebrm ; 

% 
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WOEKMEH’S COH^ENSATIOK (Accj^nt aris- 
ing out of ajp.d in the course of Erjfployment)---^ 
co7itbined. ^ » 

this, according to the^medical evidence, might 
have happened when he first complained of 
pain. The county court judgeV^rew the in- 
ference that the injury frc^ which d^th re- 
sulted was due to accident arising out of the 
employment : — % 

Held, there was evidence \o support the 
finding. » > 

Semble. The deceased’s statements were 
not admissible to prpve the accident. Hotice 
to the works foreman was notice to the em-> 
ployers. Hewitt v. Stanley Brothers 

C. A. 6 B. W. C. C. 501 ; [1913] W. C.lfe Ins. 

Eep. 495 ; 109 B. T. 384 

Heart Disease. 

Act done in course of em, ploy ment — Death from 
heart fall are while working — Condition owt such 
as to cause death without st7*ain — Ecidence — 
Worknieods Compe?isation Act, 1906 (6 Edw. 7, 
c* 58), s. 1, suh’S. 1. 

A workman was employed in loading heavy 
bags on to trucks and then pushing the loaded 
trucks on to a ry. The work was heavy, 
and three men were emploj^ed on it so that one 
man might rest, while the other two worked, 
except when they were pushing a truck, wl^n 
all three worked. The workman had beem 
working all the morning, and in the afternoon 
he had just joined with the other two men in 
pushing a truck, when he fell, and died soon 
afterwards. The medical evidence was that 
the man was suffering from fatty degeneration 
of the heart, but that the disease was nob so 
far advanced that he would have Aied with- 
out being subjected to some strain : — < 

Held, that there was evidence to support 
the finding of the county court judge that 
the man died from a strain arising “ out of 
and in the course of ” his employment w^Rhin 
s. 1 of the Workmen’s Compensation Act, 1906. 

Barnabas v. Bersham Colliery Co., 103 
L. T. 513, distinguished. Doughton u. 
Alfred Hickman, Ld. - - C. A, [1913] 

W. C. & Ins. Eep. 143 j 6 B. W. C. C. 77 

— Death — Workman dying while engaged 
in lifting baskets of corn — Nothing 
unusual occurring in course of work 
until workman attacked by illness — 
Heart failure partly doe to strain 
caused by exertion made by workman 
in stooping to fill baskets with corn — 
Workmen’s Compensation ^ct, 19^ 

(6 Fdw. 7, c. 58), s. L sub-s. 1. 

See below, Accident— Injury — Death. 

Death due to heart failure — Wo7^ne>ds 
CompensatUm Act, 1906 (6 Edit\ 7, e. 58), s. 1, 
suh-s. L 

In (laa arbitration under the Workmen’s 
43ompeasation Act^ 1806, the arbitrator found 
that a# farm labourer, apparently iS guDd 
health, died suddenly while €j*igaged, in the 
course of his ordinary work, in lifting basket® 
of corn to feed a brui^^ing machine ; that the 
cause of death was “ failure of the heart ” ; 
and thal? “ a contributing cause of the failure 
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WOEKMj^’l COMPENSATIOir (Accident aris- 

^ ing out of fand iu tlie course of^Employmeut) 
— covtinMed, ^ 

of • tfie heart’s actioa wtis the fstrain arising 
from the* exertion made by the deceased in 
repeatedly sleeping to fill the basket .with 
corn ai^ then lifting it when full up to the 
level of his shoulders in order to feed the 
bj^iser’' : — * 

* Held, that tliere were no facts stated from 
whicji the arbitrator could# competently infer 
that the death was due to injury by accident 
within the meaning of tj^e Workmen’s Com- 
f)ehsation Act, since there was no particular 
event or occurrence to which the death could 
be at-fributed. 

‘ ClovBr, Clayton ^ Co., Ld. v. Hughes 
[1910] A, C. 242, distinguished. Hastie or 
Eitchie and Others v . Kerr 

Ct. of Sess. 1913 S. C. 613 ; [1913] W. C. & 
Ins. Eep. 397 ; 6 B. W. C. C. 419 

Heath from heart failure eight days after 
severe strain — .W evidence of accident — Worh~ 
men's Compensation Act^ 1906 (6 Hdw. 7, e. 58), 

A ship’s Officer was subjected to sever'e 
strain during the loading of his ship, and 
eight days later he suddenly fell down dead. 
There was evidence that he had seemed unwell 
siJice the loading had been done and that he 
^ad always enjoyed good health previously : — 

Held, that there was no evidence that his 
death was due to any accident, and that his 
dependants were not therefore entitled to re- 
cover compensation under the Workmen’s Com- 
pensation Act, 1906. Black v . Kew Zealand 
Shipping Co. - G. A. [1913] W. C. & Ins. 

c Eep. 480 ; 6 B. W. C. C. 720 


WOEKMEK’S GOMPEE-SATIOK (Accident aris- 
ing out of and in the course ^f Employment) 
— continued, f r 

Held, there was no misdirection. Olson 
V. Owners of S.S. “Doi^set” 

r C. A. 6 E W.T. C. fi58 


Infectious Disease. 

Hospital — Porter — Cleaning — 

"''Accident^'' — Worhuien's Compensation Act, 1906 
(G Edm, 7, c. 58), s. 1. 

Martin v . Manchester Corporation. 

C. fl. [1912] W. C. Eep. 289 ; 5 B. W. C. C. 
529 ; 10 L. B. E. 996 ; 106 L. T. 741 ; 
• [1912] W. K. 105 ; 76 J. P. 259 


Onus of Proof. 


Heath — Engine dri ver — Lea ring engine^—' 
Hides of company — Reason for leaving unknown 
— Burden of proof — Xilrrkineii's Conpensation 
Act, 1906 (6 Ed'W. 7, c. 58), s. 1, sub-s. 1. 

An engine driver, who by the rules of the"^ 
ij, CO. was forbidden while on duty*" to^ leave 
his engine unless it was absolutely necessSiry 
to do so, left his engine while standing in a 
siding and was killed by another engine pass- 
ing. The arbitrator found that he left his • 
engine for some unknown reason which might 
or might not be consistent with his employ- 
ment, and awarded compensation in favour of 
the workman’s dependant : — 

Held, that upon the arbitrator’s finding the 
applicant had not discharged the Jburden of 
shewing that the accident arose “ out of and in 
the course of ” the deceased man’s employ- 
ment, and she was therefore not entitled to 
compensation. Dyhouse v. Great Western 


Ey. - C. A. [1913] W. C. & Ins. Eep. 491 ; 

6 B. W. C. C. 691 ; 109 L. T. 193 


Heat Apoplexy. 

Apoplectic stroke — Fireman with diseased 
artepps—Worli of a kind likely to cause strain to 
diseased arteries — Inference of accident — Woi'k- 
merCs Compensation Act, 1906, s, 1, suh-s. 1. 

A fireman, after having been for some time 
at work shovelling coal and raking fires in 
the stokehold of a steamship', had an apoplectic 
stroke. The medical evidence went to i)rove 
that the man was in a diseased condition, and 
that such a stroke would be likely to be 
brought on by such exertion. The- county 
court judge drew the inference that the injury 
was caused by accident within the meaning 
of the Act : — 

Held, that there was evidence to support 
tEe infe];ence. Broforst v. Owners of S.S. 
’^•swJ^LOMFIELD ” - - C. A. 6 B. W. C. C. 613 

Stoker found in a ft in the stokehold--- Heat 
apopl^p — Inference — WorkMen's Compensation 
Act, 1906, s. 1, sub-s. 1, 

A ship’s stoker while on duty went into a 
^ coal bunker adjoining the stokehold, ard was 
soon afterwards found in^ a condition of- 
apCJplexy. Upon the medical evidcme the 
arbitrator foun#. that it was not proved that 
the fit had been brought on by the work the 
man had being doing 5 i.t the time, and that 
therefore the apopl^y was not caused by 
accident arisinp^ out of the employ menfc : — 


Heath from injury — Scope of employment — 
Onus of proof— Evidence amounting to surmise — 
Workmen's Compensation Act, 1906 (6 Edw. 7, 
e. 58), s. 1, sub-s. 1. 

A boy employed to stop and start a motor 
engine from a switchboard at one end of a 
motor house was found dead in the cogwheels 
of the motor engine eighteen feet away from 
his proper station, but no one saw the accident 
happen. In proceedings by the father of the 
boy to recover compensatioif* under the Work- 
men’s Compensation 5 lC|, 1906 : — 

Held, that the evidence as to how the acci- 
dent happened only amountedifto “surmise,” 
and that the onus of proving that it arose 
“ out of ” the employment within s. 1, sub- 
s. 1, of the Act of 1906, had not been dis- 
charged by the applicant. Smith Stanton , 
Ironworks Co. CoLLiERitfis, Ld. - - C. A. 

[1913] W.C'.&Ins. Eep. 186; 

6 B. W. C. 0. 239 

Peritonitis. 

See above, Eridence — Appendicitis, a-nd 

below, Accident — Injury. 

Iifury — OnuF of proof — Blow on stomc ^- — 
Subsequent death from perforation of bowel — 
Appendicitis — Heath %ot result of accidcMt — 
Jtevieio of county co%rt j$>dgds finding — Work- 
men's Compematlon Act, 1906 (6 Edw. 7, c. 68), 
s. 1, sub-s. 1. 
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WOREJ^IEH’S COMPEHSATION (Accident aris- 

ing*^t of an# in tlie course of Employment) 

— oom-inued. • ® 

A coalheaver met with an accident in the 
course his<iemployment(|by coal striking his 
stofhach. He suffered pain and left his work. 
Four days afterwards an operation was per- 
formed, was found he was suffering 
from perforau^i of the bowel and also from 
appendicitis of som% standing. He died three 
days later. At the post-mortem a second per- 
foration was discovered which waa not in 
existence at the time of the operation, and it 
was found that death had resulted from peri- 
tonitis caused by the second perforation. There 
was a conflict of medical evidence as to 
wjjether the second perforation was caused 
by a blow or by the appendicitis. There was 
no sign of a bruise externally or internally. 
The county court judge, who sat with a 
-^medical assessor, found that the death was the 
result of^injury caused by the accident : — 

(Kennedy L.J. (iissenting) , that there 
was no evidence to connect the death with the 
accident, and that the dependants were not 
therefore entitled to compensation tinder the 
Workmen’s Compensation Act, 1906, s. 1, sub- 
e. 1. Woods v. Thomas Wilson, Sons & Co. 

[1913] W. C. & Ins. Bep. 669 ; 6 B. W. C. C. 

750 ; 29 T. L. B. 726 

Prohibited Act. 

See below, JRis/i incidental to Mmjploy- 
ment — Prohibited Act and Pish not 
incidental to Employment — Prohibited 
Act. 

Eupture. 

Absence of proof — ^Yovhnen's Compensation 
Act, 1906 (6 Edw. 7, i?. 58), 5. 1, subs. 1. 

A fireman met with an accident to his 
knee while working on board his ship. About 
ten days later he was found to be suffering 
from a rupture in the groin which had ulti- 
mately to be operated on. The medical evi- 
dence was that the rupture was an old one and 
must have been in existence before the date 
of the accident.: — 

Held, that there was evidence to support 
the county court ^'udge!s award in favour of 
the steamship co., an^ mat the workman was- 
not entitled to recover compensation. Clark- 
soN^^;. Chaee:^e Steamship Co. 

C. A. [1913] W. C. & Ins. Bep. 422 ; 

6 B. W. C. C. 540 

Inference — Accident not arisiny out of and 
in the courts of employment — Medical assessor — 
Admce receiwd neel^ not be stated — Worhmen^s 
Cowpe7isati07i Act^ 1906 (6 Edw. 7, c. 58), s. 1, 
subs. 1. 

A workman had to go in the course of 
hi» employment from a powder magazine to 
his employer’s office 200 yards away, 
dom a steep path. At tiie magazix;^ his 
domes were clean and he was apparently in 
good health, but he arrived at the office 
covered with mud and in great pain. He was 
seen that afternoon my % doctor, who found 
him to be suffering from shocb%and complain- 
ing of pain in the abdomen. At that time the 


•WOEKMEN’S COMFEHSATION (A^ciJfnt a^ris^ , 

ing out of fud in the course of Emploijment)^ 
— Gontimied.^ * • • 

doctor examined the seat of an ol(!? rupture 
and found nothing wrong with ijf That night 
the workman was sick two pr three tii^^es, and 
next day the doctor found him to be suffering 
from strangulated hernia, and 'lie died after ^ 
having been operated on in Hospital. Both * 
the hospital doctor and the doctor who 
attended the man said the vomiting might have 
caused the hernia protrude so as to cause 
strangulation- In an application by the widow* 
for compensation! — 

Held, that the county court judg» was 
justified in holding that it had not been, proved' 
that the injury which resulted in the death 
of the workman was caused by an accident 
arising out of and in thie course of the employ- 
ment. 

While it may be desirable for a county 
court judge to communicate to the parties 
advice given him by a medical assessor, he is 
not obliged to do so. Marshall v. Sheppard 
G. A. [1913] W. C. &d[us. Bep. 477 ; 

6 B. W. C. C. 571 


Pnptnve while lifting heavy loeigkt — Place 
wcah from old 7'nptnre subsequently healed — 
Gradmal loeahening — No unusual strain — Puige 
finds accident'' but not ^^07itof" — Misdirection 
— Wo7‘hme7i's Compensation Act, 1906, s. 1, sufi 
s. 1. 

A brewer’s assistant was lifting a heavy 
cask standing on a shelf five feet from the{ 
ground, when he felt a severe internal strain 
and became faint and sick. He afterwards 
found that he had ruptured himself.* Twenty- 
two years before he had had a rupture in thes* 
same place, for which he wore a truss- for 'many 
years, but during the last five or six years he 
had left it off, as he found he could do his 
work without it. The county court judgiAield 
that, although there was injury by accident, 
it did not arise out of the employment, as it 
was the result of a gradual weakening, and 
not of any unusual strain : — 

Held, there was misdirection. “ Accident ” 
having been found, the evidence proved that 
it arose out of the employment. Brown v. 
Kemp - - - G. A. 6 B. W. C. C. 725 

8tra)igulatio7i of hernia — Worhmen's Com* 
'pensation Act, 1906 (6 Edw. 7, c. 68), s. 1, 
s2(>bs. 1. 

A stoker suffering from rupture, and wear- 
ing a truss, suffered a strangulaticaa of tJSe 
hernia, while engaged in performing his dufc?s 
of stoking, duties which involved great 
abdominal strain. He subsec|uently di^ from 
the effects of the strangulation : — 

Held, that death was due to an accident 
arising “ out of and in the course of ” the em- ^ 
^ploym«nt. Scales ^?,*West Horfolk Farmers’ 
MANu:gE% aStd ChiSMioal Co. - C. A^ [iM3] 

W. C. & Ins. Bep. 165 ; | B. W. C. C. 188 

See Accident — Injury. 

ECeart El^ease. 

9 

See above, Acci*den't»r£‘rt±!t^. ^ 
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COMPENSATIOK r Accident aris- 

^ fjQig of and in the course of Employment) — 
pcmtinued, r ** ^ 

^ Herma, 

See a*k)ve, Accident — Evidekoe, 

^ Infeetkms Diseases, 

See aBore, Accident — Evidence. 

Pen itonitm. 

See above, Evidence. • 

Pleurisy. 

See above, Accident — Evidence. 

Pneumonia. 

See above, Accident — Evidence. 

Mish incidental to Employment. 

Assault^ col. 711. 

Boat^ Use of. See below, Qomy to or 
fro^p Worh. 

Eomestic Servant^ col. 711. 

Employment^ Breali in^ col. 712. 

Enlargement of Scope of Employment. 
See below, ProhiUted Act. 

Exposure U Bish, col. 712. 

Fh'e^ Injury col. 712. 

Going to or from Wor\ col. 713. 

■ Prohihited Act, col. 714, 

BecldessnesSi col. 715. 

Serious and ^Vilful Misconduct. See 
above. Prohibited Act. 

Strain. See above, Evidence. 

Unloading Ship, col. 716. 

Assault. 

School teacher hilled by pupils — }Yorhme‘7ds 
Compensation Act, 1906 (6 Edw. 7, c. 58), s. 1, 
sub-s. 1. 

An assistant schoolmaster in an industrial 
school having, owing to his efforts tO' main- 
tain discipline, incurred the enmity of some 
of the boys, was assaulted by them in 
pursuance of a pre-aixanged plan, with the 
result that he died the same day from the 
effect of the injuries so inflicted. On an 
application by his mother for compensa- 

Held, that the occurrence was an “ acci- 
dent,” and that it arose “ out of ” the employ- 
ment*^ an attack by the pupils on the teacher 
was a risk incidental to the employment. 
Kelly v. Trim: Joint Disteict School (Boaed 
" OE Manaoement) - - - - C. A. (Ir.) 

^ ^ [mzfWrC. 

r Boat, Use of. 

See below. Going to or from Work. 

r' 

Domestic Servant. ^ 

Sl^epiiAffmgsfmp&^nt — Dangerous state of roof 


WORKMEN’S COMFEKSATION (Aceidei^t aris- 
ing out of and in the course of Employment) — 
coivtinued. • <* r ^ 

— Accident arising “ out of and in the course of^' 
the employment — WoThmef^ Com^jensaj^loii Act, ^ 
1906, 1, sub-s. 1. ^ ^ 

A domestic servant, employed in a private 
hotel, was called by her mistress^|j>,^»i«c o’clock 
I in the morning to light the fir^fnn the kitchen 
I range. While in the act of'^getting up to do so, 
some mortar from the rendering attached to 
the slatM fell into her right eye, in conse- 
quence Ox which she lost the sight of that eye. 
Handfuls of mortar had often before fallen 
from the slafes above the servant’s sleeping 
room to the knowledge of her employer : — 

Held, that the accident arose out of £^d 
in the course of the employment. Aldeidge'u. ^ 
Meeey- - C. A. [1913] S I, E. 308 ; [1913] 

W. C. & Ins. Eep. 97 ; 6 B. W. C. C. 451 

Employment, Break in. ^ ^ 

Railivay guard'— Off duty, but bo%n^ to 
remain at raUway station — Bests on buffer stop — 
Subsequently found injured, lying between rails — 
Inference of fact — Worlmeids Compensation Act, 
1906 (6 Edio. 7, c. 68), s. 1, sub-s. 1. 

A ry. servant acted as guard on a train 
between station A and junction B ; he arrived 
at the junction at 11.8 a.m., and was there 
relieved of duty until 7.30 p.m., when he was 
to travel back with the train on its return 
journey, but according to the i^istrucUons' 
issued to him for the day’s work he w,as to 
remain at the junction for the return train. 
Within this interval he sat on a buffer stop to 
rest himserf, and was next seen lying on the 
ground between the rails with a wound on his 
head .and other injuries, from the effect of 
which he died on the following day. His 
widow and children applied for compcnsa-^ 
tion : — 

Held (Cherry L.J, dissenting), that the 
deceased met his death by an accident arising 
out of and in the course of his employment;. 
Sheehy V. Gee AT Southeen and Westeen 
Ey. - G. A. (Ir.) [1913] W. C. & Ins. Eep. 404 

Enlargement of Scope of Employment. 

See below, PiThibited Act. 

Exposure to Eisk. 

Workman stooping over a 'machine on i^dch 
he was employed in an open yard during a gale— 
Workman injured by flying slate — Workman 
unable to see and amid slate owing tojds stooping 
pos/^ion — Workmen's Compppsation Act, 1906 
Edw. 7, c. 58), s. 1, sub-s. 1^' 

Held, that there was evidence on which 
the sheriff-substitute could competently find 
that the accident arose out of the employment. 
Adamson v. Geoege Andeeson & Co. (19015), 

Ld. - Ct. Sess. [1913] W. 0. & Ins. Eep. 606 

Fire, Injury by. 

Ship's carpenter burned by shamrgs acci- 
dentally set on fire by thoi^ labourer — Workmenus 
Compensation 4^ct, 1906 (6 Edw. 7, c. 58), s. 1, 
sub-s. 1. 



713 ) DIGEST ( 

WOEKilESr’S GOMPENSATIOH (Accident aria- 

iag out of and iu the course of Employment) — 

continued. • 

A Chip’s Cr%rpej|t^r, working on the poop 
of a vessel lying in harbour, was severely 
^ burned owing to sime shavings by which he 
wa4ss surihunded being ignited by a match care- 
lessly thrown down by a shore labourer. The 
carpen^^ trousers happened to be saturated 
with intf^hlT^le oil which had leaked from 
a barrel he had shifted in the course of his 
work, and thus readily caught fire from the 
shavings : — 

' Held j that he was injured by an? accident 
arising out of and in the course of his employ- 
ment. MaNSON V. POETH AND €lYDB STEAM- 
SHIP Co., Ld, - - Ct. Sess. 1913 S. C. 921 ; 

^ [1913] W. C. & Ins. Hep. 399 

Going to or from Work. 

^ Use of hoot ivitJiin contract of employment — 
Wo7'hme74s Compensation Act, lOOG (6 jEdio, 7, 

1 . 

Where it was within the terms of a work- 
man’s contract of service that he should use 
his employer’s boat to cross a river in going 
to and from his work, and he was drowned 
one day while returning across the river, the 
Court held that his death was due to an acci- 
dent arising out of and in the course of ” 
his employment. 

Cremins v. Guest, Keen and Nettlefolds, 
Ld. [1908J 1 K. B. 469 ; 77 L. J. (K.B.) 826, 
followed. Mole -y. Wadworth - C. A. [1913] 
W. C. & Ins. Eep. 160 ; 6 B, W. C. C. 128 

Wo^diman retxmiing home — Attempt to hoard 
collier'* s train while still in motion — Right to use 
train, free of charge — Contract of service -Worh- 
men\^ Compensation Act, 1906 (6 Edw. 7, c. 58), 
s. 1, siih-s. 1. 

A miner was allowed to travel to and from 
his work free of charge on a colliers’ train 
which was provided by a ry. co. by arrange- 
ment with his employers. Before being 
allowed to use the train the miner entered 
into an agreement with the employers with 
regard to it in which he undertook to “ desist 
from exercising the privilege ” whenever re- 
quired to do so bj^the employers. On Oct. 1, 
1912, he attempted to^jfter the train to return 
home while it was still in motion, with the 
resiiit that he «ras run over and killed. The 
county court judge held that it was a term 
of the deceased’s contract of service that he 
should have the right to travel in this train 
^ to and fro^£i his work and that his conduct at 
the time of the accident was not such as'to 
take him outside the sphere of his employment, 
and therefore that the accident arose out of 
and in the course of his employment': — 

Held (by the C. A.), that the county court 
judge was justified in so holding. 

Cremins v. Guest, Keen N eitlefolds, Ld. 
[ICIS] 1 K. E. 469, and T^tUm v. Juett, 
Keen ^ NettlefoUs, Ld. [1912] W. 0. Eep. 
160, followed. WaltoS' r. Tkedegak Iron 
AND Coal Co. - #C. A. [1913] W. C. & Ins. 

Eep. 467; 6^B. W. C. C. 602 


>E CASES. /! ( 714’) » 

I / - 

WOEKMEN’S COMPEESATIOH (iiccideut aris- 

ing out of and iu the course of EmpIrtirmeiU;)-^ 

continued. ^ ^ m 

ProkiJ^ited Act. 

Ri‘eaeh of regulations-^JDlrect ion fn^n .superior 
— Careless act of felloio worhnm — Workmens 
Compensation Act, 1906 (6 Edw. 7, e. 58\ s. 1. 

The applicant was a girl employed m work- 
ing a press for stamping tin. '•The machine 
became blocked, and she went3*to an enginSer* 
employed in the ’^orks to get him to set it 
right. He said, “ I cannot come yet you 
must see to it yourself.” She then put her 
hand into the machfhe to get the piece of 'tin 
out, and another girl coming along put her* 
foot on the pedal of the machine and«set it 
going, whereby the applicant’s hand -was ia- 
jured. The applicant was not allowed to dea.I 
with the machine, if it got blocked, but it was 
the engineer’s duty to set it right : — 

Held, that, there being some evidence that 
the engineer had authority to enlarge the scope 
of the applicant’s employment by telling her 
to see to the machine, the arbitrator’s finding 
that the accident arose “ out of ” her em- 
ployment and his award of compensation under 
the Workmen’s Compensation Act, 1906, s. 1, 
in her favour should not be reversed. 

Held, also, that although the act of the 
other girl in setting the machine going was 
unauthorized, it could not be said that 'Jtie 
arbitrator was wrong in disregarding this, 
negligence of a fellow workman is not a 
defence to a claim for compensation under the 
Act of 1906. Geary v>. Ginzler & Co. 

C. A. [1913] W. C. & Ins. Eep. 314 ; 
6B.W. C. C. 72; 108 1.^5?. 286 

Serious and wilful misconduct'*'* -^Ingw'y — 
Employment as hottler^Non-tvearing of proiecU^ 
ing gauntlet — Woi'hnen's Compensation Act, 
1906 (6 Edio. 7, c. 58), s. 1, suh-s, 2 (o'). 

A girl of fourteen employed as a bottler 
was slightly injured, by the bursting ^ a 
bottle, on her right wrist. According to 
special rules for the trade she was bound to 
wear full-length gauntlets, provided by the 
employer, on both her arms. At the time oiflhs 
accident she had no gauntlet on her right arm. 
The evidence shewed that the forewoman — 
whose duty it was to superintend the workers 
and report any misconduct to her employer 
but was not very strict in enforcing the rule 
— used to tell the girl to wear gauntlets, but 
that the girl pleased herself. There was also 
evidence that the employer, so far as he was 
concerned, used to insist upon gauntlets beM 
worn. The county court judge held*that tS 
defence of the employer that the injury TTRs 
attributable to the “serious and wiifui inis- 
cond,uct ” of the girl should not be allcwed to 
prevail : — 

Held, that there was evidence to support 
the dqpision of the copnty court judge. Casey m 

Humphries t* - - C A. [1913] 

♦W.;CI. & In^ Eep. 485 ; 6 BlfW. C*C.*520 ; 

.[1913] W H. 221 L 29 T. L. E. 647 ; 

57 S. J. 716 

“ TVinhing at ” non-^lmrvance of rule-Know- 
ledge officer in charge — Tacit pe7'missio?i — 
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'WQWm'EmS COMPEHSmON (Accident aris- 
^ ijig o^^.of and in tlie course of Employment) 

f^co7iti)hi0d, ^ 

Wo7'Mie‘ri's ComjpensatmT^Act^ 1906 (6 Udio, 7, 
6’/58), J., 1. p 

A miner lost his life by an accident occur- 
ring while Eijj was leaving his work in an 
empty <^ub generally used in tlie mine for con- 
veying coal. The colliery rules forbade men 
fi^m riding in tubs except with the permission 
of the manag& or underlooker. Subject to 
the /jontrol of the managt^r and underlooker 
the fireman was responsible for the safe work- 
ing of the mine and seein<g that the rules were 
rcarried out, and it was his duty to report any 
contravention of the rules to the superior ofd- 
cials/ The manager and und,erlooker' had given 
ito perihission to men to ride in the tubs, but 
there was evidence that the tubs had been so 
used by men on the night shift for a con- 
siderable length of time, and that the practice 
had never been stopped or forbidden by the 
firemen in charge of the mine. The manager 
and underlooker were seldom, if ever, in the 
mine at night. The fireman in charge of the 
mine at the time of the accident s^-id the prac- 
tice had gon^ on since his appointment as 
fireman without objection by him, and he 
thought permission might have been given by 
a previous fireman-: — 

, ^MBld, that there being no evidence that 
the miner knew the practice of riding in the 
tubs was wrong, he was entitled to assume 
under the circumstances that it was “ winked 
at” by, or done with the acquiescence of, 
the officials in charge, and he could not be 
expec^^d to inquire into the fireman’s autho- 
rity to give permission-; and that his widow 
was therelore entitled to compensation for his 
4eath. 

Barnes v. Idunnery Colliery Co. [1912] 
A. G. M, distinguished. RicnAiiDSoisr v. Den- 
ton' Colliery Co. - - C. A, [1913] 

r W. C. & Ins. Rep. 654; 6 B. W. C. C. 629 ; 

109 L. T. 370 ; [1913] W. R. 238 

Recklessness. 

Worhme'tds Compeyisation Act, 1906 (6 Udiv. 7, 
<7. 58), A*. 1, sul)-s. 1. 

A workman was employed in unloading 
baskets of fish from a trawler by sliding them 
down some planks extending from the side 
of the ship to a pontoon. In order to keep 
the planks at a convenient slope the ends of 
the pontoon were supported by boxes which 
w^e varied in number according to the state 
or* the tide. The man was standing on the 
piSSks, when it became necessary to decrease 
the number of boxes under them ; but, instead 
of goip^ off the planks at either end, he caught 
hold of the stem of another trawler some three 
or four feet away and swung himself from 
' that. While doing so he slipped and fek with 
fatal results ^ ^ ^ ' 

that the accident arose “ out Of and 
in the course of'” the man’s employment, for 
at the worst he had only done in a reckless 
manner something he wa^ employed to do, and 
the accident was due^ to a risk incidental to 


WORKMEN’S (^MPENSATION (Accident aris- 
ing out of and in the course of Employment) — 
contimed. r ^ 

the employment. v. .Ship “^-abir ” 

(Owners) - C. A. [1913] W. C. & Ins. Rep. 116 ; 

6 B. W. C. C. 9 ; 12 Asp. Mar. Law Gas. 284 ; 

108 I. T. 50 ; '29 T. I. R. 1^ ; 5T S. J^25 

Serious and Wilful Misconduct.'^ 

See above, Prohibited 

o 

strain. 

^ee above, Bmdence, 

Unloading Ship. 

See above, Becklessmss. 

Jlisli not incidental to Employment. ^ 

Assault, col. 716. 

Bicycle, Use of, col. 716. 

Eemation, col. 717. ^ 

Employment, Breali in, col. 7P5. 

Emjdoyment, Benioval from, col. ''/ISff' 

Employment, Termuiation of, col. 718. 

ExjJosure to Risli, col. 720. 

Going to or from Worli. See Em- 
ployment, Breali in, Memoval from, 
Termination of. 

Erohibitedor Unauthorized Act, col. 720. 

Return Home or to Wo)% col. 726. 

Serious and Wilful Misconduct. See 
above, Prohibited Act, and RisJd 
incidental to EmploymeMt. 

Assault. 

Protection of employer's property — Accident 
arising out o/” the employment — Worhmen's 
Compensation Act, 1906 (6 Edw. 1, c. 58), s. 1, 
subs. 1. 

In a claim for compensation by the depen- 
dants of a deceased workman under the Work- 
men’s Compensation Act, 1906, it appeared 
that the deceased was a carter in charge of a 
horse and van belonging to his employers. A 
drunken man having stopped near the horse’s 
head, the deceased, who was standing near the 
horse, warned him to come away, lest the horse 
should hurt him ; whereupson he struck the 
deceased two blows <fX the head, causing in- 
juries from which deattf resulted : — 

Held, Uiat the risk of assaylt was not in- 
cidental to and the accident did not aJise 
out of the deceased’s employment, and com- 
pensation was not payable. 

Craske v. Wigan [1909] 2 K. B. 635, ex- 
plained. Mitchinson V. Day Bros. - C. A. 
[1913] 1 K. B. 603 ; 82 L, J. (K.B.) 421 ; 
[1913] W. C. & Ins. Rep. 324 ; 6 B. W. C. C, 
190; 108 L. T. 193 ; [1913] W. N. 36; 29 
T. L. R. 267 ; 67 S. J. 300 

.. Bicycle, Use of. 

Bi^^yele py'oviScd by employer — Course of^he 
employment — Worlmen's Compensation Act, 1906 
(6 Edio. 7, 0. 58), 1. 

In a claim unde?; ibp Workmen’s Comr*. 
pensation Act, ^1906, by the dependants of a 
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WOE&EN’S COMPES-SATIOJT (Acoideiit aris- 

ing^out of and in tlxe course of Employment) 

— continued. ^ 

decea^d wor&mail;l it appeared that he was 
employed an engine driver and was paid 
by thq, how, his^ work^ consisting in going 
refund from farm to farm with an engine and 
threshing machine belonging to his employers, 
to do^ threshing, to look after the interests 
of his empit:^"ers, and solicit orders from 
farmers. Eor the5e purposes he was supplied 
by his employers with a bicycle to use in 
travelling between his work and .his home 
and between the farms in his dis'lrict. He 
also had to make up a daily sheet giving the 
name of the farmer using th(? machine, and 
the number of hours worked, lost time, moves, 
^d dagmen. He was not bound to use the 
bicycle, but the evidence shewed that the use 
of a bicycle was part of the arrangement and 
a term of the contract of engagement. On 
^ Sept. 25, 1912, his work having ended at 
6 P.M., l»e proceeded to go home on his, bicy.cle. 
Oij tSie way home he came into collision with 
a motor lorry and sustained injuries from 
which he died the next day : — 

Held, that the employment ended ,at 6 
o’clock and it was not part of his duty to ride 
home on the bicycle, therefore the accident 
did not arise in the course of the employment. 

Cremim v. Quest, Keen N ettlefolds, Ld. 
[1908] 1 K. B. 469, and Mole v. Wadworth 
[1913] W. 0. & Ins. Hep. 160 ; 6 B. W. 

C. C. 12^, distinguished. Edwards v. Wikg- 
HAM Agricultural Implement Co., Ld. 

C. A. [1913] 3 K. B. 596 ; 82 L. J. (K. B.) 

998 ; 6 B. W. C. C. 511 ; 109 L. T. 50 ; 

[1913] W. H. 221 ; 57 S. J. 701 

Use of Mcyele not acquiesced in hy emqdoyer 
^Hvidence — Worltmen's Comqyensation Act, 1906 
(6 KJdw. 7, c. 58), s. 1, suh-s. 1. 

An assistant superintendent to an indus- 
trial CO. used his bicycle to go his rounds. On 
Mar. 22, 1912, he left his local office at Ed- 
monton at 10 A.M. with thirty-three calls to 
make, and at 3.40 p.m. he called at his house 
to get his bicycle lamp, having only made 
five calls, all in the neighbourhood of his home. 
He was due at his office at 4 p.m., and while 
riding down hill^at 3.45 p.m. he fell from his 
bicycle and was kille(^ There was evidence 
that his use of a bicycle was not necessary 
or known to the co. and that they would have 
foxl)idden it, Sad they known : — 

Held, that the county court judge was 
justified in finding that the use of a bicycle by 
the man was not known to or acquiesced in 
by the co?, and that there was no proof 4>hat 
the accident hapj^ned in the course of his 
employment. 

Pierce v. Provident Clothing and Supply 
Co. [1911] 1 K- B. 997, distinguished. Butt 
v \ Provident Clothing and Supply Co. 

C, A. [1913] W. C. & Ins. Eep. 119 • 
^ ^ 6B. W.4J. C. 1? 

Deviation. 

Carter — Unauthorized deriatlon from direct 
route — IVoThmeifs Wmpensatlon Act, 1906 (6 
Hdw. 7, c. 58), s. 1, siib-s. 1. ^ 

'i 
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WORKMEN’S COMPENSATION (Accident aris- 

ing out of and in the course of ESUf loymend*) 
— continued. ^ • m 

A carter drovo* Ms cart out of his direct 
route by a linger way, stopping at a public 
house en route. On mounting Jais cart again 
the horse ran away, the carter* fell and, hold- 
ing on to the reins, the caPt went ovei^him and 
killed him : — ^ 

Held, that the accident di^ not arise 
of and in the course of the employment.” 
Everitt V. Eastaff & Co. • 

C. A. [1913] W. C. & Ins. Eep. 164; 

^ 6 B. W. C. C; 185 

Employment, Break in. ^ 

AmJnf of employment — Worhnen's Compen^- 
tion Act. 1906 (G Hdw. 7, c. 58), s. 1. 

A miner who was working down a mine 
alone in a stall cutting coal left the stall some 
two hours before the end of his shift and went 
to another stall where two men were working. 
He had no watch of his own, and, after look- 
ing at a watch belonging to one of these two 
men, he started to return to his own stall. 
Having re-entered hi's stall he |vas making his 
way to the face of the coal where he was work- 
ing, but when he was about seventeen yards 
away from it, there was a fall of the roof and 
he was killed. There was no evidence to shew 
why the man had gone to ascertain '•the 
time : — ^ 

Held, that the county court judge was 
justified in holding that the workman had 
departed from the ambit of his employment, 
and had not returned to it when the accident 
hajDpened, and that the accident did nof there- 
fore arise “ in the course of ” the man’s em- 
ployment. Warren v. Hed ley’s •Collieries 
Co. - - C. A. [1913] W. C. & Ins. Eep. 172-? 

6 B. W. C. C. 136 

Employment, Kemoval from. 

Mate of ship — Ordered of duty for di^nhen-' 
ness — Tahen out of employment — Heath from 
injury — Worlimen's Compensation Act, 1906 (6 
Kdw. 7, c. 58), s. 1, sul)-s. 1. 

A mate of a ship was ordered by his cap- 
tain to go to his room for being drunk, but 
instead of going to his room he went in another 
direction, fell down a hatchway, and died from 
the effects of the fall : — 

Held, that the deceased was taken out of 
his employment by the order , of the captain 
and that the accident did not arise “ out of ” 
the employment within s. 1, sub-s. 1, of the 
Workmen’s Compensation Act, 1906. Hors- 
fall V , Steamship Jura ” (Owners) ^ 

G. A. [1913] W. C. & Ins. Eep. 183 ; 6 
B. W. C. C. 213 

Employment, Termination of. 

Heath from drownmy — Leaving loorh — 
Passiijpe from ship tO’ shore — Completion of^ 
passage — M"orhm)i% Compensation ^ct^ 1906 
(6 ESw. 7, c.,58), 1, svh-s. 1. 

A ship was berthed alongside a floating, 
wooden stage called a dolphin, connected by 
a permanent bridge •with a quay in Mill wall 
Docks*.t dolphin belonged to the Port 
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^ WOEKMEH'S' OOMPEITSATIOK (Accident aris- ] 
•S'ing ou^^f and in the course of Employment) 
^ -ccontm'iwai ^ 

Authority. A trimmer, Ira^ing completed his 
engagemeirt on board the ship, went down a 
ladder from |;he ship and got safely on to 
the dolphin. Sle fell into the water off the 
dolphin ^n the side^of it away from the ship 
and was drowned : — 

*Seld, that rthe deceased’s employment 
ceased, when he got on to^ the dolphin, and 
that 1,he accident did not arise out of and 
in the course of his employment. Cook 'v. 
Ship “ Montreal ” (Owners) 

^ C. A. [1913] W. C. & Ins. Eep. 206 ; 6 

B. W. C. C. 220 ; 108 1. T. 164 ; 29 

^ . T. L.B.233; 57S. J. 282 

Dangerous route — Returning to employment — 
Worh men's Oomjpensation 1906 (6 Ddio. 7, 
a. 58), s. 1, siid-s. 1. 

A boiler scaler returning to the vessel on 
which he was employed returned by the 
shortest way, which passed along a quay near 
the bows of the vessel, which were being re- 
paired by contractors. This passage was 
fenced off with guard ropes and a danger 
notice was exhibited. The man nevertheless 
entered the dangerous area and remained there 
a few minutes watching the repairing. A rope 
making fast the bows of the ship to the quay 
brc&e and killed Mm. There was a safe but 
limger way of approach : — 

Heldf that the deceased was accepting an 
unnecessary risk and one not incidental to 
his employment, and that the accident did 
not therefore arise “ out of ” the employment. 
MuERA^y V, Allan Bros. & Co. (U. K.), Ld. 

C. A. [1913] W. C. & Ins. Eep. 193 ; 

^ 6 B. W. C. C. 215 

r' 

Soli of 2^uth rested in emg^loyer — Worlimen's 
Comptemation Act^ 1906 {6 Ddw, 7, o, 58), .s*. 1, 
snh-s, 1. 

Arworkman met with an accident while 
^ walking home from his work in a quarry. The 
accident happened before he had left the pro- 
perty of his employer, when he was going 
down a steep rough path, but there was a 
public right of way along the path : — 

Held, that the accident was not due to a. 
risk incidental to the employment, and did 
not therefore arise out of and in the course 
of the employment. Williams v. Sir 0. O. A. 
Smith - C. A. [1913] W. C. & Ins. Eep. 146 ; 

108 L.T. 200; 6 B. W. C. C. 101 

A workman, employed underground in a 
co?rl mine, on finishing his day's work returned 
to surface and was proceeding home by 
a track along the side of a private branch 
railway line, the property of his employers, 
when Ml was knocked down and killed by an 
engine at a point 400 yards distant from the 
mouth of the pit : — 

Eeld, that the accident did not arise ^at of 
and ip the counse of his employment, r 

Caton V. Svmmerlee and Moss§nd lro% and 
Coal Co,, Dd. <1902) 4 E. 989, followed. 
Graham (Mary) r, Barr and Thornton 

Ct, Sess. 1913 S. C . 5387 [1913] W. C. & Ins. 

Ee!p. 202 ; 6 B. W. CfC. 412 


WORKMEN’S CCMPENSATION (Accident aris- 
ing out of and in the course of Emploj^ment) 

— continued. ^ ^ 

Sphei'e of emplopnent — tTassage from to 

shore — Workmen's Compensation Act, 1906 (6 
Ddiv. 7, c. 58), s. 1, stdps. 1. ^ ^ ^ 

A seaman going hSme from his ship, whfch 
was moored against the quay of a hojebour, 
crossed a plank which was laid b,e|j 5 »!rtjn the 
ship and a ladder fixed to the sH'e of the quay 
and belonging to the harbefur authority. He 
crossed the plank safely and ascended a few 
steps of ladder, whence he fell into the 
harbour aud injured himself : — 

Held, that the accident did not arise “ out 
of and in the cGurse of employment.” Webber 
V. Wansbrough Paper Co. - C. A. 82 L. J. 

(K. B.) 1058 : 6 B. W. C. C. 583 ; 109 L. T. 129 ; 

[1913] W. N. 236 ; 29 T. L. E. 704 

Exposure to Eisk. 

Carter in charge of horse and lorry injured r 
while within employer's yard l)y a sheet Of corru- 
gated iron Mown off the roof of an adjumhig 
JmUding — W&rh men's Cotnpensation Act, 190(5 
(6 Edw. 7, c. 58), s. 1, suMs. 1. 

Held, that the accident did not arise out 
of the employment. 

Adamson v. George Anderson ^ Co. (1905), 
Ld. [1913] W. C. & Ins. Eep. 506, distin- 
guished. Kinghorn V. Guthrie 

Ct. Sess. [1913] W. C. & Ins. Eep. 509 

Going to or from Work. 

See Employment, Dreah in, Remoral 
from, Termination of. 

Prohibited or Unauthorized Act. 

Larliing — Worhnien's Comj^ensation 1906 
(6 Edw. 7, 6\ 58), .s*. 1, suMs. 1. 

A turner while larking with , another turner 
was knocked into a lathe, thereby injuring 
himself : — 

Held, that the accident did not arise “ out 
of and in the course of the employment.” 
Wrigley V. Nasmyth, Wilson & Co. 

C. A. [1913] W. C. & Ins. Eep. 145 ; 6 
B. W. C. G. 90 

Zift man — Oiling faclde (ft lift contrary to 
orders — Emdence — Wor%men's Compensation Act, 
1906 (6 Edw. 7, c. 58), 1, mh-s, 1. 

A lift man whose employjp-ent did ;^ot 
include oiling the hoist and tackle of the lift, 
and who had been expressly instructed not 
to do such work, was killed while oiling the 
tackle : — 

Keldj that there was evidence that the 
accident arose “ in the course of ” his employ- 
ment. Dougal V. Westbrook 

[1913] W. & C. Ins. Eep 522 

An assistant porter whose duties were to 
act under the directions of the head porter of 
d hospital, was op^ered to clean certain lights 
and wmdows on the top floor. He went u^fin 
the lift, and noticing ,some dust on the top 
edge of the lift, as it wa^oing up, he placed 
his steps against the lift, "Sfid got up to remove 
it. His head thereby placed outside the 



WORKMEN’S COMPEirSATIOISr (Accident sjris- 

ing* o^t of and in the course o|^Empioyment) — 

eontimed. 

top of_^e lift aaftd was crushed against a bea'm 
when i| reached tJaa top of the building. There 
was no evidence that he had any orders to 
dust the lift : — % 

thaF, as the xiak he undertook by 
placing his head outside the lift was not within 
the scqj^of his employment, the injury was 
not caused accident arising “ out of his 
employment, o; Clifden (Vis- 

count) AND Others - C. A. [1913] W. C. & 
Ins. Rep. 126 ; 6 B. W. C. C. 49 
Bee above, Employment, Termination. 

Message clerk injured while hoarding a 
tramway car in motion — Worlinieyd s Compensa- 
tion Act, 1900 (6 JCdw. 7, 58), 1, suh-s. 1. 

^ A boy, employed as a message clerk, was sent 
on an errand and given money to pay for his 
tramway fare. While attempting unnecessarily 
to board a tramway car in motion — which as he 
knew, was forbidden — he fell and was injured. 

that the accident did not arise out of the 
boy’s' emplovnient. Symon r. WemySvS Coal 
Co., Ld. - " - . Ct. Sess. 1912 S. C. 1239 ; 

6 B. W. C. C. 298 

Messenger hog crossing railway lines without 
permission — Workmen'’ s Conijoensation Act, 1906 
(6 Ed ID. 7, c, 58), 6*. l,suh-s. 1. 

A messenger boy employed by a ry. co. 
crossed the lines without permission, in con- 
travention of the rules of the co., for his own 
purposes^ and was run over and killed. In 
proceedings by his father claiming compensa- 
tion : — 

Eeld, that the accident did not arise “ out 
of the employment within s. 1, sub-s. 1, of 
the Workmen’s Compensation Act, 1906. Mc- 
Gr.4th V . London and North-Western By, 
C. A. [1913] W. C. & Ins. Rep. 188 ; 

6 B. W. C, C. 251 

Miner — Act done in ‘Violation of terms of 
emplo ymenf — Eridence — Workmeyds Compensa- 
tion Act, 1906 (6 Edw. 7, c. 58), s. 1, suh-s. 1. 

Whilst leaving the mine at the end of his 
shift a miner was overtaken by two other 
men who were also making their way along 
the haulage road towards the pit bottoni. 
They announced* their intention ot waiting for 
the next tub and rldSig on it, but the other 
man waUced on briskly, saying he would wait 
fqig; them at ^pit bottom. Riding on tubs was 
strictly forbidden. The tubs were attached 
at distances of some twenty-four yards apart 
to the endless rope by which they were drawn 
at a spe^d of about three miles an hour. 

After the twci^ workmen had ridden -^on a 
tub for two or three minutes, they heard the 
other man calling out, and running forward 
they found him lying across the road with his 
^feet on the rails of the haulage line. There 
Vas a tub about eleven yards in front of him 
and he had a mark across his forehead §3 
^ilgugh he had hit his he^ against roof, 
which at this point was some 3f feet high. He 
was suftering from a '•fractured*' spine, and died 
soon afterwards. medical evidence was 


WC^KMEN’S COHPEWATIOH (Acoidenf aris- , 
ing out of and in the course of Employment) — 
continued. * 

that the mark on the forehead wa? as Biglf 
as might have been expected, if Sie nrg,n !ia(? 
struck his hea^ while? walking along, although 
the injury to the spine might have '’happened 
by his striking his head in that viay : — 

Eeldf that there was evidence to support 
the inference of the county court juSge that 
the accident happened through the man riding 
on a tub, and therefore that Ishe accident did# 
not arise “out o:^” the deceased’s employ- 
ment. Bates v. Mirpield Coal Co. • '* 

e. A. [1913] W. C. & Ins. Rep. 180 ; 

* 6B. W. C. C.165 

% 

Miner — Ea; plosives in Coal Alines Order, 
Feb. 21, 1910 — Shot-frer appointed, to discharge 
shots in wine hy electrical apparatus; and 
connect apparatus with charge hy cable — Miner 
connecting cable ivith charge at reepuest of 
shot-firer contrary to e,iplosives in Coal Alines 
Order — Bhot-firer firing shot before miner had 
reached place of safety — Aimer seriomlg and 
permanently injured hy explosion — Workmen^ s 
Compensation Act, 1906 (6 Edw, 7, e. 58), s. 1, 
suh-s. 1. 

Eeld, tliat accident did n»t arise out of 
and in the course of the employment. Smith 
V . Fife Coal Co. 

Ct. Sess. [1913] W. C. & Ins. Rep. 343 ; 

6 B. W. C. C. 435 

Mines — Working in dangerous gjlace contrary 
to order — No note of evidence — Judge" s recollM- 
tion — Euty of judge to take note — Workmen's 
Compensation Act, 1906 (6 Edw. 1, e, 58), s, 1, 
suh-s. 1. 

A miner went into a stall to got coml after 
the timber supporting the roof had been with- • 
drawn, and was killed by a fall »f the roof. 

In an application by the miner’s widow fc«r ^ 
compensation, the county court judge found 
that the accident had not arisen out of the 
man’s employment, but had happened in a 
place where the man had no business ■%> be. ^ 
There were no notes of the evidence, but some ^ 
five months after the hearing the county court 
judge stated as his recollection that there was 
no evidence to support the suggestion that 
it was a common practice which was winked 
at by the employers for a miner to work in a 
stall after the roof prop had been removed ; 
and that there was clear evidence that thc- 
deceased had been ordered on the day pre- 
ceding the accident to clear out of the stall, 
when the prop was removed, and not go back 
to it : — 

Eeld, that it was impossible to go beljind 
the county court judge’s recollecticBi, an^that , 
the appeal must be dismissed. ^ 

It is the bounden duty of a county court 
judge to take a note of the evidence. Tomlin- 
son V , Gareatts, Ld. 

C. A. [1913] W. C. & Ins. Rep. 416 ; 

• 6 B. W. C. C. 48* 

eTnjpoyed in mine — Removal ef 
timber for ^repairs from one level of mine 
to another — Taking a forhMden route — Utiliz- 
ing haulage machinery with which workman 



WORKSCIIt’S COMPEFMiTIOK (Accident afis- WO|lKMEH’S COMPEHSATIOIT (Accident aris- 
ing out of and in the coarse of Employmenr) — | ing oat of and in the coarse of Employijs^ent) — 
continued^, f continued, 


h^is rno t’fiZI — Worhuan hilled ly haulage 
ma&iiimry — worlmien's Com2)e7i§afM Act^ 1906 
(6 AVfza 7, 58), 5. 1. ^ 

*‘]Ield^ fjthafc worliman did n^t meet with 
accident “ arising out of” his employment. 

Keyr v. vAUiavi Baird 4’* Co., (1911 S. C. 
701), followed. BuaiKS 'o. Summerlehs Irois- Co. 

Ct. S^s. [1913] 'W'. C. & Ins. Bep. 46 ; 

^ ^ 6 B. W. G. C, 320 

SaJ.lo7* i^et^mivng to shij) flight — Fall luhile 
deHoc}idui{j dej)s — Itule againat men sleeping on 
hoard mport — Injury ca^is'mg death — Worhmehs 
Compensation Act, 1906 (6 Iddro. 7, c. 58), s, 1. 

A man, who was employed as cook on a 
steam ♦trawler, went on shore one day, while 
thie ship- was in port. On his return late at 
night the tide was oat and the ship moored 
about twenty feet below the quay. While 
descending an iron ladder to get on board, the 
man slipped and fell on the deck of the ship 
and was killed. The employers gave evidence 
that the crew of the ship were not allowed 
to sleep on board, while the ship was at the 
port, and that they had fitted up a house on 
shore for the u«e a.t a small charge of the crews 
of their ships : — 

Held, that the county court judge was 
justified in holding that the accident did not 
happen in the course of the man’s employ- 
mefffc within s. 1, sub-s. 1, of the Workmen’s 
Compensation Act, 1906. Griggs v. Steam 
Trawler “ Gamecock ” (Owners) 

C. A. [1913] W. C. & Ins. Bep. 122 ; 6 
B. W. C. C. 14 

Scope of employ me7it — Wo^dmehs Compensa- 
tion Act, 1906 (6 Fdw, 7, c. 58), s. 1, suh~s. 1. 

A boy, Employed to coil down separately 
into a box throe warps which came out through 
the rollers of a machine, left his box and went 
to free one of the warps which had stuck 
between the rollers, and got his hand injured 
IK. by tife rollers. It was no part of his duty 
to attend to the machine itself : — 

Held, that the accident did not arise “ out 
of ” the employment as the boy was injured 
whilst doing something altogether outside his 
employment, and that he was not therefore 
entitled to compensation. McCabe v. Henry 
Horth & Sons, Ld. - C. A. [1913] W. C. & 

Ins. Bep. 622 ; 6 B. W.f. C. 604; 109 I. T. 369 

“ Serious and ivilful muconduct ” — Breach 
of Statutory Buie under Coal Mines JRegulatmi 
Act — Blasting operation — Buie forbiddmg return 
to y^07dung place for half an hour “ if a shot 
. has been Mjkted a7id does 7iot explode''' -^Wo7di-‘ 
7nen^ Compe7isat%on Act, 1906 (6 Bdw, 7, e. 58), 
s, 1 , sub-s, 2 (< 3 ). 

the statutory rule covered every case 
in which a light was applied, though ineffectually, 
to a fuse, and that a man who had returned 
«^ithin thirty minutes to a fuse to which a^^ight 
had been applied and whidli Ivicl notrcx^ioded 
was guilty of serious and wilful ^miscontluct. 
Waddell x. Colt?ness Iron Co. - Gt. Sess. 

[1913] W. C. & Ins, Bep. 42 ; 6 B. W. C. C. 306 


Swiniping ricer — Worhma^ emjjloTpid on 
two farms separated by rirer — Boat for 
pUQpose of omsshuf'^Accidkfit firising md of" 
eniphrymeiit — Wo7’h)ie7Cs Co)npe7isation Act, 1906 
(6 Bdw, 7, c. 58), i?. 10^ ^ ^ ^ ' 

A workman was employed by a fanfTex 
occupying two holdings separated by a^river. 

A boat was kept for the purpose o^^abling 
the farm hands to cross from o^?e farm to the 
other. One evening, the bofit hot being avail- 
able, the workman, acting in the course of 
his emplqyment, apparentiy attempted, con- 
trary to me advice of a fellow workman, to 
cross the river by swimming, and was sub- 
sequently founci drowned : — 

Held, that the deceased, having crossed the 
river by swimming, had exposed himself ^ 
a new and added peril not incidental to the 
employment or contemplated by the parties, 
and that therefore the accident did not arise 
out of the employment. Guilfoyle v. Fen- -- 
NESSY - 0. A. (Ir.) [1913] W. C. & Ins. 3gfep. 228 ; 

6 B. W. C. a 463 

TT7^?*7^ outside scope of employnmit — Soap 
stamper helping to clear oomp7‘essi7ig mudiuie — 
Bcldemoe — Worlmeiits Compensation Act, 1906 
(6 Bdw. 7, c. 58), s. 1, sub-s. 1. 

A boy employed as a soap stamper went 
to help to clear a soap compressing machine, 
in doing which his left hand was caught by 
the machine and had to be amputated. The 
county court judge found that the accident 
did not arise out of ” the employment. 

Held, that as there was evidence that the 
boy had gone outside the sphere of his em- 
ployment to an obviously dangerous place, the 
0. A. could not interfere with the finding of 
the county court judge. Davies v. Crown 
Perfumery Co. - [1913] W. C. & Ins. Bep. 484 ; 

6 B. W.C. C. 649 

Wo)‘lma}i eniploycd as beanicr 07h 77ia7igle m 
cloth ma)iufaoto7p — Mangle -protected by rails — 
Bo 27 aJd of hea77id7‘'s duty to be i/iside rails lohile 
macBuiery was muiotmi — Machineip st 02 }ped for 
txoo fixed hours per loeeh in beaimi^'s shift for 
clea 7 ung — Fa7*t of beaixieBs duty to assist m 
Gleaning at those tunes, but at 7io other Cune — 
Beamer injuo'cd m attempting hi* olea7i xnangle in 
77iotkm — Wo7dinie7i's O:'mpo7isatio7i Act, 1906 
(6 Bdw. 7, a. 58), 1, S7ib-t 1. 

Held, that the accident did,^ot arise <j^t 
of and in the course of the employment. 
M’Diarmid X. Ogilvy Brothers 

Ct. Sess. [1913] W. C. & Ins. Bep. 637 

Wo7''knie‘7Cs Compensation Aet, 1906 (6 Bdio. 7, 

a. 5^0, .V. 1. ^ 

Appeal from an order of the 0. A. [1913] 
W. 0. & Ins. Rep. 309, reversing an award of 
the county court judge of Denbighshire, made 
under the Workmen’s Compensation Act. 

The appellant was a foreman worker in 
(ne employment the respondents, and 
duties on the day on which he was injured 
consisted in stacking brandies of sacks in a 
room in the respondents’ j^mises. The work 
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■WOEKMSiN’S COMPENSATIOH C-A-ccideut*aris- 1 ■wIeKMEN’S COMPinSATION (Accident — 
ing nut of and in tlie course -»f Employment) — Claim) — nontinued. j 

co/btlniied. distressed seaman. In Nov., 1912y»ho tna^ 

was^^aone by lilind. In the room in \*^hich this a claim for (^mpensatiou under tJe WorkiBcn^ 
was I^ing done t^fre rani along the ceiling a Compensation Act, 1906, and the couu';^ court 
shaft which transmitted power to machines in judge found »(;.hat his failure to majce a cMm 
other rooms, but feere were no pulleys on the within six months was “ due to ” his absence 
shaft in this room, and it was not used in from the United Kinsrdom, altSoug’h he mi.arht 


conn^tion with any machine in this room. 
The had arrived at the height of about 

seven feSt a^ the bundles could no longer 
be thrown up hom the bottom. The appellant, 
who was on the top of the stack, then impro- 
vised a method of getting up the sacks. He 
put a rope round the revolvin^l shafting, 
attached one end to the bundle, and sufficient 
tension being put on the other end of the 
rope to ensure friction the sack was drawn 
up as by a crane. A bundle of sacks w-as 
?lrawn too far and stuck between the shafting 
and the ceiling. The appellant, to free the 
bundle, cut the rope. The bundle fell, and 
falling on the bundle on which the a]3peliant 
was standing caused him to lose his balance, 
I^n liis effort to recover equilibrium one arm 
got entangled with the rope which was round 
the shafting, he was pulled over the shafting 
and severely injured. 

The county court judge made an award in 
favour of the appellant. 

The H. L. dismissed the appeal, being of 
opinion that the appellant had failed to shew 
any circumstances which could justify a find- 
ing that the accident arose out of his employ- 
ment. •Plumb v. Cobden Flouk Mills Co. 

[1913] W. N. 367 ; SO T. L. E. 174 

Pv-eturn Home or to Work. 
iSee above, M}iploi/’me}tt, Break i/i, lie- 
moml froni^ Termination of. 

Serious and Wilful Misconduct. 

See above, Prohibited Act. 

Accident — Claim. 

Claim late — Ignorance of rights under the Act 
— Kota reasonaile cause for delay — Workmerds 
Compensation 1906 (6 Edw. 7, c. 58), s. 2, 
sul)-s. 1 . 

A workman failed to make a claim within 
six months of the accident owing to his ignor- 
ance of the existence of the Act : — 

Beld^ this '•was not a mistake or other 
reasonable cause ^irnin the meaning of the 
Act, and he was barred from recovering com- 
pensation. '•Melville r. MUaethy 

C. A. (Ir.) [1913] W. C. & Ins. Eep, 353 

Ship — Seamaii—^Time for tahbig giro ceedings 
' — Ahsenoe from the United Kingdom — “ Ocoa* 
sloned hg" — Possibility of return lolthin siit^ 
months — WoidaWen's Compensation Ac^^ 1906 
(6 Edw. 7, 6* 58), 2, sub-s. 1 (?;). 

A sailor employed on board a ship on the 
west coast of South America met with an 
« accident in Oct., 1910, as a result of which 
he sustained a severe wound on the head. The 
captain took him on shor%and had tj|^e wofftid 
^fetched up', but he did not recover,^ and was 
% eventually discharged. He went to various 
hospitals in Ameiica, but in vain, and was 
sent back to El^lalid in Sept, 1912, as a 


have returned to England as a distr^sed sea- 
man in time to make a claim within six 
months from the date of the accident, as pro- 
vided by s. 2, sub-s. 1 (h), of the Act : — * 

B eld ^ that n(? distinction could be idrawn 
between the words “ due to ” used by the 
judge and the language of the Act “ occasioned 
by ” ; that whether the workman’s delay in 
claiming was occasioned by absence from the 
United Hingdom or not was a question* of fact 
to be decided by the judge ; and' that "Kie 
applicant ought not to be precluded from 
obtaining compensation because he had stuck 
to his work. Digiit v. Owneks of Ship 
Chaster Hall 

C. A. [1913] 3 K. B. 700 ; 82 L. J. (K. B.)1307 ; 

6 B. W. C. C. 674 ; 109 L. T. 200 ; 

[1913] W. N. 259 ; 29 T. L. E. 676 

See below, Accident— Notice. 

9 

Accident — Inj ury. 

Deaths col. 726. 

Incapacity^ col. 727. 

Supevrening Infirmity or IncaiMcity 
col. 729. # 

Death, 

— Injury by accident — Heart failure. 

See above, Accident — Endenee. 

Noi'iis actus interi'eniens — Workmem suffer’’^ 
ing from femoral her?da due to aecidejital 
strum — Workman also suffering from inguinal 
hernia of lorig standbig — Operation necessaryyor 
cure of femoral hernia — Both hernias operated 
on on same occasion — Subsequent death (f loorh^ 
man from heart failure — Heart fallure^due to 
heart weakness and heart degeneracy m up by^ 
strain of operation — Workmen'' s Compensation 
Act, 1906 (0 Edw. 7, c. 58), Sched. I. (1) (tf). 

Held, that the operation was not a novus 
actus intexveniens, and that the death was the 
result of the accident. Thomson v. Mutter 
Howey & Co. 

Ct. Sess. [1913] W. C. & Ins. Eep. 241 

Pneumonia' — DetTth after four years — Conse- 
quence of injury — Question of fact — Burden of 
proof — Workmens Compensation Act, 1906 
(6 Edw. 7, 0 . 58), s. 1, sub-s. 1. 

Where a workman suffers injury by acci- 
dent and four years afterwards dies from^ 
pneumonia, it is a question of fact 'Aether 
there is any connection between the death 
and the incapacity caused by the infpry. The 
burthen of proof is upon the person claiming 
compensation to shew that the death was 
caHsed or accelerated by the accide»fc. 
TAt^LOBEON V.^ElfAMWELLGATE COAL AHD COKE 
Co? ' - - C. A, [1813] W. C. & Ini. Eep. 179 ; 

’ • 6 B. W. C. C. 66 

— Kupture — Hernia. 

See above* Accident — Evidence. 
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- Z ^ ^^leapacUy. 

After-effects — Neuraspiema — BMence — 
'Workmen' s^ffom^pe-nsat’xoi Atf 19^6 (6 Bdm. 7, 
c, 58), s. 1, svl)-s. 1. 

On Sept. 1911, a workman met with 
an •accidc=nt in the course oJ: his employment. 
His emplojmrs p^id him compensation for three 
^eeks, when he ^returned to' work and con- 
tinued at work for five wee^s, when he was 
discharged. Thereafter, until Mar. 13, 1913, 
when he first made his claim for compensation, 
he was attended at intervsds by doctors and 
w«as for three months in hospital. He was 
admittedly unfit for work. The county court 
judge f&mid that he was sufiering from neur- 
as^enia, ’ the result of the accident, and 
awarded him compensation : — 

Ueldj that there was evidence to justify 
the finding of the county court judge, Mokris 

Tuefoed and Southward 
C. A. [1913] W. C. & Ins. Bep. 502 ; 6 B. W. 

C. C. 606 

JEJcidence — Ahility to do Ur/ht loorh — Inahilitij 
togettoworh — I^yoient of full compensation — 
Worlimen'’s Compensation Aet^ 1900 (6 23diL\ 7, 
58), Sohed. L (1), (3). 

A workman in the course of his emplo 3 '’- 
ment had his foot badly crushed, whcre% he 
was permanently incapacitated from doing his 
ol<j> work. He was capable of doing light 
work which did not necessitate standing, but 
he was only able to walk a very short distance, 
and his old emplo^^ers’ works were situated 
two miles away fi’om where he lived. The 
sCOunty <!burt judge found that the workman 
was so situated that there was no reasonable 
chance of hS obtaining any other work, and 
th§t he was therefore totally incapacitated 
for work within the meaning of the Workmen’s 
Compensation Act, 1906 : — 

that the evidence justified the find- 
ing of the county court judge. Beddaed v. 
Stanton Ieonwoees Co. 

C. A. [1913] W. C. & Ins. Bep. 536 ; 6 B. W. 

C. C. 627 

Injury to finger — Cncontradicted medical 
emdenoe of complete recorery — No evidence to 
support finding of incapacity — Workmen^ s Com- 
pensation Act^ 1906, Sailed, f. (1) (&). 

A boy, employed as a prinbei*, met with 
injury by accident to his finger, causing in- 
capacity, for which the employers paid him 
compensation for some weeks. A month after 
payngi^nts had ceased he applied for an award, 
^alleging confinuing incapacity. There was un- 
contraaicted medical evidence that he had 
completely recovered, and was fit to work. 
The coun%^ court judge, however, found that 
incapacity was still continuing, and made an 
award in the boy’s favour. A fortnight after 
tfe award the boy secured work at higher 
wages than, he h^d previousl^^ earned ^ 
(Kennedy L.J. dissenting),. that fifere 
was no evidence to support the finding. BiNNS 
V. Keaeley & Tonge, Ld. 

C, A. 6 B. W. C. C. 608 
€ 


“ Seriops and p<01nanent disablement 
of toj) joint of middle finger of right hard— 

— Accident due to seielous an^Wncilfiul nmeffnduot 
— \VorIme)ds Comjmisaiion Act^ 1906, s. 1, 
sub-s. 2. ^ ^ - 

A county court judge found the amputation 
of the top joint of the middle finger the' 
right hand of a machinist in the joing^j^trade 
to be serious and permanent^ disablement 
within the meaning of s. l,rsub-s. 2 : — 

Held, there was evidence to support the 
finding. Brewer v. Saoth 

V, . C. A. 6 B. W. C. 0, 661 

Snbsegiient BT^ploymont in different worh — 
Bvidence — Raferenea to mc-dlaal referee — Judge 
actimj on report — Workmen's Compensation Aoi^ 
1906 (6 Edio. 7, u. 58), 1. 

A workman emploj^ed in certain ironworks 
was injured by fire in 1907, and on recovery 
from total disablement was subsequently given 
light work by the same employers at a Mightly ^ 
higher wage. In 1912 the works were^clpsed 
temporarily, and on the resumption of wor'^ 
the employers declined to take the workman 
back into their employment except at the old 
work he did prior to the accident, which he 
refused, and evidence was given that he was 
now incapable of doing any but light work. 

He claimed compensation for the accident 
suffered in 1907 : — 

Held, that upon a conflict of evidence as 
to whether his present incapacity was^ caused 
by the accident, the arbitrator was justified 
in referring the question to the medical referee, 
and upon his report declining to award com- 
pensation to the workman. Huggins v. Guest, 
Keen & Nettlefolds, Ld. - C. A. [1913] 

W. C. «fc Ins. Bep. 191 ; 6 B. W. C. C. 80 

Total incapacity— Ship painter injures eye — 
Workman alleges loss of vision greater than seems 
apparent — Judge, refers to medical referee — 
Referee reports that if. workman's statement 
truthful then he is incapacitated as ship's painter 
— Aioaril of total incapacity — Average weekly 
earnings — Workmen's Comjwnsatlon Act, 1906, 
Sched. I. (1) {bf 

A ship’s painter injured his eye. He had 
only been emplo^^ed three we^ks. The em- 
ployers paid 14^. id. weeJe compensation 
for eleven weeks, and, on *his being stopped, 
the workman applied for compensation on the 
basis of total incapacity, stating^is averagd 
earnings to be 365. a week. At the hearing 
there was evidence that ship’s painters were 
paid 6s. a day, but could earn as much as! 
125. when they did overtime at nighte With 
regar<f to the condition of thtT eye the medical 
evidence was unsatisfactory to the county 
court judge. The employers’ doctor stated, 
that, if what the workman said about his^ 
eye were true, then he would be unfit for the 
work of ship’s painter. The judge referred 
th€ que^on of th^ present capacity of the 
man to (m painter’s work to a medical xeferc^f^ 
who reported that the injury to the eye was 
insufficient to account for the alleged loss of 
vision, that he was unab5e Sf say whether the 
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WOEKJpiV’S, COMPENSATIOK (Aooideift 

Injury) — continued. 
man ^as tellins’ the truth, that in his opinion 
he wms exaggerating, but that if he wts telling 
the tr'ith he "^as liiilit for* the work of ship’s 
painter, but could do work that did not 
* necessit*y,te the us® of a ladder. Upon this 
th”^ county court judge “found that the man 
was t^lly incapacitated by accident arising* 
out in the course of his employment,, 

and awarded "y. a week compensation on the 
basis that his average weekly earnings were 
4:6s. 

Heldj there was evidence to support the 
finding of total incapacity from thj accident 
but none that the average weekly earnings- 
were 45^. The case must therei^re be remitted 
to assess compensation on a proper basis, 
.Hmes u. Mobdey, Caeneb & Co., Ld. 

C. A. 6 B. W. C. C. 680 ; 109 L. T. 377 

Sujpervemnff Infirmity or l7icaj}acity. ' 

Disease — Accident — Superre^iing disease — 
Incapacity resultvng from accident — Woi'hnmi's 
dom;pe7isation Act^ 1906 (6 Edw. 7, c. 58), s. 1, 
suh-s. 1 . 

A workman met with an accident in the 
course of and arising out of his employment 
which made it necessary to remove a cartilage 
from his knee. After the operation, which 
appeared successful, he caught scarlet fever 
while in a provincial hospital and was re- 
moved to an isolation hospital. While he was 
there, the wound became unhealthy and sup- 
purated. Another operation was then found 
necessary which caused the knee to become 
permanently stiff and immovable. There was 
evidence that the scarlet fever alone could not 
have caused the incapacity, if there had been 
no accident, but that it had aggravated the 
effects of the accident : — 

Beld (reversing the decision of the county 
court judge), that the incapacity was caused 
by the accident, and that the workman was 
entitled to compensation under the Workmen’s 
Compensation Act, 1906. Bbown v. Geoege 
Kent, Ld. - C. A. [1913] 3 K. B. 624 ; 82 
L. J. (K. B,) 1039 ; 6 B. W. C. C. 746 ; 109 L. T. 

293 ; [1913] W. K. 258 ; 29 T. L. R. 702 

Imprisonnierd — Incapacity — Supermiing 
incapacity not %ue to^accidmt — Right to com- 
pensation not affected-injury arising out of and 
m the course of employment — Worhm&Es Corn- 
llinsaUo^i 1906 (6 Edic. 7, c. 58), s. 1. 

A workman was injured on July 31, 1912. 
The employers admitted liability under the 
Workmen’s Compensation Act, 1906, and paid 
him compensation at the rate of 11. a week. 
On Jan. 8, 1912y the workman was ar>este,d 
and on Jan. 21 sentenced to eighteen months’ 
imprisonment with hard labour for •'larceny 
from the person. The employers thereupon 
"Ceased to pay the compensation. The work- 
man issued a request for arbitration claim- 
ing 1^. weekly. The en^loye-rs resisted (ixe 
%lfeim on the grounds (1.) that all incapacity 
ceased on Jan. 18, J913 ; (2.) that the pre- 
sent incapacity was not due to the accident ; 
and (3.) that t3By 'we-re not liable to pay 


! ‘ 

mkKMEE’S COMEViNSATIOK (Acefdent— . 

Inj ury) — continued. 

compensation during the contimlan^e of the 
workman’s detention in prison. |The cofin^ 
court judge round that the workman ws ItiSt 
partially inc'ipaci&t%d as the result of the 
accident and held that he was not deprived of 
his right to be paid compensation by reason 
of his being in prison, aqd he awarded him 
12^. a week during partial incapacity : — 

Beldy that the supervening -Incapacity aris- 
ing from his imprisonment v»as not a rea^onf 
for depriving the^ workman of compensation.' 

Principle laid down in Harwood v. ^yken 
Colliery Co. [1913] 2 K. B. 158, followed. 
McKally V. Fubness, Withy & Co., Lb. 

C. A. [1913] 3 K. B. 605 ; 82 L. J, (K. B.') 

1310; 6 B. W. C. G. 664 ; 109 L. J. 270; 

[1913] W. K. 239 ; 29 T.-L. R. 078 

Miner twisting his lach i?i Hecetn^er, 1911 — 
Compe7isation paid in respect of injury hy acci- 
dent arising out of and in the cow^se of his 
employment until May 22, 1912 — Miner 7'esuming 
his old worli 07i May 27, 1212— 3Imer totally 
incapacitated on August 15 hy aoiemnsm — 
Ebiding hy arbitrator that the aneurism was the 
result of the woodman doing worh beyond kis 
physical powers betwee^i May 2f and August 15 
\Vorhme7i^s Compensation 19U6 (6 Edw. 7, 
c. 58), s. 1, sub-s. 1. 

Held^ that there was evidence upon which 
the arbitrator could competently find thal^the 
workman’s incapacity was not due to injury 
by accident arising out of and in the couitse 
of his employment. Baton u . William Dixon, 
Ld. - Ct. Sess. [1913] W. C. & Ins. Rep. 517 

Right to compensation not affected — Injury by 
accident arising out of and in the e^urse of i 
employment. ^ 

A workman who has brought hihiself within 
the provisions of the Workmen’s Compensati'in ^ 
Act by proving that he has sustained personal 
injury by accident arising out of and in the 
course of his employment, and that inc^acity 
has resulted from the injury, is not disStitled^ 
to compensation under the Act by reason of 
some supervening infirmity, not due to the 
accident, which has equally resulted in his 
incapacity. Habwood u. Wyken Collieby Co. 

0. A. [1913] 2 K. B. 158 ; 82 X, J. (K. B.) 414 ; ' 

[1913] W. C. & Ins. Rep. 317; 6 B, W. C. C. 

225; 108 I. T, 283 ; [1913] W. N. 53 ; 

29 T. X. R. 290 ; 57 S. J. 300 

Accident— notice. 

Delay ^ col. 730, 

Validity col, 733. ^ ^ 

Delay. ^ 

Accident while in emplo yment—S^tid acci- 
dent on same day while not in enjoyment — 
Claim for compe^isation—Rroceedings not 7n>am- 
tamable — Woodmen" s Compensation Act, 1906J;6 
Ed-io. 7, 6'. 58), a 1 (a). 

ifiiner sustained an injury his hand 
which he "klleged was called by an accident 
while working in his employer’s mine. On 
the same day he f^ll down the steps of an inn 
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g,n(L iini}#‘/"himself . He claimed compensatSon 
tO£- injury his hand caused accident in 
the nitne. He did not^give formal written 
notice of ^this accident until teiff’ days after it 
had occurred : — 

Ueld^ tha^y the notice was not given as 
soon as<x practicable after the accident, that 
the employers were thereby prejudiced in their 
defence, that Idiere was no reasonable cause 
""for the delay in giving notice, and that the 
proceedings were not therefore maintainable. 
Murphy v. Shirebrooic Colliery Ld. C. A. 
[■1913] W. C. & Ins. Eep. m ; 6 B. W. C. C. 237 

® Claim for compensation neaidy seven months 
after j^isaMeme)vt — Lad falls ill from lead 
poisonvng, — In bed for months — Advised by doctor 
to' do no business — Notice as soon as able to get up 
five months later — Reasonable ..^ause for delay — 
Worhmen^s Compensation Act^ 1906, s. 2, sub-s. 1. 

A lad, a painter, left off work because he 
felt ill on July 15, 1912. On Aug. 13 he 
consulted a doctor who sent him to bed, and 
he did not get up until Dec. The doctor told 
the lad to leave everything alone and not to 
worry about l^siness. In Dec., as soon as 
he could get out, the lad went to the em- 
ployers and told them all about his illness, 
saying that the doctor thought it was lead 
poisoning. The employers’ secretary wrote this 
dov^ijn. The lad subsequently became worse, 
and on Eeb. 11, 1913, his solicitor made a 
formal claim for compensation, and on Eeb. 13 
the certifying surgeon gave his certilicate that 
the boy was suffering from lead jpoisoning, and 
stating that the disablement commenced in 
the lastJ week of July, 1912. The certificate 
was appealed against, but the medical referee 
dismissed the appeal. On the application for 
compensation the county court judge found 
(1.) that notice of the accident was given as 
soon as practicable after the happening 
thereof ; (2.) that a claim for compensation 

^was Si fact made within six months of the 
time of the accident,; (3.) that in any case 
failure to give notice (if any) did not pre- 
judice the employers in their defence ; and 
(4.)' that if his previous findings were not 
justified, delay in notice and claim was occa- 
sioned by reasonable cause : — 

Held, there was evidence to support the 
findings. Sanderson v, Parkinson & Sons, 
Ld. - - . c. A. 6 B. W. C. C. 648 

Belay in givmg written notice — Employer not 
prejudiced in his defeiice — Worlmeids Compensa- 
tion Act, 1906 (G Edw. 7, c. 58), .s*. 2, s'ut)-s. 1 (a). 

On Hov^ 2o, 1912, a workman was injured 
; by accident in his employment. He in- 
formed the manager of his injury directly 
afterwa:^. He was given half wages for 
some tifei’^the employer alleged, as a loan. 
He did not give written notice of the accident 
Jp his employer until April 1, 1913 : — • 

JHeld, that the employer not been *s>pre- 
jndicedr » his defence^’ by the* want t)f ft«t.ice. 
Balph V, Mitchell - - e. A. [1913] 

W. C. & ln% Eep. 501 ; 6 B. W, C. C. 678 

“ Mistahe or other reasoi^ible cause — Worlt- 


WdEKMEN^S COMPEKSATIOH (Aqjcident— 
Notice) — contihiued, 

men's Compensation Act, 1906 (G Edw, 7fC. 58), 
s, 2, sub-s. 1. rv 

In an arbitration un^tBr the Wofkmen’s 
Compensation Act, 1906, the* arbitrator found 
that the claimant alleged that h-e was. injured 
by an accident on June 1, 1911 ; that there- 
after he suffered from pain in his no^k and 
shoulders, which he attributed acci- 

dent ; that on Aug. 5 he consulted ’ a doctor, 

, who diagnosed his trouble ds, '^and treated him 
for, muscular rheumatism ; that on ISTov. 11 
the claimant left his employment and there- 
after wai^ treated for severe strain of the 
neck ; that on Dec. 13 he consulted another 
doctor, who tDld him that he was suffering 
Irom partial dislocation of the head from the 
spine, and advised him that his case was dap.- 
gerous and required treatment in a hospital ; 
that in Jan., 1912 (i,e,, after he had left his 
employment and more than six months after 
the accident) he for the first time gave notice < 
of the accident to his employers and claimed 
compensation from them : — ^ c 

Held that, as the delay in giving notice 
and claiming compensation was due to the 
workman’s ignorance of the serious nature of 
I his injury, it was occasioned by “ mistake or 
other reasonable cause,” within the meaning 
of s. 2, sub-s. 1, of the Act, and so was not 
a bar to the maintenance of proceedings for 
compensation. Ellis v. The Eairpield Ship- 
building and Engineering Co., Ld. 

Ct. Sess. 1912 S. C. 217; [19131 W. C. & 
Ins. Eep. 88 ; 6 B. W. C. C. 308 

Notice not given as soon as g^raetlcable '^' — 
Employer '‘^prejudiced in his defence^' — Belay 
occasioned by “ mistake or other reasonable 
cause ' ’ — Claim for compensat ion — Proceedings 
not maintainable — Worhme'ids Cnmpensution 
Act, 190G (6 Edw, 7, c. 58), s. 2, sub-,9. 1 (a), 

A workman engaged in a colliery slightly 
injured his hand while loading coal on Thurs- 
day, Nov. 7, 1912. It was a mere scratch 
which he did not regard as serious, and he. 
went to work on the following Friday and 
Saturday. On the Sunday following, however, 
his hand began to swell and gave him pain, 
and on the Monday, although it was in a 
bad condition, he returned to t^ork. On Tues- 
day he saw a doctor ft)r the first time and 
found he had septic poisoning, of which he 
then verbally informed the unclqjr-manager ^if 
the colliery. Ho gave no written notice until 
Nov. 21, 1912. In proceedings for recovery 
of compensation : — 

Held, that notice was not given f as soon 
as pimcticable ” as requiredjb}’' s. 2, sub-s. 1, 
of the Workmen’s Compensation Act, 190G, 
that the want of notice was not occasioned by 
mistake or other reasonable cause within the 
meaning of proviso {a) to sub-s. 1, that the, 
employers had been thereby prejudiced in their 
4(gfence, and that the proceedings were not 
therefoJlB maintair^ble. Shelling v. Noigpfr 
Hill Colliery Co. - C. A. [1913] W. C. & 
Ins. Eep. 497 ; 6 B. W.^. C. 607 ; 109 L. T. 81 

Patent injury — Exf^cSion of recovery---' 
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VOEKMEIT’4 COMPENSATIOIT (Accident -- 
Hotice) — continued. ^ 

JReasonahle dhuse — W»$dimen\i Compensation Act., 
*1906 (6 c. 58). ^^suh^s. 1.^ 

On April 3, 1912, a workman injured Ms 
rig}|t leg while workifi^ in his employment. 
He said.^at«he sSifered greai pain ; never- 
theless he continued to work for two months, 
during the 3^1e of which time he said he 
was in pain, that he expected every day 
to get better. On j^e^l, while going home, 
4iis right knee suddenly stiffened and he had 
to be carried home. He gave no notice of the 
accident to his employers until June 25. jThe 
-county court judge held that the empl<^ers 
were prejudiced by the delay in giviijg notice, 
but that there was reasonable cause for the 
delay — namely, that the injury did not prevent 
the wc»kman from working, and that he 
rShsonably believed it would not do so. On 
appeal : — 

' Held, that, the injury being known to the 
worlUnan from the first, and causing daily 
pain, his ^^ectation of recovery was not a 
“ reasor^ble cause ” for the delay. Weustee 
V . Cohen Buothees - C. A. [i913] W. C. & 
Ins. Eep. 268 ; 6 B. W. C. C. 92 ; 108 L. T. 197 ; 

29 T. L. E. 217 ; 57 S. J. 244 

Two accidents — Light worh found after first 
accident — Recorery from second accident — In- 
capacity from first accident continuing — Question 
to he considered — Worhme)ds Compemadion Act, 
1906 (6 Edw. 7.C. 58), .9. 1. 

.The appellant suffered a severe accident 
while working for the respondents in 1908. 
He partially recovered and was found light 
work by the respondents from Hov., 1909, until 
Mar., 1911, when he suffered another slight 
accident. He was paid compensation for a 
J)ime, and then the respondents stopped pay- 
Inent on the ground that he had fully recovered 
frorfi the second accident. He was unable to 
obtain work owing, it was alleged, to the 
results of the first accident. On an application 
for compensation in respect of the first acci- 
dent the arbitrator found that he was no more 
incapacitated from working at his employment 
than he was before the day of the second 
accident, and refused compensation : — 

Held, that the qriestion to be determined 
wSs not whether the apneRant was no more 
incapacitated than on me day before the 
second accident, hit whether he was still in- 
capacitated from the results of the first acci- 
dent ; and that as the arbitrator had not asked 
himself the right question, the case should be 
sej;^t back for lijm to deal with it. Wilhinson 
n . Eeodingham Ieon Steel Co. - C. A.i 
[1913] W. C. & Ins. Eep. 335 ; 6 B. W. C. C. 200 

Validity. 

‘ Vmlal notice — JVb notice to p7dnei2)al for 
four 7nonths — Expectatkm that suh -contractor 
would J[lxe notice: — Claim againsd^ principal^ff— 
RreguS^ — Mistahe — Worhyneids Compensa^ 
tion Act, 1906 (6 Edw. 7, c. ^8), s. 2, suh-s. 1. 
Geipfiths V. Atkinson - C. A. 106 L. T. 852 
See also above, Accident — Claim, 


WOEKmIn’S COMPENSAIl'Sll’— 

Agreement. 

See below, tJompensation. 

. • • 

iSippeal. § 

See below, Compensation— Appeal, 

Arbitration, • 

See below, Compensation. • 

Claim. 

See above, Accident — Claim. 

C ompensation— Agreement . 

Recording Memorandum, col. 734. 

Rectification of Register, col. 734, 

Setting Aside, col. 735. 

Recording Memorandum. 

ApypVication to o'ecord memorandum — Ohjec- 
tions to recording of memorandum on grounds of 
inadequacy and impetration — Ohjections stated 
hy ivorhnan to slier ifi'-clerh, and doomnents suh- 
mitted hy sheriff-clerh to sheriff — JiMnute suh- 
sequently lodged hy worliman, on advice of sheriff- 
clerh, objecting to the recording of the yneino- 
rwnd'imi — Worhmen's Compensation Act, 1906 
(6 Edw. 7, c. 58), Sehed. II. (9) (d) ; Act if 
Sederunt, June 26, 1907, s. 12. 

Held, that the questions of inadequacy and 
impetration were competently raised by the 
minute for the workman. Buens r. William 
Baied & Co. Ct. Sess. [1913] W. C. &Ins. Eep. 

61; 6B.W.C. C. 362 

Compensation q) aid on receipt hearing that sums 
paid were accepted as the “ compensation pfUy able 
during the period of total incapacity ” — Memoran- 
dum, lodged hy worltmau narrating agreement in 
general terms without reference to payment dui'ing 
total incaqyacity — Woidimen's Compensation Act, 
1906 (6 Edw. 7, e. 58), Sehed. 11. (9). 

Heldy that workman was not entitled to 
have his memorandum registered. A.G. MooEB 
& Co. r. Peyde - Ct. Sess. [1913] W. C. & Ins. 

Eep. 100 ; 6 B. W. C. C. 384 

— » Costs. 

See below, Costs. 

Rectifieation of Register. 

AHstahe of fact — Removal of record from 
register — Jurhdiefion — Worhineii's Compensation 
Act, 1906 (6 Edw. 7, c. 58), Sehed. 11, jmr. 9 
(c), (e). 

On the day before her twenty-first biijJ^hday 
,a workgirl was injured by accident in hei. 
employment. The employers agreed to pay 
her full wages (8s. 2d. per week) during in- 
capacity, as prescribed by Sehed. I. 

7iso (h), of the Workmen’s Compensatidh Act, 
1906. A^emorandum of this agreement was 
re<jprded. • The employes afterwards became 
aware th^*in*a poss^ible view of the lavsi^tke 
girl was not undec the age of twenty-one years 
at the time of the injury, and iffore than six 
months after the agreement had been recorded, 
they sougl^t to have the i^gister rectified. The 
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WOBKMEK’S COMPENSATION (CouCpensation 

— ^Agpreement) — continued. 
ags^^ement was not obtain^ bj fraud ox other 
improper means : — (? 

Beld, that ther^ was no jurisdiction either 
to Rectify the register ^ under Sched. II., 
par. 9 (c), by altering the memorandum, or to 
order tW record to be removed from the 
register under Sched. II., par. 9 (e). Scho- 
field v.^. 0. Clough & Co. - C. A. [19131 

2 K. B. 103; 82 L. L (K. B.) 447; [1913] 

W. C. & Ins. Bep.^292; 6 B. W. C. C. 66 ; 
« f08 L. T. 532 ; 57 S. J. 243 

^ SetUng Amle, 

Agreement fur redemption of eompemation hy 
payment of lump sum — Rediiotuon of agreement 
— Mutual error as to extent of injury — Agree- 
ment in settlement of claim for compensation — 
Liability denied^ but claim settled as thoiigli com- 
pensation due — Worlimen\s Compensatioyi Act^ 
1906 (6 Udio. 7, c. 58), s. 1, s^dh-s. 3, and 
Sched. I. (17), Sched. 11. (9). 

A workman, with the advice of his law- 
agent, agreed with his employers to accept a 
lump sum in settlement of a claim for com- 
pensatio:(^ due to him in respect of injuries 
caused by an accident, and a memorandum 
of the agreement was recorded. 

In a subsequent action for reduction of the 
memorandum he averred that both parties 
were in error as to the extent of his injuries 
at the time when the agreement was made, 
both being under the belief that he would 
recover in a few weeks, whereas, as it turned 
out, he was' permanently incapacitated : — 

Held, that these averments did not disclose 
£ relevant ground for setting aside the agree- 
ment. 

if eld, that an agreement between a work- 
man and his employers for the settlement of a 
claim for compensation by payment of a lump 
sum may be an “ agreement in the sense of 
Abe Workmen's Compensation Act (and so 
recordable), even though the employers dispute 
liability to pay compensation, if, in fact, they 
have agreed to the amount of the payment 
being fixed as though they were liable under 
the Act. M‘Guire v. G. Pateesoh & Co. 

Cfc. Sess. 1913 S. C. 400 ; [1913] W. C. & Tns. 

Rep. 107 ; 6 B. W. C. C. 370 

Terms — Concw'rent em ployment — Worlimen's 
Compensation Act^ 1906 (6 Ldw. 7, c. 58), s. 1, 
sub-s. 3 ; Sched. I. (2) (bf 

A workman met with an accident on 
Aug. 26, 1911, and received from his employe£i;s 
a payment of 12^. 6d. a week by way of 
advafice, while he was proceeding against a 
‘Tirm of contractors to recover damages in* 
respect of his injury from their alleged negli- 
gmoe. This action failed, and his solicitors 
then wrote to his employers as to the proper 
amount of the compensation, and claimed an 
increased amount. The employers ^nied that 
the^workipan was entitled to moye than 
a week, and ultimately, on 1912, his 

solicitors wiiwte a letjter in which they said 
"that they assumed “ that the weekly payments 
will be continued. ’V Payment continued to 


WORKMEN’S COMPENSATION ;;Compensation 

T— Agre^Snent) — continued. 
b^ made at 12^. $d. a week, fhe workman 
giving receipts for it as compensation.” On 
Mar. 18, 19>S, the <s«^orkilaan confmenced pro- 
ceedings to recover an increased amount of 
compensation on th^ ground tjaat, whiler his 
average weekly earnings from these ^inployers 
were 11. is. lOd., he had also e^arned 4^. 6d. 
a week in a concurrent empljjj^ent : — 

Beld, that the coup<ty court judge was 
justified in holding '"th4t the workman had 
entered into an implied contract to accepf 
125. 5d. a week as his compensation. Eeeih- 
TEif V. Poet op London Authoeity 

C. A. [1913] W. C. &Ins. Rep. 455 ; 

^ BB. W.C. C.782 

Recording of memorandum of agreement — 
Finding by arbitrator that an agreeir^nt had 
been made to pay 155. Id. per week in terms of the 
WmdimeFs Compensation Act, 1906-^Me?noran“ 
dum stating that the respondents agreed to pay 
155. Id. per loeeh, “ continuing the payment 
thereof until the same is ended, diifvinjshed .... 
in terms of the .... AeV' — IVortimCn^s Com- 
loensation Act, 1906 (6 Fdw. 7, c. 58), Sched. 
II. (9). 

Held, that the memorandum truly expressed 
the agreement found proved. Opinions, per 
Lord Kinnear and Lord Johnston, that the 
duration of compensation being fixed by the 
Act was not matter for agreement. Peaeson 
V. Baboooh & Wilcox, Ld. 

Ct. Sess. [1913] W. C..,& Ins. Rep. 430 

Compensation — Arbitration. 

Appeal, col. 736. 

Joinder of Proceedings, col. 737. 

Preliminary Defences, col. 737, 

Question, col. 737. 

Res Judicata, col. 788, 

Appeal. 

Appeal by workman against part of aioard — 
Acceptance by workman of payments of compen- 
sation under award— Right of appeal lost. 

After a workman has accepted payments of 
compensation under an award, he cannot 
appeal against a part of it ordering him to 
pay costs and giving t?le employer liberty^ to 
set off those costC^ |t a certain rate per week 
against the weekly sum payable for com- 
pensation. ^ 

Johnson v. Newton Wire Wxtinguisher Co. 
[1913j W. 0. & Ins. Rep. 352, followed. 
Steoewee V. Aeeogen Gas Co. 

C. A. [1913] W. &In3. Rep.,^78 

Award accepted afod acted on — Subsequent 
appeal from part of award — Approbate and 
reprobate — Right to appeal — Workme^i's Com- 
pensation Act, 1906 (6 Mho. 7, c. 68), 
Sched. II. (4). 

A workman having sustained personal in- 
j|yy withipipthe meaning of the Workmen’s 
Cbmpensation Act, 1906, an agreesSSat was 
recorded whereby Jiis employers admitted lia- 
bility and a^e^ to pay compensation. A 
question having %riSEn as to the amount to 
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WOEKMEH’S COtoEETSATIOlT (Compensation 
— Arbitratioi ^ — Gontimiert 
be paid, the^ workman applied for arbitra- 
tion. The mnployers 'feffered to submit to an 
award of 12.^ Bd. a-j we^^ and 4:he learned 
judge awarded compensation at that rate. He 
also wdered the employer* to pay costs up to 
the receipt of ftieir submission, and the appli- 
cant to pay tli;^ subsequent costs with a set-off. 
The applicanfl^at^epted the 12s. Bd. per week 
and the costs w^ t>ut he shortly after- 

wards appealed from\ari^ of the order as to 
ebsts : — 

Eeldf on appeal, that inasmuch as the 
applicant had accepted and acted upon ipe 
award, he could not appeal agaifest it. John- 
son v. l^EWTON Fire Extinguisher Go. 

C. A. [1913] 2 K B. Ill ; 82 L. J. (K. B.) 541 ; 

[19131 W. C. & Ins. Een. 352 ; 6 B. W. C. C. 

. ^ 202 ; 108 L, T. 360 ; [1913] W. N. 37 

Award 'by arbitrator appointed by county 
court judge — Appeal to Cou rt of Appeal-— AppU- 
catio7i4o extefid time for appealing — IVorJimeri's 
Compeyisation iLct^ 1906 (6 Jddw. 7, c. 58), 
Sched. Jim (4). 

Ho appeal lies direct to the C. A. from 
the award of an arbitrator appointed by a 
county court judge under Sched. II., el. 3, 
of the Workmen’s Compensation Act, 1906. 
An application to extend the time for appeal- 
ing from such an award will therefore not be 
entertained. 

Oihson V. Wormald ^ Walker, Id. [1904] 

2 K. B. 40, followed. Gray v. Southend 
Corporation C?A. [1913] W. C. & Ins. Eep. 393 

Joinder of Proceedings. 

' Conjunction of jrrocesses in she)’ iff court — 
Application to record memorandum of agreement 
as to compensation for accident.^ proceeding at 
same time and between same parties as claim 
^'^r compensation in respect of same accident 
originating by initial writ — Workmen'’ s Compen- 
satiou Act^ 1906 (6 Pdw. 7, c. 58). 

Beldf that it was incompetent to conjoin 
the two proceedings. Arniston Coal Co. v. 
KiNa - Ct. Sess. [1913] W. C. & Ins. Rep. 388 

P)‘eVim Ina ry Befen ees. 

Procedure — Buty of arUtrator to dispose oj 
whole ease— Work )ken‘’s^Comperisatum Aef 1906 
(6 Mw. 7, e. 58). - • 

Where an arbitrator haa allowed a separate 
proof oBfiprelimmarf defences and had issued 
, findings thereon without having heard the case 
as a whole : — ■ 

Held that, there being no exceptional cir- 
cuiQ^tances callijig for the procedure followed, 
the arbitrator ought to^ave heard and dis- 
posed of the case as a whole. 

Observations per Lord Kinnear in Bankine 
V. Alloa Coal Co., Ld. (1903) 5 F. 1164, at 
pe 1169^ approved. Ellis c. Fairfield Ship- 
building AND Engineering Co. - Ct. Sess. 

1912 S. C. 217 ; [1918] W. C. ^Ins Rep. 88 

Quest'um. 

Arbitrator — A ppeal—Flm^ity — Certificate of 
refusal by arbitrator to i)W9kdm as a question of 


■Wt)BKME3’S COMPENSATIOK (Compensation 

— Arbitration) — contimied. ^ 

law in his stated ease the question “ whether th^ 
was evidence . . . ^ which could coinpej^aitly 
sup 2 ?ort hhs findings of fapt"’’ — Note for order* 
upon arbitrator to stat’f a case— Note setting foith 
the facts proved in terms difi'ering from findings 
by ai'biti’atov — No averment of insuffajffnt evi- 
demee or of improper admission of evidence tg 
prove any of arbitrator's findings — Wo'kmeids 
Compensation Act, 1906 (6 Edw. 7, c. 88). .9. 1, 
sub-s. 1. * 

Held, that the arbitrator was final upon 
the facts, and note refused. Helson v. Allan 
Brothers &; Co. (U. K.), Ld. 

Ct. Sess. [1913] W. C. & Ina.^Rep. 632 

Condition precedent— Question arising as to 
the Uab'illty to pay compeiisat’ion or as to amount 
or durat'ion of compensation — Workmods Com- 
pensai'wn Act, 1906 (6 Edw. 7, c. 58), s. 1, suk-s. 3. 

Payne v. H. Fortescue & Sons, Ld. 

C. A. [1912] 3 K. B. 346 ; 81 L. J. (K. B.j 
1191 ; 5 B. W. C. C. 634 ; 1)7 L. T. 136 ; 

[1912] W. 216 ; 57 S. J. 81 

Buration of compensation — Competency — 
Wo'kmems Compensation Act, 1906 (6 Edw. 7, 
c. 58), s. 1, suk-s. 3. # 

The employers of a workman, who had been 
totally incapacitated by an accident, admitted 
liability under the Workmen’s Compensation 
Act, 1906, tendered the amount of compensa- 
tion due (as to which there was no dispute), 
and requested the workman to sign a receipt 
which contained this clause : “ At the first 

or any subsequent payment liability is ad- 
mitted only for the compensation to date of 
payment. Further liability, if any, will be 
determined week by week, when applicatioif 
is made for payment.” The workman objected 
to this clause on the ground that he was* en- 
titled to have an unqualified admission of lia- 
bility, such as he could embody in a memo- 
randum of agreement for the _ purpose of 
recording, and he refused to sigh the receipt 
and initiated arbitration proceedings : — 

Held, that a question had arisen between 
the parties as to the duration of compensation, 
and that the arbitration was competent. 

Payne V. N. Fortescue Sons, Id. [1912] 
3 K. B. 346, and Courlay Brothers Co. 
(Bunded), Ld. v. Sweeney (1906) 8 F. 9.65, 
considered. 

Interlocutor of tlie Second Division of the 
Ct. of Sess. in Scotland, 1912 S. C. 1145, 
affirmed. SuMMERLEE Iron Co., Ld. v. Free- 
land - - H. I. (Sc.) [1913] A. C. 221 ; 

1913 S. C. (H. L.) 8 ; 82 L. L (P. C.) 102 ; 

[19181 W. C. & Ins. Rep. 302 ; 6 B. W. C. G. 
^ 265; 108 L. T. 465; [1913] W. K. 

34 ; 29 T. L. R. 277 ; 57 S, J. 281 

Pes Judicata. . ^ 

Origmal application — Weekly payment ended 
by arbitral))' — Second ag)pUcution for compeit- 
satl$n — Potder of arbitral)’ to award^ again — 
lies judicata* — *Woo’hne7i's Compoisdfion MeP, 
1906 (6 Edw. 7, c. ^8), s. 1, sub-s. 3. ^ 

A workman having sustained personal 
injury by an accident, h^s employers voluii- 
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"WOEKMEN’S COMPENSATIOM' (C(|ipensatien 

— Arbitration) — continued. 

paid him 1'0§. a week compensation for 
somerpionths and then deej^ined to continue the 
-payments. The workman applied for arbitra- 
tion under the 'Wtirkmei']^ Compensation Act, 
1906, and claimed a continuance of the pay- 
ment. ©The county court judge found in favour 
0 ^ the eimplo^l’crs and refused to make an award 
for 1^^. a week so as to keep alive the work- 
man’s rights. There was no appeal from this 
award. •Subsequently the workman applied 
again for compensation, but the judge refused 
to entertain the application, holding that the 
matter was res ju^cata and that he had no 
jurisdiction : — 

'Eeld, on appeal, that the learned judge had 
•'jurisdiction to make a final award or a sus- 
pensory award on an original application, and 
that the matter was therefore res judicata. 
Geeen V. Cammell, Laied & Go., Ld. 

C. A. [19131 3 K. B. 665 ; 82 1. JT. (K. B.) 

1230 ; 6 B: W, C. C. 785 ; 109 L. T. 202 ; 

[1913] W. N. 259 ; 29 T. L. B. 703 

Compensation — ^Assessment. 

IVecIdy Earnhiff.'f'^ 

JBayis of calculation — I)educHo7is from icageit 
— Worhbig in gang a — WocliMetCa Com 2 )enmtioii 
Act, 1906 (6 Miia. 7, c. 58), Sched. Z, .s\ 2 {af (//-)• 
In a claim for compensation under the 
Workmen’s Compensation Act, 1906, founded 
upon the aveiage weekly earnings of the work- 
man, it appeared that iiis work was that of a 
miner of ironstone, and he formed one of a 
gang of fifteen men similarly employed. In 
getting the ironstone it was necessary to re- 
move sand and use gunpowder for blasting. 
The ^gang were paid at the rate of 6^d. per ton 
for ironstone plus a bonus of 3| per cent., and 
per yard for sand with a bonus of 
per cent. From the aggregate of these sums 
was deducted the value of the powder used 
I by the gang, and the net sum was paid to the 
ganger, who distributed it amongst the men 
in proportion to the number of hours they had 
worked. The employers provided the powder 
at cost price. The workman claimed 145. 7d. 
per week on the ground that his average 
weekly earnings had been 11. 9s. 2d., namely, 
his share of the full amount due to the gang 
without deducting anything for powder sup- 
plied to them. The employers contended that 
35. a week per man for powder ought to be 
deducted from the wages, and that the appli- 
cant was only entitled to half of 11. 6s. 2d.: — 
Eeld, that Sched. I., s. 2 (d)j of the Act 
^ did liot apply ; that the employers had only 
contracted to pay the applicant an aliquoC 
share Of the gross earnings of the gang less 
value of the powder used by them ; and 
that he was only entitfed to compensation at 
the rate of half of IZ. 6s. 2d. Shipp v. 
Feobtngham: Iroet and Steel Oo.f Ld. 

^ C. A- [1913] 1 B. 577 82 X. J. (If B.) 
^ 273 ; [1913] W.,C. & M. Bep. 230 : 

-6B.W.0.C. 1; 108L.T.55; [1913] 
W. N. 16 ; 29 T, I. B. 215 ; 

^ 67 S. J. 264 


WOBBMEK’S COMPEHSATKM (Compensation 

— Assensment) — continuid. ^ 

Basis of ea loulation — JVumder of da ijs act udllg ' 
imrlied — JtesuJtin iveelis-^Bicismfhito total sum 
actually earijfd—B^dii^i of da^s lost thnmg% 
illness — mmlims non curat lex'" — Work- 
meii’s Compensation Act, 1006 (6 Edw. 7 , (l 68 ), 
Sched. I. (2) (a^. * ^ 

In the case of a workman whose death 
results from an injury, andj^io has been 
under three years in ^is Employment, his 
average weekly ear^iii^^ in continuous em- 
ployment at an hourly wage paid weekly may- 
be estimated under the Workmen’s Compensa- 
tion Act, 1906, Sched. I., clause 2 (a), by 
adding up the» total number of days on which 
he actually worked during the period of em- 
ployment, days lost through illness being de- 
ducted, reckoning this number of days in 
weeks, and dividing this number of v^eks into ^ 
the total sum actually earned during the period ’ 
of employment ; but the period must be suffi- 
ciently long to enable a fair average to be 
so obtained and the days lost Jhrough fUness 
must not be excessive, and any slig'lit error in 
the calculation will be disregarded. * Turner 
V . Port op London Authority - C. A. ri913] 
W. C. & Ins. Bep. 123 ; 6 B. W. C. C. 23 ; 

29 T. L. B. 204 

Casual emplogment — Basis of computation — 

“ Grads'^" — Bock strike — Strike kreaker — Work- 
men's Compensation Act, 1906 (6 Zklto. 7, c. 58), 
Sched. I., s. 1 Qi) ; s. 3 (a). 

By the Workmen’s Compensation Act, 1906, 
Sched. I., s. 1 (&), the compensation for an 
injury under the Act is a weekly payment 
based upon the average weekly earnings of 
the workman during the previous twelve 
months, if he has been so long employed, bat 
if not, then for any less period during which 
he has been in the employment of the same 
employer. By s. 2 (^x), “Average wceki^T- 
earnings shall be computed in such manner as * 
is best calculated to give the rate per week 
at which the workman was being remunerated. 
Provided that where by reason of the shortness 
of the time during which the workmam has 
been in the employment of his employer, or the 
casual nature of the employment, or the terms 
of the employment, it is impracticable at the 
date of the accident to compute the rate of 
remuneration, *may be had to the 

average weekly apount which, during the 
twelve months previous to the accident, was 
being earned by a perso# in the saftie grade 
employed at the same work by the same em-. 
plojmr, or, if there is no person so employed, 
by a person iq. the same gTade employed in 
the same class of employmontmnd in the gime 
district ” : — • 

Eeld, that it is for the county court judge 
in abnormal circumstances to decide what were 
the average weekly earnings of the workman, 
and for that purpose he is entitled tO( t^ke into 
consideration the nature of the employment, its 
terms and ^ration, and the personalqualifica- 
lions of the workman ; but the questiiiiPvvhether 
upon the facts fou^d by him there are two grades 
or only one grade of employment may be a ques^ 
tion of law upon an appeal will lie. 
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— Assessmesifc) — eontinued, ^ 

In the first of two claims tmder the Abt 
the claimant?, an abl% seaman, who could |o 
ship paintitig and digging work, was taken 
on at the London Docks an extra casual 
labourer,” and the. nfej day met with an 
acciSent.^ In tihe dcfcks Laboure:;t3 were divided 
into A l^ourers with permanent employment 
and B labou:;J^3 who had admission tickets and 
got employineh^Kifter the A labourers. Extra 
casual labourers had’'^ chance of work after 
the B labourers and an t^e same rate of pay. 

The county court judge held that the B 
labourers and extra casual labourep ” 
formed only one grade and aw|trded com|fcn- 
sation having regard to the wages (^f the B 
labourers : — 

Held (Cozens-Hardy M.R. dissenting), that 
the B %Jabourers and the ‘‘ extra casual 
laflourers ” formed or might form separate 
grades, and that the case must be remitted 
to the county court for reconsideration. 

In the second claim the claimant, a work- 
man whos!^ Ordinary occupation of a meat 
porter iPad oeen suspended owing to a strike 
at the docks, obtained employment at the 
docks as a strike breaker, being taken on as 
an “ extra ” casual labourer each day for 
twelve continuous days until his accident. He 
was given a ticket of admission within the 
dock gates, but the ticket did not ensure actual 
employment. For his first completed week he 
earned 265. 10^., and there was every proba- 
bility that but^for his accident he would have 
been continuously employed until the end of 
the dock strike, which Lasted for some five 
weeks after the accident. 

The county court judge took the actual 
earnings of the first completed week as his 
guide and awarded the applicant a weekly 
payment of 135. 6J. during incapacity : — 

Meld, that the county court judge, in taking 
as his guide, in the abnormal circumstances of 
the case, 265. lOiZ. as the normal wage for a 
normal six dayiS, had not taken a wrong view 
of the law, and that the award must stand. 
Barnett Port of London Authority. 
Priestley v. Port of London Authority 

C. A. [ISIS] 2 K. B. 115 ; 82 L. J. (K, B.) 353 ; 

[1913] W. C. & Ins. Eep. 250 ; 6 B. W. C. C. 

, 104; 108 I. T. 273; [1913] W. H. 35; 29 

T. L". 252 ; 57 S. J. 282 

# 

Carnal enijjloj/nient — “ Grade ” — VforlmeR's 
Compenmtioa ^1^4,^ 1906 (6 Edio. 7, c, 58), 
Sched, Z, danse 2 («). 

Edge v. J. Gorton, Ld. 

C. A. [1912] 3 K. B. 360 ; 81 I. J. (K. B.) 

^ 1185 ; 5 W. C. C. 614 ; 107 L. T. 340 ; 

[1912] W. H. 21^; 28 T. L. E. 566 ; 56 

S, J. 719 

CinhUnuoM enqjloyment — Method of oomjmtkifj 
aterage meeMy eandngs — WorhneoCs Compensa- 
tion Act, 1906 (6 Ediv. 7, c. 58), Bched. Z, 
clause 1 (a), 

A wjulcman was killed as th<^result of 
acciden^rising out of and in the course of his 
employment by the respondents. During the 
preceding three years h<^ad worked for them 
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WOEKMEjr’S COMPElirSATIiPK (Compensation' 

— Assessment) — contmued. 
for 119 weeks out of 156 weeks, and,**w;1^en 
not employed by them during that perj^d^ 
had worked for oth%r persons. The period of*? 
continuous employn^ent \iQxt preceding the 
accident had lasted eight weeks. The coiihty 
court judge held that the workman had^jbeen in 
the continuous employment of the res])ondents 
during the preceding three yeals, and com- 
puted the workman’s average weekly ^earnings 
Iby dividing the sum earned in the eraployment 
during the three years by the number of weeks 
of actual employment, aud he awarded to the 
dependants 156 times that amount : — 

Meld, that the county ^ourt judg« had mis- 
directed himself, and that, but for a settlement 
effected between the parties, the case woul4 
have had to be reheard. 

In computing the average weekly earnings 
of a workman under Sched. I., cl. 1 (^z) (i.), 
regard can be had only to his earnings in the 
period of continuous employment next preced- 
ing the accident to him. 

Jones V. Ocean Coal Co. [1899] 2 Q. B. 
124 ; Appleby y. Morseley Co. [1899 j 2 Q. B. 
521 ; dTidi GileS[Y: Bedford, Bniith Co. [1903] 
1 Iv. B. 843, applied. Gill v. H, I^rtescue 
& Sons, Ld. 

C. A. [1913] W. C. & Ins. Eep. 471 ; 

6 B, W. C. C. 577 

Mays lost because the employer had no loork 
for the worhnuDi — WorhmcEs Compensailon Act, 
190G (6 Edw. 7, c. 58), Sched L, clause 2. 

White v. Wiseman 

C. A, [1912] 3 K. B. 352 ; 81 I. J. (K. B.) 

1195 ; 5 B. W. C. G. 654 ; 107 L. T. 277 ; 

[1912] W. 216 ; 28 T. L. E. 642 ; ^ 

S. J. 703 

“ Grade ” — Woidmeds Compensation? Act, 
1906 (6 Edw. 7, c. 58), Sched. Z, clause 2 (a). 

JuRY tf. Atlanta S.S. (Owners) 

C. A. [1912] 3 K. B. 366 ; 81 L. J. (K. B.) 

1182 ; 6 B. W. C. C. 681 ; 107 L. T. 366 : 

[1912] W. H. 218 ; 28 T. L. E. 662 ; 5^ 

S. J. 703 

Seaman — Hospital charges — WorhmetCs Cotn- 
pensatlon Act, 1906, Sched. I. (3). 

A seaman, injured by accident arising out 
of and in the course of his employment, went 
to a hospital in the United Kingdom, where he 
received maintenance and medical treatment, 
which was subsequently paid for by the em- 
ployer on an account rendered by the hospital. 
The arbitrator found that this payment was a 
benefit received by the seaman during the 
period of his incapacity : — 

Held, that there was evidence to support" 
the finding. Sorensen v. Gaff & Co. * * 

‘ Ct. Sess. 6 B. W. C. C, 279 

Short period of employment — ■ ^^Impmc- 
tl cable ’"'---Future waq^s — Woihmen’ s Cartipema- 
tion. Act, 1906 (6 Edw. 7, c. 58), Sched. L, s. 1 (5), 
5. 2 id), s^H. 

the* Workmen’s C<^pensation Act, 1906, 
Sched. I.^ ». f (6), 1:he compensafcfon fo# aa 
injury under th^ Act is a weekly payment 
based upon the average weekly® earnings of 
the workman during ^he previous twelve 
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m(^hs, if he has been so long employed, but if 
not, tbsen for any lass pq^piod during which 
l!e has been in the employment of the same 
emj^Ioyer. Sect. S (a) :• “ Average weekly 
earnings shall be computed in such manner as 
is best tijilculated to give the rate per week 
at^which the ’^^orkman was being remunerated. 
Provided that where by reason of the shortness 
of the tfme during which the workman has 
been in ?he employment of his employer, 
it is impracti<fkble at the date of the 
accident to compute the rate of remuneration, 
regard may be ha(J to the average weekly 
amount which, during the twelve months pre- 
vious to the accident, was being earned by a 
person in the same grade employed at the same 
work by the same employer, 

In a claim for compensation under the 
Act it appeared that the workman had been 
in the employment of his employers at wages 
which averaged 1^. 165. per week for more 
than twelve months prior to Dec., 19‘10, 
when he left their employment. In May, 1911, 
be went to Canada, where he received wages 
averaging 5Z. Ss. a week. In ISfov. he 
returned ^to Bristol and made arrangements to 
transfer his family to Canada in April, 1912. 
To fill up the time he went back to his em- 
ployers and worked for them for nine weeks 
at an average of 11. 9s, 6d. per week. In 
Feb. he sustained personal injury by accident. 

On a question as to the amount of the 
average weekly earnings of the workman, the 
county court judge held that it was not im- 
practicable to compute the rate of remunera- 
tion from the earnings during the period of 
nine weeks on the basis that the applicant 
was ^bout to leave the country, and awarded 
145. 9d. per week : — 

Held, on appeal, that the learned judge 
had jurisdiction to compute the average earn- 
ings on the footing that the employment of the 
^japplicant was only of a temporary character, 
and that the appeal must be dismissed. 
Godden V. W. CowLiN & Son 

C. A [1918] 1 K B. 590 ; 82 L. J. (K, B.) 
509 ; [1913] W. C. Eep. 330; 6 B. W. 
C. C. 154 ; 108 I. T. 166 ; [1913] W. Bf. 37 ; 

29 T. L. E. 255 ; 57 S. I. 282 

Compensation -'Payment into Court. 

“ JRfgistrar on rceelpt of the sum jjatd i/i, 
shall sign the receipt''^ — Money tendered loith 
Form 6B — Signature hg agent other than solicitor 
— Contrary to wordmg\)f form. — Registrar refuses 
4o accept unless signed hij employer or his solicitor 
— Fjfscutwn levied as result — Claim for damages 
"Against registrar — Worhmeyi's Compematiow 
Rules, 1907-1912, Rule 56a (4), Form 53. 

^A settled amount, as to which a memo- 
randum had been recorded, was sought to be 
paid into Court in favour of the widow of a 
deceased workman by a firm of ship<f5vners, the 
employers^. Form 6% which," rifie 56a ((i), 
jCiUbt accompany such payment, thi^res that 
it shall be i^igned by the employers or their . 
solicitors. In this case, the form was signed by 
the Shipping Federation, Ld., as agents fox the 


(Compensation 
— Asses^ent) — continued^ ^ 

enjployers. The registrar refused to accept 
thf amormt unless the f#rm were'*strictly fol- 
lowed with :u,6gard to si»nature,#and on the^ 
widow levying execution me employers brought 
an action for damagesji against the registrar,.,: — 

Reldf the registrar was wxo% inip-refusing 
the form signed in this way. Form 53 was not 
an indexible form, and was to be followed only 
so far as the circumstance olT’tihe case would 
permit. Judgment jEpr^laintiffs. Ko costs. 
Thompson & Co. -r. Feeeaeo and Otkees ^ 
Bailhache J. 6 B. W. C. C. 461 ; 57 S. J. 473 

t^Weeldy payment , , , , may . , . , be. 
redeemed . . . }■ where the incapacity is 2 >er- 
mamnt ^'‘-One-armed man — Weeldy payments 
in a condition of stability — Judge excludes 
persimal Imowledge of labour marht--^^o mis- 
direction — WorlmeJs Compensate jS;t^ 19^6 
(6 Mw, 7, 58), Sohed, I. (17). 

On an application by the employers under 
Sched. I. (17) to redeem weekly paypjients 
being paid to a one-armed mae^, the county 
court judge found, on the evidcjf5;e ^adduced 
at the hearing, that the weekly pay- 
ments had arrived at a condition of stability, 
and therefore the man was entitled to have 
the payments redeemed on the basis of per- 
manent incapacity (613^.). But the judge 
stated in his judgment that, if he had been 
entitled to take into consideration his own 
personal knowledge of the labour market, 
gained partly from other similar cases, he 
would have found that the wCekly payments 
had not arrived at a condition of stability, and 
then he would only have awarded the man 
BOOL 

Eeld, the judge properly excluded his per- 
sonal knowledge and there was no misdirection. 
Calico Peiktees’ Association v. Booth 
(No. 2) - C. A. 6 B. W. C. C. 658 ; [1913] W. N.. 

229 ; 29 T. L. E. 664 ; 57 S. J. 662 

C omp ensation — Eedemp tion. 

Weekly 2 )a}jme)d — Redemption by lump sum 
— Agreement — Registration of memorandum — 
Inadequacy of sum — Workmen"' s Compensation 
Acty 1906 (6 Fdw. 7, c, 58), Sched, clause 17 ; 
Sohed. 12., clause 9 (d). 

In determining the a^Iequacy or inadequacy 
of a lump sum ag.?**ied to.be paid in redemption 
of a weekly payment under the Workmen’s 
Compensation Act, 1906, th§, county court judge 
ought not to bo guided by the principle iSid down 
in s. 17 of the Bhrst Schedule of the Act, unless he 
is satisfied that the incapacity of the injured 
workman is permanent. Swannick v. Con- 
GEvSTED Districts Board forIreland ^ 

C. A. (Ir.) W. C. & Ins. Eep. 96 ; 

6 B. W. 0. C. 449 

Weekly payments — Redemption of em- 
ployees liability — Optional award — Permanmd 
incapacity — Onus of proof — “ May ” Woi'k- 
meii's Compensation Act, 1906 (6 Fdm, 7, c. 58), 
S^hed. Z, clause 17. ^ 0 ^ 

A workman met with an accident within 
the meaning of tile Workmen’s Compensation 
Act, 1906, which?, OTruilted in the loss of hi& 


THE COMPLETE CUERENT DIGEST, 1913. 

I 

WOEEMEU’S COMPEKSATIOM 



( 746 


DIGEST^ OF OASES. .li’ 746 ) 


WOBKM£lI’S%COMBENSATIOir (CoiMensatioa 

li — Eedemption) — contmued. ^ 1 

left hand. $Ie was yarded 155. 4<i!. a we*|k 
<3ompensati(5r)^ ; an(L the employers subse- 
quently applied for an* ©arbitration for the 
redemption of this payri!ej;it. The county court 
judge he^ th»t pefmanent paa;^ial incapacity 
was proved and awarded that the weekly pay- 
ments “ maj^be redeemed ” on payment by 
the applicants ’yi 613Z., namely, 75 per cent, 
of thirty years’ purc^se. The workman ap- 
pealed against the optional form of the award, 
and the employers appealed on the ground that 
the judge was not compelled to award that 
amount, that the incapacity |was not ;^jer- 
manent, and that the onus of proving.jthat the 
incapacity was not permanent was not on 
them : — 

SeZt^that the judge must make an award 
fol a lump sum which could be enforced as a 
judgment ; that the word “ may ” must be 
struck out of the award ; and that there was 
evid-®ce on which the judge was justified in 
finding thajj; liere w,as permanent partial in- 
capacit3d 

Dictum of Farwell L.J. in Calico Printers 
Associatioii v. Hicliani [1912] 1 K. B. 93, 
104, that the onus of proving permanent in- 
capacity was on the person alleging it, 
doubted. Calico Printees Association, Ld. 

Booth - 0. A. [1913] 3 K. B. 652 ; 82 L. J. 

(K. B.) 985 ; [1913] W. C. & Ins. Rep. 540 ; 

109 L. T. 123 ; 6 B. W. C. C. 651 

Compensation — Review, 

Agreement, col. 745. 

Comimttee, Uepresentathe^ col.*l^&. 

Mxrning Power, col. 746. 

^ lnca 2 )acity, col. 748. 

Medical Assessor, col. 751. 


WORKMEN’S COMPEHSATidR (Compensation 
— Review) — continued. ^ 

tween the parties was not a condition 
precedent to an ai^lication to review toder^ 
Sched. I., cl. 16. Tynb-’^es Shipping Co.,' 
Ld. V . Whilock ^ C. A. [1913] 3 K. B. 642 ; 

82 I. J. (K. B.) 1091 ; [1913];W‘. C. & 
Ins, Rep. 679; 6 B. v/, O/C. 669 ; 

109 L. T. 84 : [1913] W. N. 23? ; 

5T«S. J. 716 

D 

Com m lttet\ Representative. 

Compensation decided hy committee representa- 
tire of employer and worlmep. — Rotice of objection 
to committee — Jurisdiction of county court — 
Worhneids Compensation Act, 1897 (60 61 

Viet. c. 37), Sched. Z, par. 12 ; Sched. 
pars. 1, 2. 

Rex r. Templer and Others ; Ex parte 
Howarth - - C. A. [1912] 2 K B. 444 ; 

81 L. J. (K. B.) 805 ; [1912] W. C. Rep. 

209 ; 5 B. W. C, C. 454 ; 106 L. T. 855 ; 

[1912] W. N. 135 ; 28 T. I. R. 410 ; 56 

S. J. 601 

Earning Power. 

Agreement — Recording of memorandum — 
Review of weehly 'payments — Compensation 2 )aid 
for more than six months under agreement as to 
meelily payment during total incapacity — There- 
after application made by worhmari to record 
■memorandum of agreement — Objeotiim by em- 
ployer and simultaneous application to have 
weeMy payment ended or dvmlnuhed — Proof 
allowed — Finding by arbitrator that worhman 
was ^^Jit for some worh ” — Cause remitted to 
arbitrator for a definite finding as to the worh- 
man's wage-earning capacity — WorhmerCs Cotk- 
pensatUm Act, 1906 (6 Edw. 7, c. 58), s. 1 (3) ; 
Sched. I. (16) ; Sched. IL (9). 

Observations per the Lord President on the 
meaning of the word “ capacity ” in the statute. 
.Petrie v. Smith 


Medical Referee, col. 752. 

Onus of Proof , col. 753. 

Termination, col. 753. 

Agreement.. 

Weekly payments — Recorded agreement — 
Review — Jurisdiction-^^ If any question arises ” 
— Woi’hmeods Compensation Jtet, 1906 (6 Edw. 7, 
0 . 58), s. 1, suh-s. 3 ; Schea. I., clauses 16, 17 — 
Worlmm^s Comgje^sation Rules, 1907-1911, 
rr. 8, 9 ; Appendix A, Form 5. 

A workman having met with an accident 
within the meaning of the Workmen’s Com- 
p«IPisation Act,-* 1906, an agreement was made 
between him and his enaployers whereby theyi^ 
admitted liability and total incapacity and 
agreed tb make him a weekly payment as 
compensation. They subsequently applied for 
•a review of the weekly payments and asked 
that they should be terminated on the ground 
that the incapacity of the workman had 
cease(iiij?he county court judgemeld that%o 
question had arisen between the parties when 
the application was comm^ced, therefore he 
had no jurisdiction to «Sbeiifcain it : — 

Meld, that the existence of a dispute be- 


[1913] W. C. & Ins. Rep. 37^ 

Amount of compensation — Worhma^i who 
had been paid full compensation as for total 
Incapacity partially recovering earning capacity 
— Workman^ s earnings p>lus full amount of com- 
pensation f&rming together a smaller sum than 
Ills earnings gMor to accident — Arbiter refusing 
to reduce compensation — WorhmeiCs Compensa- 
tion Act, 1906 (6 Edw. 7, c. 58), Sched. I, (3). 

Meld, that a prima facie case was made 
out for reducing compensation. Case remitted 
to arbiter in respect that no facts appeared 
in the case to warrant continuation of full 
compensation. A. Gr. Moore & Co. r. Pbyde = 
Ct. Sess, [1913] W. C. & Ins. Rep. 100; 

6 B, W. C. C. 38t 

Earnings — Business carried on by worhman 
on his oivn acco2int~-^Wo7ldmen\s Compsns^Hon 
Act, 1906 (6 Edw. 7, c. 58), Sched. I. (16). 

Wher% a labourer partially incapacitated 
bj^an ac<aident has sinc^ ceased to be an em- 
ployee ar^whae gon#into business as a fasmgr 
on his own acccunt, and an application to 
review the compensation payable is made on 
the ground that his earnings have increased 
and his incapacity dinfinished, the question 
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WORKMEN’S COMPENSATION (Compensation 

— Ef^view)— continued. 

t? b%considered is what^the labourer would 
•Treasonably have had to pay an employee in 
the business he h^' enter#,d into for doing the 
woT-k he is doing ; and in arriving at a con- 
clusionfson that question the arbitrator is en- 
titled to** consider the general state of the busi- 
ness of farnTing in the neighbourhood ; and 
if there*'is some evidence on which the arbi- 
trator co«ld have acted in coming to his deci- 
sion, the 0. A. will nf)t interfere. Buberly v. 
Mace - C. A. [1913] W. C. & Ins. Kep. 199 : 

6 B. W. C. C. 82 

Loss of eye — Cesser of incapacity Suitable 
eoiploi/nienf — Workmen's Compensation Act^ 
^906 (6 Bdw, 7, c. 58), Sched. J., clauses 3, 16. 

' A workman, having lost an eye by accident 
in the course of his employment of “ striker ” 
in an ironfounders’ works, was paid a weekly 
sum by his employers under a recorded agree- 
ment. According to the doctor’s evidence he 
could do any work which a one-eyed man could 
do. The man was offered “ drilling ” or 
“ rough fitting ” by his employers at his old 
wages, which he refused as being too dangerous 
for him.^ The county court judge found that 
the work offered was suitable employment ” 
within Sched. I., cl. 3, of the Workmen’s 
Compensation Act, 1906, and made an^ award 
of Id. a week, with a declaration of 
liability : — 

Held, that the finding of the county court 
judge justified his award. Howards v. Whar- 

TO^ . C. A. [1913] W. C. & Ins. Hep. 504 ; 

6 B. W. C. C. 614 

Minor — Total incapacity — Compensation 
being paid at rate fixed hy agreement in Jan..^ 
\^\2-^F\jnding in fact by 'arbitrator that there 
had been a general rise in loages of the employ- 
ment since date of agreement — Finding that it 
was not prosed that worhma7i's earning capacity^ 
exceeded the double of the agreed rate of com- 
^'pensation — Finding that it was 7wt prosed, that 
earning capacity of incapacitated workman 
would hare ijicr eased between date of agreement 
and date of application for 7'emew — Workme^iHs 
Compensatio 7 i Act, 1906 (6 Fdw. 7, c. 58), Sched. I. 
(16). 

Held, that the proved rise of wages did 
not per se entitle the claimant to an increase 
of compensation. Malcolm n. Thomas Spo- 
WABT & Co. 

Ct. Sess. [1913] W. C. & Ins. Hep. 523 

“ Suitable employment ” — Workman living 
polth family in Belfast offei'ed loork by employers 
in J)gd)lin — Worlwien's Compensation Act^ 1906, 
Sched. L (3). 

In June, 1910, a workman’s hand was in- 
jurjgd by accident arising out of and in the 
cocirse'® of his employnoent as a carter in 
Belfast. On Aug. 9, 1911, he was awarded 
compensation by the acting Kecord^vr of Bel- 
fast at the rate of BSf^ 6d, a week. <^An apj^li- 
catit>n for® review was heard Kecorder 

of Belfast on Beb. 14, 1912, when evidence 
was given tuat the workman was improving 
and could do his old^ work as carter, and his 
hand would improve by use, but he was not 


■WORKMEN’S COMPENS.^riON’^CCompensation 

I — 'Review')— continued. . ^ 

fil for the full work a cartei;;. His iem^ 
ployers, whe^at th<|j^imef of the Occident car- 
ried on business inBeJfast, also had an exten- 
sive business in Bubl-fn as farriers, and, h?iiVing 
discontinued t%e Belfast brandS, ttey offered 
the workman suitable work in jpablin at his 
old rate of wages. vSince the ardent he had 
been earning 6^. a we<^ at^ight work, and 
had only applied foi>ligf^ jobs. The Eecorder 
of Belfast held that it was reasonable undef’ 
the circumstances that the workman should be 
asb^d to go to Dublin, and the employment 
offered was suitable employment,” and ac- 
cordingly reduced the amount of compensation 
from 8s. 6d. to one penny per week : — 

Held, that there was evidence to support 
the finding. Wallis & Sons v. M‘Hfi0E _ „ 

C. A. (Ir.) 6 B. W. C. C. 445 

Hnskilled woodman — Capacity to do light 
loorh — Burden of proof — Woidimen's Compensa- 
tion Act, 1906 (6 Fdw. 7, c. 58), SofTed^I. (3), (16). 

In the case of an unskilled workfiian who 
has suffered an accident which rendered him 
unable to work and has been awarded a weekly 
payment on that footing, when the employer, 
on an application to review the weekly payment 
adduces evidence shewing that the man has so 
far recovered as to be able to do light work 
and offers him such work, the burden is on the 
workman to shew that a reduction should not 
be made. It is not necessary f^r the employer 
to shew in the case of an unskilled labourer 
that the man can obtain work in the parti- 
cular employment in which he was engaged 
before ^tbe accident. Gray, Dawes & Oo. v. 
Reed - C. A. [1913] W. C. & Ins. Rep. 127 ; 

6 B. W. C. C. 43 ; 108 L. T. 63 

Incapacity. < 

Application by employers to terminate loeekly 
payment — A7) evidence called by workman — 
Failui'e of employers to prove recovery of wo rk- 

— Burden of proof — Woydmen' s Compensation 
Act, 1906 (8 ' Fdw. 7, 58), Sched. danse 16 

A miner injured his back as the result of 
an accident arising out of his employment and 
received compensation for some time. Ulti- 
mately he recovered sufficiently to do light 
work, and was to attempt his full 

work, but no suitable place could be found for 
him. While still engaged O the light^r^york he 
behaved strangely one day when leaving the 
mine, and the employers came to the conclu- 
sion that his mind was in some way affected 
and that it was not safe for him to go into rtie 
mine again. Subsequently they applied to 
terminate the compensation. The only medical 
evidence was given by a doctor who had 
examined the man as to his mental state., but 
had not examined his back. He said the man- 
had told him he was quite recovered and had 
no trouble w^tli his back for five or six months'. 
T^e doctor 'did not know that du«!^ that 
time the man had only done light work. Ho 
evidence was callcc? on behalf of the workman,, 
but it was ladmitted^at the mental state waS’ 
not the result of the accident r— 
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"" * . Eeld^ th.st the ai^itrator was entitled fco to be founded on the probable increase^t>f 

hold that tite employes had not discharged Ine earnings under the firoviso in Sched. I. fl6):~ 
onhs of proving thit man ®had entirely Heldj there w,as no*^idence to justify 
recovered from the adhident. ISTew Mo]S"ck:- awarding the continuance of 3^. a 'week ; c#m- 


TOlT^COLMEEiaSl, L^. V. TOONB_ - C. A. 

[1913] W. C. &Ins. Sep. 425 ; 6 B. W. C. C. 

^ 160 ; 109 L. T. 374 ; 67 S. J. 763 

Cessation — Sudseqv^it apjMcation to rerieio 
m—2Vb change of circm^st^'nces — Insufficioicy oj 
evidence. 

COX V. Braithwaite & Kirk - C. A. [1913] 
W. C. & Ins. Eep. 66 ; 5 B.|W. C. C. 77|648 

Conscious malingerer — Evidence — iP' 9r7ime7i's 
Compensation Act, 1906 (6 Edw. 7, c. 58), 
Sched. clause 16. 

workman was injured in 1905 and was 
paid compensation until Jan. 4, 1908, when 
the compensation was reduced to Id. a week. 
Subsequently there had been various applica- 
tions for ii^^ew, as a result of which the 
compen^tion was increased for a time and 
then reduced again to Id. a week. On Feb. 3, 
1913, the workman again applied for a review 
and increase of the compensation. There was 
a conflict of medical testimony. The doctors 
called for the workman were of opinion that 
the man believed he could not work, with 
the result that he really could not do so, but 
said that much of the pain he complained of 
was hysterical^ The doctors on the other side 
were of opinion that the workman was a con- 
scious malingerer : — 

Eeld^ that there was evidence to support! 
the finding of the county court judge >hat the 
man was a conscious malingerer. Ogdek v. 
South Kirkby, Featheestoke, and Hems- 
worth Collieries, Ld. - - C. A. [1913] 

» " W. C. & Ins. Eep. 463 ; 6 B. W. C. C. 1 

' Partial incapacit^j — ’‘'‘Able to eariC’ — Infant 
icorhgirl in receipt of compensation for partial 
incapaciUj — Emplo^jer's application to review and 
terminate — Ojfer at the arbitration of suitable 
light worh^ at higher than old wages — Judge- 
refuses to reduce compensation — Probable in crease 
of infant's earnings not considered — Worlimen' s 
Compensation Acf 1914 Sched. I. (.3). 

A girl of seventeen, ^ employed as a 
machinist at 65. 10^. a iweek, lost the firsfl 
and part of the ^econd fingers of her left 
hand bJT accident. She was voluntarily paid 
' compensation for three months, when she took 
domestic service at 55. a week, board and 
lodging, and compensation was stopped. She 
leIR service aft^ three weeks’ trial as the work , 
was too hard. She apfflied for compensation 
to be continued and was awarded 35. a week. 
The employers applied (fourteen months after 
the accident) to review and terminate the pay- 
ments! At the hearing they offered suitable 
light work at 85. a week, with a possibility 
of earing 125. The county «;ourt judfe 
refuseotl^ reduce the amount of compensation, 
and stated that if the offeisiof light work had 
been made earlier the would have been 
different. The award in ffb way purported 


pensation should have been stopped and a 
declaration of liability granted. •ulaei£E1, 
Nicholls & Coombs, Ld. r?. Kn#x - C.^. 

6 B. W. C. C. 696 ; 57, S. J. 793 

Permanent paitial incapacity — ^Reduction 
in weeldy payments — EMdence — Jurisdiction of 
cou-ntg court judge — Worhnen's Compensation- 
Acf i906 (6 Edw. 7, 58), Sched. I. (3). 

A workman, at first nbtally incapacitated 
by an accident for the consequences of which 
the employers accepted liability, was paid bjj 
them half wages for some months, when they 
sought to reduce the weekly rate of payment 
on the ground that total incapacity had ceased. 
The workman applied for arbitration, and was 
the only witness examined before the county 
court judge. He proved that he had tried 
to get employment, and failed ; and was 
admittedly not actually in any employment at 
the time of his application. He did not, how- 
ever, give any estimate of what woi^d be the 
value of his services if employed. Ho evidence 
of any kind was adduced by the employers. 
The county court judge awarded the appli- 
cant, until further order, a weekly sum which 
was equivalent to half the wages he was earn- 
ing up to the time of the accident : — 

Eeld, that the county court judge was 
within his jurisdiction in making the award, 
and that it should be affirmed. Osborne v. 
Tralee and Dingle By. Co. 

C. A. (Ir.) [1913] 2 I. E. 133 ; [19lJ] 
W. C. & Ins. Eej). 391 

Refusal to ^mdergo surgical operation — Where 
incapacity res^ilts" fro^n the injury — Worhmeyds 
Compensation Act^ 1906 (6 Edw. 7, c. 58), Sched. 

I- ( 1 ) (»). 

A workman accidentally injured in the foo^ 
and thereby incapacitated refused to undergo 
a simple operation which, it was reasonably 
certain, would have cured him. In so refusing 
he acted on the advice of his own doctors, 
who were of opinion that the proposed opera- 
tion, though devoid of danger, would be 
useless. 

In an application for review of a payment 
of compensation which he was receiving, held 
that he was precluded by his refusal from 
claiming a continuance of the compensation. 
O’Heill V. Brown (John) & Co., Ld. 

Ct. Sess. 1913 S. C. 663 ; [1913] W. C. ^ 
Ins. Eep. 236 ; 6 B. W. C. «. 428 

It 

Right of employer to require ^nodical examina- 
bion of ivorliina^i — Refusal of worhman to submit 
' — Sus2}ension of 7dyht to oompe^isation andjto ftfhe 
proceedings — WorhmeJs ComiJensatioyi Act^ 1906 
(6 Edw. J, c. 58), Sched. X, pars. 4, 14, 15 — 
Remilatm^ of Secretary of State^ dated J une 28, 

I9IT7. ^ 

The right of an employer, under Sched. I., 
par. 4, of the Workmen’s Comptnsation Act, 
1906, to require a workman who has given 
notice of ^n accident t<5 submit himself for 
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WOEKMEH’S COMPEKSATIOH (Compensation 
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ix&dic^l examination, is not limitejd to one 
^examination immediately after the accident. 

A workman ga-v% hofcic^ of an accident and, 
hafing been seen by bis employers' doctors, 
receive# compensation by weekly payments 
aboift three years. The emplo-yers then 
stopped the weekly payments on the ground 
that there was no longer incapacity to earn 
wages, an^ the workman commenced arbitra- 
tion proceedings clainfiing compensation under 
the Act. The employers then required the 
workman to submit himself for medical 
examination under ^ched. I., par. 4, which 
he refused to do. The county court judge 
#iirected that proceedings in the arbitration 
should be suspended, until the workman had 
complied with the requirement of the em- 
ployers : — 

'Bield by the 0. A., that there was juris- 
diction to make the order. Majoe x>. South 
Keekby, Featheestone and Hunswoeth Col- 
LIEEIES, Ld. - C. A. [19131 2 K, B. 145 ; 

82 L. J. (K. B.) 452 ; [1913] W. C. & Ins. 

Eep. 305 : 6 B. W. C. C. 169 ; 108 L. T. 

634 ; [1913] W. N. 17 ; 29 T. L. E. 

223 ; 57 S. J. 244 
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.... refuf^estosubmit himself to 
.... examinatiofi'^ — Compensaiion voluntarily 
then stopped — Subsequent apylicatxon by 
worhman — jRecjuest for medical examination un- 
reasonably refused — Proceedings susjoended — 
WoTlimeofs Compensation Act, Scdied, /.(I), 
(14), and (16). 

In July, 1911, an accident occurred, and 
o-^mpensation was voluntarily paid until 
Sept. 16, 1911. The workman was medically 
examined on more than one occasion on be- 
half of the employers during this period. On 
compensation being stopped, the workman in 
Sept., 1912, applied for continuation of com- 
pensation. The employers requested that he 
'^lihould be medically examined, bub he refused. 
The county court judge found that the refusal 
was unreasonable, and suspended the proceed- 
ings pending examination : — 

Held, the proceedings were properly sus- 
pended. 

Major V. South Kirkby, Peathersione and 
Ilunsworth Collieries^ La. [1913] 2 K. B. 

146, followed. Longhuest v. S.S. 
“ Clement ” (Ownees of) - - C. A. 6 

B. W. C. C. 218 ; [1913] W. C. & Ins. Bep. 312 

Medical Assessor. 

IVleehly payments — Ilecorery from effects of 
Incident — A ward term inating compensation — 
Medical a ssessoi''— Examination of workman — 
Absj^nee of objection — Evidence to support finding 
Compensatimi Act^ 1906 (6 Edw. 7, 
<7. 58), Sched. I. (16) : Sched. IL (5). 

A carter was knocked down by t«70 horses- 
and injnred, and received conspensation under 
a^xe^ordecT agreement. Cfn Nov^ 22, r 1912, his 
employer applied to have the compensation 
terminated, mt the hearing before the county 
court judge, who was assisted by a medical 
assessor, there was ^ a great difference of 


WOBKM^gN’S COMPEKSA'TION ^(Compensation 
|~Beview) — continued. 

n|3dical opinion as to bother the ma^ was 
still suffering from l^e result of accidept! 
The medical assessSr examined the workman 
by the judge’s direction a^d the judge stated 
that he adopted the view^ whi€h th^ assessor 
advised and came to the Conclusion that the 
effects of the accident had ceased by the date 
of the application to review^'^ 

Eeld, that there ^w^ evidence to support 
this finding. *■ 

As at the time no objection w,as taken on 
behalf of the workman to his being examined 
by tie assessoilgthe Court refused to decide the 
question ewhetber the medical ' assessor would 
have had any right to examine the workman 
without his consent. Smith n. Eostee - C. A. 

[1913] W. C. & Ins. Bep. 420 ; 6 B. W^. C. 499 

Medical Referee. 

Incapacity for work — Wage-earning capacity 
— Report by medical referee of fitness for imrk^ 
Finality of medical referee's repoo^-LGompetency 
of further inquiry into wage-earning cctpaolty — 
Workmen^ s Compensation Act^ 1906 (6 Edw. 7, 
c. 58), Sehed. 1. (1) (fi), (3), (15), 

By agreement between a coal miner, who had 
received an injury to his thumb and was receiv- 
ing compensation, and his employers the question 
of the workman’s capacity to resume his former 
employment was referred to a medical referee 
under par. 15 of Sched. I. to the Workmen’s 
Compensation Act. The medical pferee reported 
that the workman was “quite fie to resume his 
ordinary employment as a coal miner, having 
recovered from ” the injury. The employers 
thereupon applied to have the compensation 
ended, when the workman lodged answers in 
which he averred that having returned to work 
he had ascertained “ that his earning ability had 
been considerably reduced from the effects of his^ 
injury,” and maintained that he was still entitled 
to partial compensation. The arbitrator having 
ended the compensation, the workman appealed 
and craved leave to lead evidence in support of 
his averments. 

The Court dismissed the appeal, holding that, 
as the medical referee’s report was final, and was 
from its terms conclusive as to the question 
raised by the workman^ averments, proof of 
these averments was inadmissible. 

Rail V. William ojlu nt 4‘ Sons, Ld. [1912] 
A. C. 496 and Ruris v. Wilsons and Clyde Coal 
Co., Ld. [1912] A, C. 513, distinguish gH ; and 
observed that where a medical referee’s report- 
is not from its terms conclusive, a proof .may be 
admissible. 

Question whether a proof might not have b(?®li 
admissible, if the workman bad averred that, 
owing to the consequences of the accident, he 
had been unable to obtain employment. Geay 
V. Shotts Ieon Co., Ld. - - Ct. Sees. 

1912 S. C. 1267 ; 6B. W. C.<?.287' 

Report that workman “ ought now to be fit to 
rifume his ordinary toorkA’ — Workm^^fftrs Com- 
pensation Act, 1906 (6 Edw, 7, c. 58), racked. 1. 
(15), (16). 

Held, that, al%ou^ the report of the medi- 
cal referee was conclusive as to the work- 
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WOEKMEN’S COMPENSATION (Coi)?pensat|n 

^ — ’B,eYiQw)^eojitnm^d. 1 

man’s phy^«^l condition, the workman was 
entitled to a proof relati^ to hfs wage- earn- 
ing ^sapacity. ^ ^ 

Ar?iot4 Coal Co,^ 1911 S. C. 

1029, followed. ^Form of interlocutor in 
Arnoit y. Coal Co. (supra) disapproved 

and altered. CIStJDEN v. Wemyss Goal Co. 

Ct. Sess. n^y§] W. G. & Ins. Eep. 188 : 
• • 6 B. W. 0. C. 393 

8ee below, Medical Referee. 

Omis of Prooj. 'f ^ 

m 

Indudrial disease — Employers j^Toving com- 
y)lete recomvy of morlman from attach of 
' . ny^tagid^s — Worliynan giroring sasceptiMlity to 
recurrence of disease — iYo evidence that suseepti- 
hility teas due to original attach — Worhmen's% 
Compensation Aet^ 1906 (6 Edw. 7, c. 58). 

l^ld^ thaj^ the onus on the employers was 
discharged proof of complete recoYevj from 
the disease, and that the onus was then on the 
workman to prove that the susceptibility to 
recurrence was due to the original attack. 
Darroll r. Glasgow Iron and Steel Co. 

Ct. Sess. [1913] W. C. & Ins. Rep. 80 ; 

6 B. W. C. C. 354 


Termination, 

Cessation of incapacity — Order terminating 
loeoJdy paymeiBs — Discretion of arbitrator, 

Wheeler, Ridley & Co. i\ Dawson 

C. A. [1913] W. C. & Ins. Ren. 69 ; 5 
B. W.^. C. 645 

Cesser of incapacity for loorh — Ending of 
weekly payment — Sm2>ensory aioard unnecessary 
— Worhmen's Compensation Avt^ 1906 (6 Edio. 7, 
"h. 58), .«?, 1, Sched. L (16). 

Where at the hearing, on Nov. 19, 1912, of 
an application to review and terminate the 
weekly payments, payable under a recorded 
agreement to a girl employed as a farm 
labourer who had broken her arm on Sept. 6, 
1911, and had been receiving IO 5 . a week 
since the time of the accident, evidence was 
given by one doctor that, on examination be- 
fore the hearing, he |pund the arm quite well 
save for a wasting of mns<iies due to want of 
exercise, and that this mmld at any time be 
remedied by exer(^sing the arm, whereas the 
doctor 'Examined bn behalf of the girl ex- 
pressed the opinion that she was stiU incapaci- 
tated 36rom farm work 

Eeld, that there was evidence to support a 
fiMing by th^ county court judge that the! 
girl’s arm was quite f^covered and that the’' 
county court judge was right in terminating 
the payment and in refusing to make a suspen- 
^sory award. 

Wheeler^ Mdley ^ Co. v. Dawson, [1911] 
W. 0. & Ins. Rep. 69, followed. Simtson 
t?. Byrue - 0. A. (Ir.) [1913] W^C. & Ins. B#p. 

240 ; 6 B. W. C. C. 455 

Refusal to worh—Dectofs adrice folhmed — 
Reasonable — WorhmeEsi^'m^ensation Acty 1906 
(6 Edw. 7, e. 68), a*. 1. 

A workman having met with accident 


WORKMEN’S COMPENSATION (Compeisation 

— Review) — continued. •# 

in the course of his^mployment, his em|floyers^ 
agreed to make him week:]#" payments by way 
of compensation. Subsequently they applied 
under the Workmen’s Compensation Act, 1906, 
for the diminution or termination of 4me com- 
pensation on the ground that tie had su#l- 
ciently recovered to do suitable work^nd that 
he had refused to do it. It appeared that 
his refusal was based en his doctor’s advice, 
but the medical evidence before the county* 
court judge as to his capacity for work was 
conflicting. The judge leld that, acting on 
unwise medical advice and the domination of 
his wife, the workman had behaved in an 
unreasonable way, although he was not. a 
malingerer ; and he terminated the agreement 
for compensation : — 

Held, on the findings of fact, that the 
workman’s present condition was not the result 
of the accident ; that he might be acting un- 
reasonably although he was following the ad- 
vice of his doctor ; and that an appeal from 
the judge must be dismissed. 

Per Oozens-Hardy M.R. : The weekly pay- 
ments ought to be reduced to Id. ^er week 
and not terminated altogether. Higgs &Hill, 
Ld. Unicdme - C. A. [1913] 1 K. B. 595,; 

82 L. J. (K. B.) 369 ; [1913] W. C. & Ins. Rep. 

263 ; 6 B. W. C. C. 205 ; 108 I. T. 169; 

[1913] W. N. 36 

Wage-earning capacity — WorhnieiCs Com- 
pensation Act^ 1906 (6 Edtc. 7, c. 58), 8ched. I. 
(1) (2'), (3) — Incapacity for work. 

A miner, who had lost one eye by an accidej^t 
and who had been given work above ground and 
was receiving partial compensation, w^s ex- 
amined by a medical referee, who reported that 
he was “as fit as any other one-eyed man to 
resume his work underground.” The employers 
having applied to have th^e compensation ended, 
the arbitrator, after a proof, found that th% 
miner had made various applications for work 
underground without success, and that he “is 
presently working on the surface and is only 
able on account of his injuries to earn 18 a\ a 
week,” and dismissed the application. 

In an appeal the Court refused to disturb the 
arbitrator’s finding. 

Arnott u. Fieb Coal Co., Ld. - Ct. Sess. 

1912 S. C. 1262 ; 6 B. W. C. C. 281 

Contracting-out Scheme. 

Scheme of compensation — Re-certification — 
Ballot — Jurisdiction of county court juAye-^ « 
Workmen's Compensation Aet^ 1906 (6 JMtv. X, 
c, 58), s. 3, sub-s. 1 ; s. 15, sub-ss. 2, 3. 

A sebeme of compensation under the Work- 
men’s Compensation^ Act, 1906, is n^t •fead 
because it purports to oust the jurisdiction 
of the arbitrator under the Act, and a work- 
who.* has agreed to accept the provisions! 
of a duly*c«rtified sdheme cannot resort to, a?|y 
of the provisions* of the Act. 

Horn V. Lords Commrs. of Admiralty 
[1911] 1 K. B. 24, followed. 

On re-ifeertifioation uifiler s. 16 of the Work- 
men’s Conn)ensation Act, 1^6, of a scheme of 
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WOBIS^EH’S COMPEHSATIOH (Contracting- 
ffHt Sclieme} — contbmed. 

^omp^sation which has l^een certified under 
the Workmen’s Co«Q|iensation Act, 1897, it is 
not^ necessary that a ballot of the workmen 
shall taken before the registrar can re-- 
certify. * 

•Decision the 0. A. [1912] 2 K. B. 26, 
affirmed# GoDwm v. Lords Commrs. of the 
Admiralty - H, L. (E.) [1913] A. C. 638 ; 

82 L. J. (E#B.) 1126 ; 109 L. T. 428 ; 

’ [1913] W. U. 267 ; 29 T. L. R. 774 

Scheme of compensation under Worlmeyis 
Compensation Act, 1897 — Accident dairing 
currency of scheme — Termination of scheme hy 
■mon-cemiification under Worhmcids Compensation 
Act, 1906 — Limit of employer's liability — Reriral 
of worliman's rights under the Act — Woidtnmi's 
Compensation Act, 1897 (60 61 Viet. c. 37), s. 3 

— Worhmen's Compensation Acf 1906 (6 Edw. 7, 
G, 58), 5. 15. 

Where a workman had accepted a scheme 
of compensation duly certified under s. 3 of 
the Workmen’s Compensation Act, 1897, and 
had met with an accident in the course of his 
employ mfknt, in respect of which he received 
weekly payments from 1901 to 1912, when the 
funds of the society were exhausted, the 
scheme having been terminated in consequence 
of not being recertified under the Workmen’s 
Compensation Act, 1906 : — 

Eeld, that the workman, having accepted 
the scheme, was outside the provisions of the 
Act altogether, and could not successfully 
claim compensation thereunder. 

Eorn V. Lords Commrs, of the Admiralty 
[Toil] 1 IC. B. 24, followed. 

Observations of Fletcher Moulton L.J. in 
Godwin v. Taords Commrs. of the Admiralty 
[1912] 2 K. B. 26, distinguished. Howarth 
u. A. Knowles & Sons, Ld. 

C. A. [1913] 3 K. B. 675 ; 82 L. J. (K. B.) 
^ 1325 ; 6 B. W. C. C. 696 ; 109 L. T. 278 ; 

[1913] W. N. 237 ; 29 T. L. R. 667 : 

57 S. J. 471 

Costs. 

Appeal — Withdrawal — Application to respon- 
dent to consent — JR.ef%csul — Application to Court. 

An appeal from an award of a county court 
judge under the Workmen’s Compensation Act, 
1906, was set down by the employers. Some 
time before the appeal would have come on 
for hearing the appellants asked the respon- 
dent to consent to its withdrawal upon pay- 
ment of the respondent’s taxed costs. The 
, respondent refused to give such consent. On 
an aj5J)lication to the Court by the appellants 
for leave to withdraw the appeal : — ^ 

Held, that leave should be given, and that 
as Respondent should have consented to the 
withdrawal of the appeal when asked to do 
so, he must pay the costs of the ajgplication 
for leave and receive only b-i® cosj^s of gie 
appgjal up^to the tim^ w*hen he., w^^ asked to 
^ve'his consent. Stephens Yickees, Ld. 

(k A. [1913] W. C. & Ins. Rep. 454 ; 

6 B. W. C. C. 468 

Costs of apfpeal — Costs of arbitratwn — Set-off 
— Jurisdiction. S ^ 


t RKMEH’S COMBEHSATIOK (Costs)— 

The C. A. cannot, alf>er judgiS^t has^beep 
given specifi(^lly deling |ivith co^s, alter tt^ir 
judgment by ordering^ that the costs of the 
appeal shall be cost» in arbitration inr the 
county court iMder the Work 2 ^®i.’s Gpmpensa- 
tion Act, 1906, so as to enable tl:;,^ costs 

to be set off against costs in th^T arbitration. 
Barnett v. Poet of Lo]?Bon Authority 
(No. 2) - C. A. 8S ijs. (K. B.)918 ; [19131 

W. C. & Ins. Rep, 414 ; 6 B. W. C. C. 666; 

108 L. T. 944 

Employer mccessful on sole issue tried — 
Suspensory orde' made — Employer ordered to pay 
costs — ^Worlimen's Compensation Act, 1906 
(6 Edw. 7, c. 58), Sched. II, (7). 

A workgirl was in receipt of cq«apensa- 
tion for an injury by accident arising Cit 
of and in tiie course of her employment. 
After a time the employers stopped payment, 
alleging that the effects of the accident had 
passed off, and offered the girl*^^r old work 
at her old wages. She refused and ^claimed 
compensation for total incapacity. The em- 
ployers only traversed “total incapacity.” 
The county court judge held there was not 
“ total incapacity,” but awarded her Id. a 
week and made a declaration of liabilitjD He 
also awarded her costs of the arbitration. On 
appeal by the employers against the order to 
pay costs : — 

Held, that the only issue trl^d was total 
incapacity,” and that as the employers had 
succeeded on that issue, they could not be 
ordered to pay the costs. Snell -u. Gross, 
Sherwo£)d & Heald, Ld. - C. A. [1913] 
W. C. & Ins. Rep. 141 ; 6 B. W. C. C. 242 

Order for successful litigant to pay costs 
— Limits of cminty court judge's discretion 
Workmen's Condensation Act, 1906 (6 Edic. 7, 
6'. 58), Sched, 1. (16). 

In their answer to an application for com- 
pensation the employers alleged that they had 
offered the workman light work and offered 
to submit to an award as from that date of 
2s. L^d. a week, being 60 per cent, of th{3 
difference between the amount he was earn- 
ing before the accident and the amount he 
could earn at the light'’' work, and they paid 
the arrears of cdlhj^onsation on that footing 
into Court. The county court judge held that 
the workman ought to havO’ accepted Ishe light 
work, and awarded compensation at the rate 
of 2s. lOd. a week, with arrears at that rate, 
and ordered the workman to pay tne em- 
ployers’ costs as from the date .of tbe paym<ei?at 
-into Court. The employers alleged that what 
happened at the hearing was that, a year 
having elapsed since the date of the accident, 
the county court judge arranged, with the 
consent of the parties, to deal on that J^ppli-" 
cation with the further question whether the 
workman, wjjp was a minor, was entitled to 
increase of compensation under I., 

clause 16, of the Workmen’s Compensation Act, 
1906, because he would by then have been 
earning an incrc^s^se#^ wage but for Ms in- 
juries ; and they said that the increase of 
the award <from 2s. l\d. to 2s. 10^. a week 
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. WdEKMEN’S COMPEKSATIOK (Ooatf)--~eonil 
^wsis accoiintc?d for iii that way. This w* 
by ttie workman, and if it was true, 
the^ award had not bAn c^^ectly tlrawn up : — 
Eeldj that the case'^must be referred to 
the Bounty con^ J^dge to ma^e such order 
as to costs as ho his discretion and within 
the limits o^his discretion should think fit ; 
and that as the -Tiaiployers had failed to apply 
to have the award 'xorrected, and had nob 
-protested against the uppeal, when they first 
received notice of it, they must bear the costs 
of the appeal. Williams v. Caeponthben 
COLLIEEY Co. - C. A. [1913] C. & Ins Bep. 

155 ; ClB.W.^G. C.^122 
Security for of ajoj^ral — Granted on 

proof of no nieans. 

The !!^spondent to an appeal is entitled to 
" an'^'ordcr for security on satisfjT'ing the Court 
that the appellant would not be in a position 
to pay the costs, if his apjDeal should be dis~ 
misseH. Brine v. May, Ellis, Grace & Co. 
» ^ C. A. 6 B. W. C. C. 460 

Successful 'party ordered to pay costs — County 
court judge — JuHsdiciion — Judic'uil eireroise of 
discretion — WorJements Compensation Acf 1906 
(6 Moo, 7, 58), Sched. IL (7), (9) («)— 

Worhmods Compensation Mules^ r, 4i) (8). 

A workman who was in receipt of a weekly 
payment of 135. from his employers as 
compensation for an accident within the mean- 
ing of the Workmen’s Compensation Act, 1906, 
entered into »n agreement to accept lOOL 
in satisfaction of the employers’ liabilitj^ The 
workman applied to the registrar to have a 
memorandum of the agreement record^. The 
registrar, being dissatisfied as to the^mount 
of the commutation, referred the matter to 
the judge. Both parties appeared and sup- 
ported the agreement. The judge overruled 
^ the objection as to quantum, and directed 
the memorandum to be recorded, ordering the 
employers to pay the costs. The employers 
appealed from the order as to costs : — 
Held, assuming that the county court judge 
had a discretion as to costs, it was not a 
judicial exercise of that discretion to order a 
party who had been completely successful and 
against whom no misconduct was alleged to 
pay the costs of the'' proceedings. Kierson 
'0. Joseph L. Thompson ic^ONS, Ld. 

C. A. [1913] 1 K. B. 587; 82 L. J. (K. B.) 920 ; 
[1913* W. C. & I3S. Rep. 140 ; 6 B. W. C. C. 

60"; 108 L. T. 236 ; [1913] W. Ef. 12 ; 29 
T. L. E. 205 ; 57 S. J. 226 

% 

^ Death. 

See also Accident— Injury. 

Dependants. 

Alien, col, 757. 

' Desertion, col. 758. 

Dosth u m OHS J 1 1 egiti m ate Q/.ild, col. 7.^. 
tal or Dartial Dependency, col, 759. 

' Alien, * 

Death ly accident — jfm-'^sident alien depen- 
dant — Statutory compensation — ^xtra-terri- 
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W0REME17’S COMPEHSATIOH 

■contimLed, 

toriality of statute Worlmen's Corngwltsation, 
Act (1902) British Cohimlmi^Bev. Stat. 2 Geo. 5, 
g, 2U'), Sched. II.,s.^. • 

Krzus V. Crow’s Nest Pass Coal Co. 

P. C. [1912] A. C. 590 ; 81 L. J, (P.*C.) 227 ; 

[1913] W. C. & Ins. Eep. 38 J* 6 B. W. C.tJ. 

270 ; 107 L. T. 77 ; 28 T. I^ E. 488 ; 

56 S. J. 632 

Desertion. 

Desertion hy father — Decree for aliment — 
Wovlmm^s Compensation J^ct, 1906 (6 Bdw, 7, 
G, 68), 5. 13. 

In Mar., 1907, a workman deserted his wife 
and children., Up to, 1909 he occasionally made? 
small payments to his wife and two younger 
children, amounting in all to 2Z., which was 
applied towards the support of the family. 
The payments then ceased, and in Sept., 1909, 
the wife obtained a decree against him for 
aliment of the two younger children who were 
in pupillarity and recovered 175. from his 
employers by arrestment used on the decree. 
The workman then disappeared to avoid 
further diligence and was not traced^intil his 
death in April, 1911, by accident arising out 
of and in the course of his employment. The 
wages due to him on his death were paid to 
his wife. From the date of his desertion the 
wife and family were supported almost entirely 
from the earnings of the two elder children. 
These contributions were not made ex pietate 
and could have been recovered under the 
decree for aliment. The widow claimed com- 
pensation under the Workmen’s Compensation 
Act, 1906, on behalf of her two , pupil 
children : — n 

Held, that there was evidence upon which 
the arbitrator could find that these children 
wore wholly dependent on the earnings of 
their father. 

Interlocutor of the Second Division of the 
Ct. of Sess- in Scotland, 1912 S. C. 644, 
reversed. 

Neio Monchton Collieries, Ld. v. Keeling 
.[1911] A. C. 648, distinguished. Potts or 
Founo V. JSTiddrib and Benhar Coal Co., Ld. 

H. L. (Sc.) [1913] A. C. 531 ; 82 D. J. (P. C.) 

147 ; [1913] W. C. & Ins. Eep. 547 ; 109 
L. T, 568 ; [1913] W. U. 206 ; 57 
S.J. 685; 29 T. L. E. 626 

Worhman deserting pupil children for three 
years and contHbuting nothing to their support 
during that time — Worhman thereafter mahlng 
an arrangement to contrihute from his earp.ings, 
\^ut drowned at sea before date of frst paytt 
' ment— Finding by arbitrator that the children 
loere not dependaaits — Ambiguity in stated 
ease as to lohether tj^e arbitrator had -ir^ed 
the question as a pure guestion of fact or 
had proceeded upon a supposed presumption oj 
lay^ — Caai^ remiUed to mFitrator to reconsidef 
his judgnmisf-4ttWorhinens Compens'^tion 
1906 (6 Mvo. 7, •n. 68), Sched. I. (1) {af (i.f 
and (ii.). ~ f 

Observations, per the Lord President, on 
the effect# of the question of dependency oi 
a legal obligation to shppor^ New Moncktor 
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WOE^MEH’S COMPEHSATIOH (Bepeadants) 

^^eontin.'ued. 

^CoUiS^ieSj Ld. v. Keelw(p [1911] A. G. 648, 
'followed. Dobbie jg.,EayBTAND Levant Steam- 
SHiP Co. - Ct Sess. rms] W. 0. & Ins. Eep. 

75 : 6 B. W. C. C. 348 

t ’ 

4 P Postl^umous Ille/jitimate Child. 

E'cidgnee — Promke to marry — Intention to 
niaintain-m- Statements against 2}eei(niarif interest 
— Knowledge — WorliUnen's Compensation Act^ 
1906 (6 JMw. 7, 58), .s‘. 13 ; Sched. L («)• 

On a claim under the Workmen’s Compen- 
sation Act, 1906j b}#a posthumous illegitimate 
child against the employers of a deceased 
^orkman, alleged to have been its father, for 
compensation as a dependant of the workman, 
the burden of proof of dependency is on the 
applicant, and evidence of statements by the 
deceased to the effect that he promised to 
marry the mother, that he intended to marry 
and make a home for her, that he admitted the 
paternity, and that he intended to maintain 
the child, are not declarations by a deceased 
person against his pecuniary interest and are 
not adiidssible as evidence to prove depen- 
dency. WARD V. IT. S. Pitt & Co. Lloyd v. 
Powell Duffeyn Steam Coal Co. 

C. A. [1913] 2 K. B. 130 ; 82 L. J. (K. B.) 533 ; 

[1913] W. C. & Ins. Eep. 355 ; 6 B. W. C. c! 

142 ; 108 L. T. 201 ; [1913] W. N. 51 ; 29 
T. L. E. 291 ; 57 S. J. 301 

Total or Partial Pependency. 

MaKimu))}. award — Judicial discretion — 
WorhueiCs Comgjonsation Act^ 1906 (6 JEdw. 7, 
58), s. 1, clause 1 (at). 

A county court judge’s award will not be 
set aside on a mere question of quantum, unless 
he has misdirected himself or failed to make 
a proper exercise of his judicial discretion. 
Thus where a county court judge awarded the 
maximum sum of 300Z. to a deceased work- 
^man’s crippled sister, who had only been 
dependent on the workman in his lifetime to 
the extent of 7s. Qd. a week, the Court refused 
to set aside the award. Cheveeton v. Oceanic 
Steam Navigation Co. - C. A. [1913] 

W. C. & Ins. Eep. 462 ; 6 B. W. C. C. 574 

Question of fact for arhitrator — Woi’hmsTs 
Compensation Act, 1906 (6 Kdw. 7, c. 58), 
Sched. I. (1) (a). 

The county court judge awarded a depen- 
dant 300L compensation without finding 
whether the dependant was totally or partially 
-dependent : — 

Ehld, the case must be remitted for this 
^ be found. Cheveeton v. Oceanic Steam^ 
Navigation Co., Ld. C. A. 6 B. W. C. G. 263 ; 

29 T. L. E. 668 

Wife living lolth litlihand — Barnvngs of 
huslmnd not sufficient for their support — Both 
wage earners — Wife unable to earn anything Jffir 
three months before dcatffi^Bvidmice 

of dependency — Misdirection~i^ Wor/idients Com- 
gjensation A£?iiVsl906 (6 Bdio. 7, e. 58), .9. 13. 

A husband and wife were living together 
until his death as the result of accident 
in the course of his employment, ©le husband 


f 

WOEKMSN’S COMBEKSATIOH (Bependai^ts) . 

t- — continued. ^ ^ 

dily earned a few shillings a weekf whiltf'iip to 
some three CDr fou|?#'moaths befl>re his de^th 
the wife had been eerning 14,9. a week for 
cooking, besides eafning%i shilling^ for 
sewing. Som^ three or ^tfr mon^s before 
his death the wife injured her Iw^d, and since 
then she had been unable ^ earn anything. 
The county court judg^ held that the wife 
was in no degree d^p&dent on her husbanijL 
during the last year or two of his wife, and 
refused to award her compensation : — 

^old by the C. A., that the county court 
judge had mildirected himself and that there 
must be*a'new trial. Smith v. Oofe 

C. A. [1913] W. C. & Ins. Eep. 460 : 

6B.W^. C. 669 

Bisease. ^ 

See above, Accident Arising, &c., and 
Industrial Bisease. ^ 

Evidence. ^*^0 ^ ' 

See Acoident—Bvidenee, and Bependants. 

Statements by Deceased. 

Inadmissibility — Bride nee rejected by county 
court judge b%it alloiocd to be given — Wo7'hmeKs 
Conqumsation Act, 1906 (6 Bdw. 7, c. 58). 

On an application by the dependants of 
a dece,ased man for compensation, the county 
court judge held that evidence of stiteinents 
by the deceased as to the cause of his injury 
was not admissible, but allowed the evidence 
to be given in case he was wxong, saying 
that his^ judgment would be independent of 
that evidence : — 

Eeldj that as the 0. A. had previously 
laid down in the most definite manner that 
such evidence was not admissible, the count^' e' 
court judge ought not to have allowed it tq 
be given. 

Held, further, that the evidence had 
coloured the whole decision, and that there 
must therefore be a new trial before n different 
county court judge. Smith v. Haedman & 
Holden, Ld. - C. A. [1913] W. C. & Ins. Eep. 

469;6B.W. C. C. 719 

Incapacity. 

See above) Accident, Injury, and Com- 
pensation— 

rtr< 

Indemnity. 

Damage, col. 760. 

negligence of Stranger, ^ol. 761. ^ 

Kotice of Clami, col. 762. 

Damage. 

Personal injury — Shock — British shij) — 
Admiralty Court Act, 1861 (24 Viet. e. lO)," 

•9. 7 — Workme'ids Compensation Act, 1906 (6 Bdw. 
7fC. 68), ss. %7. 

The Eigel ” 

Bargrave Be^e, J. [1912] P. 99 ; 81 B. J. 

(B.) 86 J 12~Asp. Mar. Law Gas. 192 ; 106 
648 ; [1912] W. N. 66 ; 

28 T. L, E. 261 
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DiaESi OF OASE^ 


W^BKMEN’S^dM^ENSATION (Iiidj|«mity^ 

^ cpntinued. I 

^ % ^^egligenc^of Stranger, I 

’^^indingfi faGt—^Paj 0 j’ent of ^compensation 
hy, employer — Third^pai^y notice — Liahility to 
indemnify em uby cc^ Co'tki'i'bntory negligence — 
Worlimek^ Cm^$^ation Act^ 1^06 (6 JSdw. 7, 
c, 58), s. 6. -»v 

Where sm ew^ojej has called upon a third 
person to indemnify ^ him under s. 6 of the 
JfVorkmen’s Compensaiiioii>» Act, 1906, against 
his liability to pay compensation in respect 
of an accident to a workman in his employ, 
and the parties consent to al| questions as 
to the right to such indemnit| being settled 
by arbitration under the Act, the fLiMings of. 
fact by the county court judge that the acci- 
dent was due to the third party’s negligence, 
an4 thafHhere was no contributory negligence 
on the part of the workman such as would 
disentitle him to recover damages from the 
thir.(^ party, are conclusive if there is any 
^idence,. however slight, to support these 
findings,* 

Dublin, WicJdoWf and Wexford 2ly. v. Slat- 
tery (1878) 3 App. Cas. 1156, and Darey v. 
London and South Western Ry. (1833) 12 

Q. B. B. 70, discussed. Gutsforth v. John- 
son (North Eastern Ey., Third Parties) 

C. A. 1 19131 W, C. & Ins. Eep. 131 ; 

6 B. W. C. G. 28 ; 108 L. T. 138 

Remedy loth against employer and stranger 
— Award against employer — Right of indemnity 
against third ft^rty — Dama'je from hick of horse 
— Lialility of owner — Scie?tter — Ingury ly 
accident — Workmen'' s Com 2 )ensation Act, 1906 
(6 Rdw, 7, c. 58), s. 6. ^ 

In the course of his employment a workman 
was killed by the kick of a horse belonging, 
not to his employers, but to third parties, by 
•whose servant it was bi’ought upon the em- 
ployers’ premises and left there unattended. 
Upon a claim by the dependants of the work- 
man for compensation under the Workmen’s 
Compensation Act, 1906, the employers ad- 
mitted liability, but claimed contribution 
against the third parties under s. 6 of the 
Act. The county court judge held that the 
question of scienter on the part of the owners 
of the horse was immaterial, that the bring- 
ing of the horse upon'rhe employers’ premises 
was a trespass, and by :^^on of negligently 
leaving it there unattended they were liable 
to indemnify the ^ployers : — 

Beldj on appeal, that the case was covered 
by OoaiY. Rurhidge (1863X 13 C. B. (K S.) 
430. ft was not in the ordinary course of 
t!!Ssigs that a iiorse not known to be vicious 


should kick a man. Jissuming trespass, Seguel^''--Wor7msn's Oonipensation let, I9(f^ 


damage in the present case did not naturally 
flow from it ; it was too remote. The injury 
to the deceased was not sufficiently connected 
with .the" trespass or negligence to be the 
natural or probable consequence of it. The 
awar4 against the third partie^ w‘as there- 
fore Bradley v. Wallaces, Ld. ; 

Thompson, McKay & Co., Third Parties 
^ [1913] 8 K. B. 6f9 ,• 82 I, J. (K. B.) 

1074 ; 6 B. W. -906 ; 109 I. T. 281 ; 

[1918] W, N. 239 ; 29 T. L. E. 705 


WOBKMEk’S C0MPENSm?)N (Indemnity)— 

continued, 9 ^ 

Notice of Claim, ^ ® 

Action for indemnity ly ^ni ploy er against third* 
party — Workmens iCompensat'ion Rules, 1^07, 
rr. 19, 24 — Omission to notice of claim — 

Workmens Compensation Act, 1906 (f^*Edw. 7, 

G, 58), 6 . 1 • 

Where a workman has recovered compensation 
under the Workmen’s Compensation Kfct, 1906, 
from his employer in r§spect of an accident 
which was caused by the negligence of a third -» 
party, it is not a condition precedent to the 
employer’s right to maii^ain an action for 
indemnity against the third party under s. 6 of 
that Act that he should have filed and served on 
the third party a formal notice of his claitiS? 
under r. 24 of the Workmen’s Compensation 
Rules, 1907. 

Decision of Phillimore J. [1913] 1 K. B. 113, 
affirmed. Nettleing-ham & Co., Ld. r, Powell 
k Co, - C. A. [1913] 3 K. B. 209 ; 82 L. J. 

(K. B.) 911 ; [1913] W. C. & Ins. Eep. 424 ; 

6 B. W. C. C. 479 ; 108 L. T. 912 ; [1913] 
W. N. 182 ; 29 T. L. R. 578 ; 57 S. J. 593 

Industrial Disease. ® 

Certificate of disallement — Certifying surgeon 
— Refusal to give certificate — Appeal to medical 
ref e7'ee~ Jurisdiction — Workmens Com pensatlon 
Act, 1906 (6 Rdw. 7, 58), 8. 

By s. 8, sub-s. 1 (iii.) (/), of the Work- 
men’s Compensation Act, 1906, if an employer 
or a workman is aggrieved by the action of 
a certifying or other surgeon in giving or 
refusing to give a certificate of disablement of 
a workman by an industrial disease wilhflb; 
the Act, the matter shall be referred^ to a 
medical referee, whose decision shall be final. 
Where the certifying surgeon had given a 
certificate that a workman was suffering from 
an industrial disease, but in the certificate 
fixed the commencement of the disablement 
at a date which, under the circumstances ‘ of 
the case, precluded the workman from taking 
proceedings for compensation under the 
Act : — 

Held, that the workman was “ aggrieved ” 
by the refusal of the surgeon to give a certifi- 
cate within sub-s. (/), and that the workman 
had a right of appeal to the medical referee. 
Birks Stafford Co.il and Iron Co. 

C. A. [1913] 3 K B. 686 ; 82 L. J. (K. B.) 

1334 ; 6 B. W. C. C. 617 ; 109 L. T. 290 ; 

[1913] W. K. 238 ; 57 S. J. 729 

Increased s^iscegMlility — Nystagmus —• 
LialiWy to recurrence — Loss of emiptloy^nent- 


(6 Edw. 7, c. 58), s, 8. 

Garnant Anthracite Collieries, v, 
Rees - C. A. [4912] 3 K. B. 872 ; 31 if J. 
(K. 1189 ; 5 B: W. C. C. 694 ; 107 L. T. 279 

”• y.* ^j«y- 

See above, Accident — Injury. 

' 0 

Medical Examination. 

^0 above, Compensation— Eeview. 
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WORKMEN’S COlfcpENSATION— 

Medical Beferee. 

See above, Accident — Injury — Com- 
pensatio:%-^ Eevk'w. 

Medical referee .... iihall give a csrtiii- 
cate ” — ^ertifioate aMhlguovs — Explanation from 
referee — %Vorlmen's Compemation Act^ li)0G, 
Sehed, J. (15).' 

An arbitrator is entitled to send back to the 
medical referee for ^planation a certificate j 
,which is ambiguous. Kennedy v, William 
Dixon, Ld. - - Ct. Sess. [1913] W. C. &: 

Ins. :Rep. 333 ; 6 B. W. C. C. 434 

New Trial. 

A case remitted for new trial on ®the ground 
that it had not been satisfactorily dealt with at 
the arbitration in the county court. Silk v. 
Isle of Thanet R. D. G. - C. A. 6 B. W. C. G. 

539 

Notice of Accident. 

See above, Accident — Notice. 

Remedies. 

Action, dol. 763. 

Insurers^ col. 765. 

Ermoipal and Contractor., col. 765. 

Action. 

Accident causing death — Compensation paid 
to dependants of deceased— Suhsequent claim hg 
loidow under Lord CamphelVs Act — Worhme)i*s 
Compensation Act, 1906 (6 Edw. 7, c. 58), 
.9^1, 13. 

The Workmen’s Compensation Act, 1906, s. 1, 
siib-s.^l, provides that “If in any employment 
personal injury by accident arising out of and in 
the course of the employment is caused to a work- 
man, his employer shall .... be liable to pay 
compensation in accordance with the First 
“Schedule of this Act.” 

Sub-s. 2 (&) provides that “ When the injury 
was caused by the personal negligence or wilful 
act of the employer or of some person for whose 
act or default the employer is responsible, nothing 
in this Act shall atfcct any civil liability of the 
employer, but in that case the workman may ac 
his option, either claim compensation under this 
Act or take proceedings independently of this 
Act ; but the employer shall not be liable to pay 
compensation for injury to a workman by 
accident arising out of and in the course of the 
employment both independently of and also 
' unde^ this Act, and shall not be liable to any 


COMPENSATIOir (Remedies^ 


Vontinmd. 

d^T>endent on him. A cli^m havin^^^been#^nad^ 
upon his employers up^der ^he Wo^iplanen’s Com- 
pensation Acfj 1906,^ they paid into Court €he 
maximum amount for,^^iic^ they could bcrheid 
liable under th^e Act, with ij«<^adwssion of 
liability. The sum so paid m was invested for 
the benefit of the children of the "c^ceased with 
the knowledge and consent 3he widow, who 
made no claim under the^Act. 

Subsequently the widow brought an action^ 
against the employers claiming damages under 
Lord Campbell’ I Act : — 

f^eld, that ^^^e action was not maintainable 
by virtuefeof the provisions of s. 1, sub-s. 2 (?>), 
of the Workmen’s Compensation Act, 1906. 
Codling v. John Mo^vlem & Co. - Atkin J. 

108 L. T. 1033 ; 29 T. R. 619 

WorJiman also carrying on occupation of 
farmer — Injury to worhnian caused hy negligence 
of third party — Ilecocery hy icorjk^nan of^com-.^ 
pensation from employer — WhetJr*r ' fiamagtT ' 
recoverable hy toorhnan in capacity of farmer 
from th ird party — Wo7dimen''s Compensation Act, 
1906 (6 Edio. 7, c. 58), 5. 6. 

By s. 6 of the Workmen’s Compensation Act, 
1906, “ Where the injury for which compensation 
is payable under this Act was caused under 
circumstances creating a legal liability in some 
person other than the employer to pay damages 
in respect thereof — 

“ (1.) The workman may ta^:e proceedings 
both against that person to recover damages and 
against any person liable to pay compensation 
under this Act for such compensation, but shall 
not be ctititled to recover both damages and 
compensation.” 

A workman employed by a colliery co. 
also carried on the occupation of farming a small, 
farm. Whilst acting in his employment by the • 
colliery co. he was injured by the negligence of 
the servants of the defts., the London and North 
Western By. Co., in shunting a train. He made 
a claim for compensation from the colliery co. 
and received from it thirty-four weekly pay ni cuts 
knowing and appreciating that ho was receiving 
compensation under the Workmen’s Compensa- 
tion Act, 1906. He subsequently brought an 
action against the deft s. <?Jo recover damages for 
the injuries caused ^ the negligence of the defts’. 
servants. At the ti‘i?il the jury gave a verdict 
for the pit for 275t as damages, of 
they found that lOOt was in respect of the 
damages which he had suffered as a farmer. For 
the purposes of the case it was assumed 4hat bis 
earnings as a farmer could not included * 


Proceedings independently of this Act, except in^claim for compensation^rom liis employers : 

n — 1 ...... /H ,. nnh oq I TTal rl fl ^ flinf, in tViA r*iiv‘.ijrn«f.n.nf*ASS tho 


case of such personal negligence or wilful act 
aforesaid.” 

13 provides that “ Any reference to a 
workman who has been injured shall, where the 
workman is dead, include a reference t7? his legal 
personal representative or to bis depend an t^ 9 <^ 
otW person to whom Cr for ow^<?se benefit 
compensation is payable.” 

A workma^i who was killed as the result of an 
accident arising out of and in the course of his 
employment left a %ddow and siii children 


Held, (1.) that in the circumstances the pit 
had “recovered” compensation from his 
employers under the Act of 190() ; (2.) that 
having recovered compensation fron^ his. 
employers he was not entitled to recover the 
lOOZ. damages from the defts. WOODOOOK v. 
L’*^ndon ’ North Western 

Rowlatt J. [1913] 3 K. B. 139 ; 82 iTT. iti. B.) 

921 : 1 1913»1 W. C. & Ins. Rep. 663 ; 6 
B. 471; 109 L, T. 263; 

[lafsi W. N. 179 ; 29 T. 1. B. 666 
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WOEKMEST’S 60MPENSATI0N ^(Eeme|ies)— 
9 contimied, * | 

^ ^iTisuQ'ers. 4 

ConijMny — ^Whl^mJ-'lt2) ■» — Insurance ^ — 
Lial}illty of Insurei'^^yVorlimen's Conijyensation 
Act, l{)0€hEdAt. 7, i» 58), 5. 

were menders of the respon- 
dent CO., as such members were entitled to 
an inderoniJi^ against all proceedings, cc^ts, 
damages, cMms, and demands in respect of 
compensation resuming from any accident to 
their workmen. By the articles of association, 
■“ Whenever a member’s protection has been 
determined .... he shaJLinot be entitled to 
any 'indemnity in respect |bf any aciidcnt.” 
The colliery co. made default in* payment of 
a call, and the respondent co. removed their 
name from the list of protected mines and 
wor^. The colliery co. was afterwards wound 
*^up. The respondent co. had become liable to 
pay an indemnity to the colliery co. in 
respect of an accident to the appellant, one 
of^ their ij'orkmen, which occurred while the 
colligry'^co. were still members of the respon- 
dent co. : — 

Seldj that the clause in the articles of 
association referred to accidents happening 
after the protection had been determined, not 
to accidents which had happened while it was 
existing, and that on the winding-up of the 
colliery co, the respondent co. were liable to 
pay compensation to the appellant under s. 5 
of the Workmen’s Compensation Act, 1906. 

Judgment of the C. A. [1913] W. C. & Ins. 
Eep, 1, reversed. Baff v. Midland Colliery 
Owners’ Mutual Indemnity Co. 

H. L. (E.) 82 L. J. (K. B.) 1340 ; 109 L. T. 
418 ; [1913] W, H. 256 ; 29 # L. E. 730 ; 

57 S. J. 773 

Ir\ncl]}al and Contractor. 

Ofhiyatio7i cn ajjjpUoant to elect lohich Is sonyht 
to he made liable for compoisatio/i — Aioard 
against one, tliongli ;partly fruitless, a bar to 2)ro- 
ceedmgs under the Act against the other — Notice 
of accident — Claim — belay — Bxc%ise — Wh)rh- 
7}ten's Compensatmi Act, 1906 (f>\I]dw. 7, c. 58), 
s. 4. 

Meier t. Dublin Corporation - C. A. (Ir.) 
ri912] 2 I. E. 129 ; [1913] W. C. & Ins. 

♦ Eep. 30 ; 6 B. W. C. C. 441 
# 

Sealian. 

See above, Accident, and below, Work- 
man. 


W0rI:MEH’S GOMPESSATIOK (Seaman)-- 
continued. f ^ 

pensation under the Workmen’s Compe^satiba^ 
Act, 1906, in rispect of injury by jm acci^effl^ 
which occurred d urin^3the voyage, but did noi; 
result in his incapacity for work until after 
the termination of the voyagci^ BULS v. 
Owners of Ship Teutonic ^ 

C. A. ri913] 8 K. B. : 82 I. ITK. E.) 
1331 ; 6 B. W. C. C. 653 ; 1€^ L. T. 127 ; 
[19131 W. N. 238 ;*29 T. L. E. 6?5 
" -^1 

Shipping. * 

See above, Indemnity aud Seaman, aijici 
below, WorSman. 

Sub-contracting. ^ 

“ In the course of or for the pur 2 )oseii of . . 
trade or business ^'' — ^Vorhmejfs Chmjyensation 
Act, 1906 (6 Mdw. 7, c. 58), 4, sulj-s. 1. 

The respondent was a surveyor and estate 
agent, and having been employed to let a house 
he finally leased it for his own private resi- 
dence. The owners found money for doing 
the decorations and outside repairs, and agreed 
that the respondent should supervise the work. 

' He contracted with a bricklayer to do the * 
outside work, and one of the bricklayer ‘s men 
was injured while doing the work : — 

Beld, that the respondent did not enter 
into the contract “ in the course of or 
the purposes of his trade or business ” within 
the meaning of s. 4, sub-s. 1, of the Workmen’*# 
Compensation Act, 1906, and that he was not 
liable, therefore, to pay the workman colSf^ 
pensation in respect of his injuries. Brine 
V. May, Ellis, Grace & Co. - C. A: y.913- 
W. C. & Ins. Eep. 148 : 6 B. W. C. C. 134 

Shynuoners — Boiler scali ng — ‘ ‘ Phr gooses of 
trade or business ” — Liability to contravtoS.^ 
workman — Worhmeyfs Comyoensafitm Act, 1906 
(6 IJdiv. 7, c, 58), .s‘. 4, sub-s. 1. 

The work of boiler scaling on a ship undgr- • 
taken by a contractor for the owners of^e ^ 
ship is not work “ in the course’ of or foj* 
the purposes of his trade or business ” of the 
shipowners, and they will not be liable as 
principals under s. 4, sub-s. 1, of the Work- 
men’s Compensation Act, 3906, to pay com- 
pensation to a workman employed by the con- 
tractor for an accident sustained })y him in 
the course of such work. 

Spiers v. EldersUe Steamship Co., 1909 
S. C. 1269, followed. Luckwill v, Augiien 
Steam Shipping Co. 


Ibelease under s. 136 of the Merchant Shyydmy 
^ct, 1894 — upon claim wider the Work- 
men's Conyyen'satioyi^ Act, 1906 — Merck ^it 
Shijyping Act, 1894 (57 68 Viet. o. 60), 136, 

137, 138 Merchant 8hi2)2nng Act, 1906 

(6 Bdw. 7 , e. 48), 60. 

^Where a seaman on taking his discharge 
at the termination of a yoyag© signs a release, 
under s. 136 of the Merchant Shipping Ao% 
I^jii^of all claims in respect of the’^ast 
voyag^’ without reserving any claim under 
s. 60 of the Merchant Stiipping Act, 1906, he 
is not thereby debarx^cfe&^m afterwards claim- 
ing from his employers, the shipowners, com- 

r< r* T\ 


C. A. [1913] W. C. & Ins. Rep. 167 ; 
12 Asp. Mar. Law Cas. 286*; ^6 
B. W. C. C. 51 ; idl L. J.‘’52 

“ ]rorh undertaken by the j^rincipal''--—" Ii>> 
the coui‘se of or for the jjwymses of . . ^ trade 
or business'" — ll$o?'Jk‘ men's ConqyenMttion Act, 
1906 (6 Bdw. 7 , c. 58), s. 4, suh-s. 1. 

A %arge owner contracted with the captain 
iDf one* of his barge^ to do the annual over- 
haulingf lof ♦it, and the captain tmpiofed» thi; 
mate to help *hini and paid the mate a por- 
tion of the daily sum he received from the 
barge owner under t|ie contract. The mate 
was injtaed while doing this work : — 
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WORKMEN’S COMPENSATION (Sub-contract- 

^ ^hat the coateact wns not entered 

by the barge owner “ in tne course of or 
for th(| purposes *df tra^e or business ” 
in relation to work “ undertaken ” by him 
within the mieaning of s. 4, sub-s. 1, of the 
Workmen’s Compensation Act, 1906. Hayes 

S. J. Thompson & Co. - - C. A, [1913] 

W. Cf^& Ins. Rep. 161 ; 6 B. W. C. C. 130 

n 

Workm^ii. 

Casual Worli^ col, 767. 

Co - a & centucei \ Cff?. 768. 

Independent Contractor, col, 769, 

SIia,rc of Profits,^ col, 772. 

Vohodeer, col. 773. 

Casual Work. 

^'‘Contract of service'^ — Owner of horse and 
car drawing stones — Engaged by the day — Work- 
meyds Compeyisation Aef 1906 (6 Edw. 7, e. 58), 
i-, 13, 

The applicant was employed by the road 
overseer of the county council to draw stones 
‘ from a quarfy, and used for the purpose a 
horse and car belonging to his father. His 
wages were to be at the rate of 5^. a day. 
There was some evidence of control on the 
p-«rt of an overseer or ganger of the county 
council. There was evidence that he was to 
work a day now and again, when there 
would be work to do, and there was no ob- 
j'^i'dn to his working for some one else, when 
he was not wanted badly by the county 
counc^ : — 

Held, that the applicant was a “work- 
mam” wi«3hin the meaning of s. 13 of the 
Workmen’s Compensation Act, 1906, and en- 
titled to compensation for injury by accident 
arising out of and in the course of his em- 
^ ployment. 

v. Tipperary C. C.,46 Ir. L. T. R. 
69, distinguished. O’Donnell Claee C. C. 
C. A. (Ir.) [1913] W. C. & Ins. Rep. 2T3 ; 

6 B. W. C. C. 457 

Envploijment for particular Job — 'Worlnnen's 
Compensation Act., 1906 (6 Edw. 7, c. 58), .5. 13. 

A jobbing gardener was employed to cut 
down some trees at a daily wage of 35. 6^. 
Subsequently he was employed to cut down 
other trees, and in the interval he was engaged 
in relaying a lawn. After being employed 
for about five weeks, during which he worked 
every weekday e'scept when the weather was 
top bad, he met with an accident while lopping 
bra^b^s^om a tree : — 

Meld, that his employment was “ of a 
casual nature,” that he was not a “ workman ” 
withinf^e^meaning of s. 13 of the Workmen’s 
Compensation Act, 1906, and tjonseqnently that 
the employer was not liable to pay com^nsa- 
^ion under the Act. Knight Bucknxll 

^ C.,A. [1913] m (V & Ins. Re^T. 175 ; 

'■ 6 B. W. C. C. 16Q.; 57 S.T. 245 

Employment clean imndows — Ecidence — 
Workmen^ s Compensation Act^ 1906 (6 Edw. 7, j 
f?. 58), 5. 13. ! 


W0RI|>MEN’%. COMPENSATION (Workman)— 
contfiued. 

A(>workman was emplo>?ed to cl£an wiygf^ 
dows, and although no.^fur^er ari;*angemeht 
was entered into at a£y time, he Continued 
in fact to come and clean th^ about once % 
month : — ^ ^ 

-Held, that there was evidei^e to justify a 
finding of the county court judge that^the em- 
ployment was “of a casual n^Tore ” within 
the meaning of s. 13 of ^th^ ' Workmen’s Com- 
pensation Act, 1906. Ritchings u. Beyant 

C. A. [1913] W. C. & Ins. Rep. 171 ; 

^ 6B.W. 0,0.183 

IVeiglters and i^eters — Compiensathm — ^Port 
and harbour^ authority — Licensed meters and 
loeiglters — Compulsory employment by shipowner 
— Workman "' — “ Contract of service" — Wo7'k- 
men's Compe^isation Act., 1906 (6 Edw. 7, i^TSS), 

5. 1 — Fmding of fact by county court yudge — ■' 
Renew — Function of Coycrt of Appeal, 

A workman was injured while weighiijg 
cargo on the defts.’ steamship an(% claimm 
compensation under the Workmen’s Cbfup^sa- 
tion Act, 1906. He was an assistant meter and 
weigher appointed and licensed by the King’s 
Lynn Conservancy Board under statutory 
authority and subject to certain internal rules 
and regulations of the Board providing (inter 
alia) that the employment of the meters and 
weighers should be in rotation according to a 
secret rota ; that payment for their services 
according to a prescribed scale should be made 
by the shipowner to the headman aj^^ointed by 
the Board and be distributed by him, subject 
to certain deductions, amongst the meters and 
weighers, who were forbidden to receive any 
direct payniStit from the shipowner ; and that 
the meters and weighers should act on all 
occasions under the direction and control of 
the Port and Harbour Committeei of the Board, 
the committee having power to suspencf and 
the Board having power to dismiss any meter 
and weigher for ofences or irregularity. The 
employment of meters and weighers was com- 
pulsory in the case of shipowners desiring 
cargo to be weighed or measured within thq 
limits of the port. 

It appeared that while at work the appli- 
cant was subject to the control and direction 
of the ship’s foreman, who, dissatisfied with, 
the meters and weigl^rs supplied, could stop 
the work and send to headman for others. 
The county court judge foundj^hat the ap)li-* 
cant was in the employ of the defts. and 
awarded compensation : — 

Held, that there was sufficient evidenc#? to 
support the finding and that the |iward must 
st^d. , 

The function of the C. A. in dealing with 
findings of fact by the county court judge 
acting as arbitrator under the iWorfemen’s Com- 
pensation Act, 1906, discussed. Wilmeeson n, 
Lynn and Hambtjeg Steamship Co., Ld. 

C. A. [19iy 8 K. B. 931 ; 82 X. J. (KB.) 

1064 ; 6^. W. C. C. 642 ; 109 I. T. 53 ; 

29 T. L. R. 662; 67 

Co-adceyiturer, 

Payment of Share of profits — Freight fixed by 
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fe . # ' ‘ ^ * 

WOKKMESf’S CJMfiPENSATIOIf ^Workiian)— 

^ continued. * f 

— Mestlnatiot^^eontr oiled hy oimer-^Vorh- 
men^s C^’i'^ensatio^i 1906 J[6 Mdw. 7, c. 58), 

^ The a^plican^ wla employed as the master 
of a terms ^ha^ he was to receive 

half the net Slights and to engage and ]^y 
the mat# ^nd boy, thi owner only paying ^s. 
a week tow^ds the boy’s wages. It waf a 
term of his employment that the owner was to 
hx the freight, and as* regards the only voyage 
made by the applicant, the freight had actually 
be^ arranged before he -p^s engaged. The 
had no choice ^vhere to Ao, but 
received orders as to his desrinatioBii and places 
of call. ^ The applicant said he was not liable 
to dismissal during a voyage. In an account 
sent*«j^ the owner to the applicant, a deduc- 
#tion was made from the amount shewn as due 
to the applicant in respect of his insurance 
under the iTational Insurance Act, 1911 : — 
mMeld, the county court judge had not 
f been • ju^fied in holding that the applicant 
was \ co-adventurer and not a ‘‘ workman ” 
witMn s. 13 of the Workmen’s Compensation 
Act, 1906, and that the case must be remitted 
to him to assess the compensation. Smith 
<y. Horlock - C. A. [1913] W. C. & Ins. 
Eep. 441 ; 6 B. W. C. C. 638 ; 109 L. T. 196 

Inde2)endent Contractor. 

» Contract of .service — Evidence — WorMien's 
Compensation Act, 1906 (6 Edw. 7, c. 58), s. 13. 

A worffiian having been killed while work- 
ing ih a quarry, his widow claimed compensation 
from the co. owning the quarry. It appeared 
that the deceased was paid by thegjDO. a fixed 
sum on each ton of stone sent out. He had 
taken Another man into partnership and they 
had under them several men who were em- 
ployeii*J)y 'the day. The^ co. provided the 
necessary tools, trams, and rails, and also a 
horse. The deceased had to feed the horse 
and to buy gunpowder from the co. fox blast- 
ing purposes. When the co.’s manager 
required a particular kind of stone, he gave 
orders for it, and he could order the refuse or 
debris to be removed to any particular place. 
The manager said that if the deceased had 
failed to do as instructed, he would have re- 
ceived reasonable notice to terminate the con- 
tract. Subject to this ■yio deceased could work 
^s he pleased provided he did not damage the 
quarJif** : — ■ ^ 

Eeld, that there was evidence to support 
the finding of the county court judge that 
the 2teceased was a workman ” within the 
ipeaning of s* 13 of the Workmen’s Compensa- 
‘tion Act, 1906. # 

Per Kennedy L.d. : The explanation given 
by Mathevt'**^.! . tQ Vwmplew v. Parka ate Iron 
and Steel Co. [1903] 1 K. B. 851, at p. 853, 
of ^the ground -of the decision in Evans v. 
PenwylU Dinas Silica Brick Co., 18 T. L. E. 
58, is incorrect. Jokes v. PjaKWYLLT 
SWii^EiCK *Co. - C. A. [1913] W. C. 6c 
Ins. Eep. ^394 ; 6 B. W. C. C. 492 
Contract of service ^ — JFfonse provided hy 
smjdoyers rent free in ro)is1fleration of sej* rices to 


'F CA:^ES. ' ^ " 

j i 

WOEKMEN’S C0MPEK3ATI0H (Workman)- 

contmued. p 

he rendered — leakage from flice—^eath 
suffocation — Accidcrut “ arising out of aniE ic, 
the course of" Workmen's Coni 

pensation Act, 1906 (6 Edw. 7, c. 58), s. 1, suh 
5. 1 ; 5. 13. 

A workman was employed bj'?- a cn^ as a 
steel tester, his hours being' from 6 a.m. tc 
5.30 p.M. He was allowed by the co. to occupy 
a house adjoining llieir office, 'rent and ratG 
free, on the terms tnat he was responsible for 
seeing the offices kept washed. On the night 
of Mar. 14, 1912, he was suffocated in his sleep 
owing to an escape^^ into his 
poisonous fumes from defective fluef^Ttn an 
action by a dependant of' the deceased work- 
man to recover compensation : — ^ •* ^ 

E&ld, by the C. A., (Kennedy L.J. dis- 
senting), that the deceased did not occupy the 
house as an extension of his contract of ser- 
vice as a steel tester, and that as the terms on 
which he lived there did not themselves con- 
stitute a contract of service, he was not a 
“ workman ” within the meaning of the Work- 
men’s Compensation Act, 1906, s. 13, with 
reference to his occupancy of theJbouse. 

Meld, further, that the deceased was not 
obliged to sleep in the house, and therefore 
that in any case the accident had not arisen 
out of and in the course of his employment. 
Wray v. Taylor Brothers &: Co. ■ 

C. A. [1913] W. C. & Ins. Eep. 446 ; 

6B. W. C. C. 630 ; 10^ L. T. 12«f 

Contract of service — Owner and mast?yr’y^ 
ship — Ck'ew engaged and paid hy master — TFcu*^- 
meids Compensation Act, 1906 (C Edic. 7, 58), 

13. 

The owners of a small coasting fichooner, 
by written agreement, gave command thereof, 
to K. on the following conditions : K. was to 
work the vessel on the best paying trade for 
the benefit of all concerned, receiving for his 
services two-thirds of all freights carried, '"^ 
of which he was to pay all crews’ wages, vic- 
tuals of crew, port charges, towages, and all 
other expenses connected with working the 
vessel ; the remaining one-third K. thereby 
agreed to remit to the owners as “ owners’ 
share.” If K. had cause to give up command, 
and so advised the owner, and if requested, K. 
was to bring the vessel to A. free of charge. 
While K. was working the vessel under this 
agreement, one of the crew whom he had en- 
gaged met with an accident, for which he( 
claimed compensation against t^e owners under 
the Workmen’s Compensation Act, 1906 

Held, that, on the true constructicrh of thh 
agreement, K. was acting merely as ageruMor 
the owners in hiring the crew, and that the 
relation of master and servant, within the 
meaning of the ^%A.ct, existed bet'^eeil the 
applicant and the owners. Kelly v. ** Miss 
Evans**’’ (Owners of Ship) - C. A. (Ir.) [1913] , 
2^1. E. 885 ; [Ij^lS] W. C. & Ins. Eep. 418 

Contract of , service— Question of fact — Co7itrol 
— Work done hy gang — Paymert of lump sum to 
gang — Wo7dime7i\s Compe7isation A§t, 1906 
(6 Edwm7, c. 58), s. 13.-* 
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WORKMEIf’S COMPfflirSATION (Workman)— 

corit'^i/e^. 

^ Ti# r^pondent, a landowner, engaged the 

§ Pp^llant®o fell trees. The tvork was to be 
one by the appeilantft Mth jnen under him. 
The re^ondent engaged the men, altered the 
number of ^en engaged, found the principal 
tools, had the right to dismiss men ; but 
the engagement M a bad workman could be 
objected to fey the other men. The respondent 
Ifad no control as to how the work should be 
done. He paid a lump ^m for the work on 
coiSpletion, allowing a weekly draw on 
account, the men settling among themselves 
hdw the ffl oney was to'^be divided. Eefusal 
to work to Continue the respon- 

have been breach of contract. The 
:g,dp^!mnt, "having had a leg broken by a tree 
falling on it,^ claimed compensation : — 

Eeld^ that the appellant was an indepen- 
dent contractor and not employed under a con- 
tract of service within s. 13 of the Workmen*s 
Compensation Act, 1906, and could not 
therefore recover compensation. Cuetis v. 
Plumptre - C. A. [1913] W. G. & Ins. Eep. 

195 ; 6 B. W. C. C. 87 

Contract oJ^.<ie7Tlce — WorJinie/i's Conipenmtion 
Act, 1906 (6 fJdio. 7, c. 58), s. 8, ,^uh-s. 1 (m.) 
(d) (iiL) : s. 13. 

A workman, who was a painter, died of 
JjJpod poisoning, and his dependants recovered 
compensation from his last employer under 
8, sub-s. 1 (iii.) (c) of the Workmens Com- 
pensation Act, 1906. That employer sought 
1?®»3’3htain contribution under s. 8, sub-s. 1 
(iii.) (c) (iii,), from H., who had employed the 
workman during the preceding twelve months 
in the following circumstances : Prior to Nov., 
1911, th%, workman was in partnership as a 
^otor repairer, but on Nov. 11, 1911, he and 
his partner assigned all their property for 
the benefit of their creditors. N. wias the 
trustee of the deed of assignment, and was 
gse*^ power to employ the workman ‘‘ to assist 
him in winding up the affairs of the debtors.” 
N. in fact employed him for this purpose for 
thirteen weeks. N. said that he had exercised 
no control over the workman, who was allowed 
to do what he thought proper towards wind- 
ing up the business. N. also said that he was 
under no obligation to give the workman 
notice, if he had desired to terminate the 
employment, but that he should probably have 
thought it right to do so. He did not employ 
him as a painter, although apparently he had 
done some two days' painting during the em- 
ployment : — 

r ileld^^^t the county court Judge was justi- i 
fied fn finding that the relation between N. 
and the workman had not been that of em- 
ployer |ijnd workman within the meaning of 
the Wdl'knran’s Compensation,^ct, 1906. Pears j 
Gibbons ; Nelson, Third 'Party . I 
^ C. A. [1913] W. C. & Ins. Itep^469 ; 


IfinpToy7ne7it by builder on 2du^Gewor'l{S-^ Evi- 
dence of cont')'ol--^Vorlk7nen\^ Coinyensation Act, 
1906 (6 Ediv. 7, 68), .v. 13. 

The applicant carried on businessr« as a 


WOEfMEN’a COMPENSAm®! (mjfk^ah)— 
co^mnued.- ^ ^ 

paintpc and paperhanger fo?ib many ylars, 
besides doing work on ^s |)wn ac^^int, he 
also worked for the ^e^ondent j^nd others 
persons in the building ^trad^ On^ Oct. 

1912, he was worklng^for the re^|^?^ehJi.wheii 
a ||lank broke and he fell arfowas injured. 
Thpe was evidence tha£h the respolidtent em- 
pl(fyed the applicant on , piece worff^n the terms 
that the applicant supplied^^his own paste box, 
pailf and brush, and thaD the respondent pro- 
vided other things such as steps, planks, and 
paper. The respondent used to tell the appli- 
cant wj^at house \o work on, and there, ^vas 
some evidence th^t he sometimes directed 
which room or part of a room was to be done, 
or generally how the work was to be done. 
The applicant was paid on sending ^ his 
account, and for this purpose the applicant^ 
used bills for which a billhead containing the 
words “Dr. to J. S. Lewis, Decorator, &c.'” 
had been cut ofi. It was suggested ihat^tfce 
respondent had referred to the app\j,cant as 
one of his men : — ^ • 

Held, that there was evidence from which 
the county court Judge might reasonably inf er 
that the applicant was not working at the ti.mc 
of the accident as an independent contractor, 
but as a “ workman ” within the meaning of 
s. 13 of the Workmen’s Compensation Act, 
1906. Lewis v. Stanbridgb 

C. A. [1913] W. C. & Ins. Eep. 616 ; 

6 B, C. C. 568 

2I((n supplying Ms own horse and caift — 
Engaged to cart niilh — Paul so much yer gallon 
— Workman — Workinenls Couijwnsation Aot^ 
1906 (6 c. 58), (f. 13. 

A man who provided his own horse and 
cart entered into a contract with an agri- 
cultural and dairyi society to cart milk to 
and from their creamery during a ‘certain 
period, on such days and times as should be 
fixed by them, and for such service he was to 
be paid at the rate of one halfpenny per 
gallon. Having sustained an injury whilst en- 
gaged in carting the milk, he applied for 
coonpensation under the Workmen’s Compensa- 
tion Act : — 

Held, that the relationship of master and 
servant existed, and that ^he applicant was 
entitled to compensafton. Clarke v. Bailie- 
borough Co-operative^ Agricultural and 
Dairy Society, Ld. C. A. [1SW3] W. C. fcjns.-" 

Eep. 374 


l^hure of Profits. ^ 

Fishermati — Worhniof s Compensation Act, 

1906 (6 Mdv). 7, o. 58), 7, 2.^ 

^A claimant under tno Workmen’s Com- 
pensation Act, 1906, was employe^K. ^ boat- 
swain on a steam fishing trawleir and was 
remunerated by wages, maintenance, . and 
poundage dependent on the profits of the fisjH- 

Halsbury, Lord Me^, 
and Lord Parker of Waddington (Eari<*Ofn^ 
burn and Lord Atkinson dissenting), that he 
was remunerated by a^jhare in the profits 
within the meaning of' 3. sub-s. 2, of the AcH 
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W'cfefflw’S ^Workij kn)— 

contm<i(^d':^\- ^ 

axtd wa.*:? ^Iierefo;r^iexcIuded from the Aw and 
not entitiid to cfep^ation.'? 

^ D€cisif?bL pf tie «S. A. affirmed. Costello 
Ow?«EE?»-4:)F ^IP ^ reported 

Costello^. KelsIll Bkothees 

lA. 0,457; 


OAdSS. 


774 


BEBCHip^> 


g H#. (E.) [1013] . , 

L. J. (K,^.) 873i; [1913] W. C. & Ins. Ap. 
410 ; 6 B. W. *C. C. 480 ; 108 t. T. 929 ; 
[1913] W. 11.18%; 29 T. I. E. 595 * 57 
'■ S. J. 609 


^W’BIT — coivtimed, 

amount? of three promissory j^tos sigr'sd ly 
him, amountingln all to 900^. TSy rlistako,^ 
writ was issmS befo."r<^ thc^ second and^third! 
notes were dneC' A summons for jrfttgmcnt 
under Order XIY. was taken out, on the hearing 
of which ,the deft, was reprcf^itt^ by a 
solicitor who did not raise the defect ki the 
writ in the defence. The Masteivguve judg- 
ment for the pits, for GOO^. and#. gave it'.ave to 
defend as to the baAnce. At the trial of the 
action : — 


ng l^ti 


Yolunteer^ ^ . . 

Hunteer—Gratmtous imrh — BrotJmr help- 
ing nmAer— iVa co7itribntion%7‘ goM family fund 
— WorhnmH Compensation Jkit, 1906, $. 13. 

The applicant was a liftman and caretaker 
under. 4he respondents. The deceased was his 
'^brother, who was forbidden to clean and oil 
the lift, and he was killed by the lift, which 
suddeffiw started up to the roof when, to help 
tt::ei^5TOcant, he was cleaning and oiling it. 
■^djhe ^e<rSsed man, contributed nothing to the 
siT^^j^rt of th'e applicant : — 

M'eld, there was no contract of service and 
no evidence of dependency. Doegal v. West- 
- - - C. A. 6 B. W. C. C. 706 

WtoKMEN’S COMBENSATIOW BUIES, 1907 
. ^ ^ rr. 19, 24. 

See WoBKMEi^’s Compensation. 

WOBTHIIMl GAS ACT, 1907. 

.• See Highway. 


^ “ WBECK ’’—Ship— Seaman— Wages. 
l^See Sblipbing. ' ## 

WKIT — ^Amendment. 

Bee Amendment a»d Paeliament. 

jsffpyel — Action to recover money lemt — 
Writ issued before two instalments due — 
Objection not ta'ke7i on application for judgment 
U7ider Order XIF* 

The pits, sued the deft, to recover the 


Seldp that as the deft, had not set up the 


premature issue of ti% writ as 
the hearing of the summons under 
the judgment then obtaiupd cured 
in the writ. Stieling & Co. iff 
Bucknill. J. 2j 

— Service. X 

See Service. 


efenee^o'il 
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Writ specially indorsed — Action fot* recovery 
of land — La7idlord and touiiit — II. S, C., Or dm* 
III., r. 6 (F). 

Trial of action as a short cause uiider 11. S. C., 
Order xiv., r. 12, before Bucknill J. 

^ The action was brought to rec<#er possession 
of a shop at Teddingtou. • ■ 

The shop had been let to tlie deft, by William 
George Collier, since deceased, for throe years 
from Dec. 25, 1908, and then from year to ymr^ 
William George Collier died on May 8, 191L 
The pits, were the executors under his will”'' 
They duly gave the deft, notice to quit, ex piring 
on Dec. 25, 1912. The writ was specially inctefflfST 
under K. S. C., Order III., r. 6 (F). The deft, 
was not represented at the trial and cH#i not 
appear. He had paid no rent to the pits, 

Bucknill J. held that the <lcci8iori v. 

Ilellyer (188$) 17 Q. B. D. 97, <hd not apply to«i 
the present case, and gave judgment for the pits. 
Hopkins and Otuerb r, Collieic - Bucknill I. 

[1913]! W. K. 94; 29 T, L. E. 3f/ 

WEIT OF ASSISTANCE. 

Sec Tettstke. 


aonew, & co. li>., pitmTBRS, anb totoj|jbos. 



